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Statement of Case 

The underlying proceeding was filed by Relator, MARIAM AYAD, 

as a suit for divorce. Real Party in Interest, AYAD HASHIM LATIF, 

countersued for divorce, sought to validate the Islamic Pre-Nuptial 

Agreement and compel arbitration. The trial court compelled “ADR”, 

then upon rehearing, vacated her order and compelled arbitration. It is 

from the order compelling arbitration that Relator seeks mandamus 

relief. 
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Statement of Jurisdiction 

The Texas Constitution vests this Court with jurisdiction to 

consider and to grant this Amended Petition for Writ of Mandamus. 

Tex. Const. art. V, § 6; see also Tex. Govt Code § 22.221 (“Each court of 

appeals may issue a writ of mandamus and all other writs necessary to 

enforce the jurisdiction of the court.”).



1 

NO. 05-21-00216-CV 
 

In The 

Fifth Court of Appeals at Dallas, Texas 
 

IN RE 

MARIAM AYAD, 

RELATOR 

 

FROM THE 416th DISTRICT COURT OF 

COLLIN COUNTY, TEXAS 

 

 
AMENDED PETITION FOR WRIT OF MANDAMUS 

 

         
TO THE HONORABLE JUSTICES OF SAID COURT: 

 Relator, MARIAM AYAD, submits this Amended Petition for Writ 

of Mandamus, complaining of the Honorable Judge Andrea Thompson, 

presiding judge of the 416th District Court of Collin County, Texas.  

MARIAM AYAD will be referred to herein as “Wife” or “Relator”; AYAD 

HASHIM LATIF will be referred to herein as “Husband” or “Real Party 

in Interest”. 



2 

Issues Presented 

Issue One: The Islamic Pre-Nuptial Agreement and the 
alleged arbitration clause therein requires 
application of Islamic Law and specifically 
disavows the laws of the United States and the 
State of Texas; therefore, the agreement and the 
alleged arbitration clause are void as against 
public policy and therefore invalid as a matter of 
law. 

Issue No. 2 The Islamic Pre-Nuptial Agreement was 
involuntarily executed and therefore void under 
the Moore v. Moore factors. 

Issue No. 3 The trial court clearly abused its discretion in 
finding that the Islamic Pre-Nuptial Agreement 
contains a clause that constitutes an arbitration 
clause. 

 
Issue No. 4 The trial court clearly abused its discretion by 

enforcing the Islamic Pre-Nuptial Agreement 
between the parties, compelling arbitration, and 
denying Relator a trial on her defenses. 
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Summary of Argument 

The trial court clearly abused its discretion in failing to properly 

analyze the law when it validated and enforced the Islamic Pre-Nuptial 

Agreement and compelled arbitration in front of a Muslim Court 

applying soley Islamic Law and totally disregarding the laws of the U.S. 

and the State of Texas. Such agreement is void as a matter of law 

against public policy on its fact. Further, the Islamic Pre-Nuptial 

Agreement was involuntarily executed and is unconscionable. It was 

derived by fraud or duress. Under the factors set forth in Moore v. 

Moore, it is invalid and unenforceable. Mandamus should be granted 

and the Islamic Pre-Nuptial Agreement should be declared void. 
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Statement of Facts 

 The parties were married on December 26, 2008. (App. 1 at 2.) 

During the marriage ceremony, Wife was presented with certain 

contractual documents to sign. (App. 34, 17:22-25; 18:1-5.) Prior to the 

ceremony, she was generally aware that her marriage would require 

her to sign a customary and cultural marriage contract affirming the 

couple’s commitment to their religion. (App. 34, 21:13-17.) During the 

ceremony, Wife was presented with certain documents to sign and, 

believing them to be multiple copies of the expected customary 

marriage contract, she signed what was in front of her. (App. 18:12-17; 

34, 21:13-17.) 

 The couple has a son who is now 6 years old. (App. 1 at 2.) 

 When the parties began to have marital difficulties, Husband 

informed Wife that she signed a premarital agreement that 

significantly altered her rights to divorce. This discussion occurred in 

September of 2020, twelve years after the marriage. (App. 31 at 121.) 

This was the date Wife learned that she had been defrauded into 

signing a premarital agreement. (App. 34, 17:22-25; 18:1-5.) 
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 Wife filed for divorce on January 25, 2021. (App. 1.) Husband 

countersued for divorce and sought relief from the trial court. (App. 3.) 

Thereafter, Husband filed his Motion to Enforce Islamic Prenuptial 

Agreement and Refer Case to Muslim Court or Fiqh Panel to have the 

trial court validate and enforce the premarital agreement and compel 

arbitration on all issues related to the divorce including entitlement to 

divorce, spousal support, conservatorship, child support, alimony, and 

marital property division. (App. 4.) Wife opposed the validity and 

enforceability of the agreement as a whole and also the validity and 

enforceability of the alleged arbitration agreement. (App. 5.) 

 The trial court held its first hearing on the premarital agreement 

on March 22, 2021. (App. 33.) Husband offered evidence from Iman 

Bakhash, who is with the Islamic Association of North Texas, Inc.1 

(App. 33, 5:11-25.) After a short presentation, the trial court undertook 

inquiry of Wife’s counsel regarding her position on the premarital 

agreement. Wife sought to introduce evidence as to her defenses to the 

 

1 This is the same organization that drafted the premarital agreement. (Islamic Association of North 
Texas, Inc.). (App. 4 at 7.) 
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validity and enforceability of the agreement. The trial court denied 

Wife’s request: 

“THE COURT: …but I’ve heard enough argument on this. Do you 
have any final comments? 

MR. ANDERSON: No. Your Honor. 

MS. WOELFEL: I’d just like to call my client just to get some 
testimony laid, Your Honor. 

THE COURT: We don’t need testimony for a legal question. So I 
am going to require the parties to arbitrate under the premarital 
agreement.” 

(App. 33, 35:3-11.) 

 Thereafter, the trial court entered its order referring the matter to 

“ADR”. (App. 8.) 

 Wife filed her First Amended Motion to Reconsider Motion to 

Enforce Islamic Prenuptial Agreement and Refer Case to Muslim court 

for Fiqh Panel on May 25, 2021, laying out her specific challenges to the 

arbitration provisions of the agreement as well as her defenses to the 

agreement as a whole. (App. 20.) The trial court agreed to hold a 

hearing on her motion on June 11, 2021. (App. 34.) 

 At the hearing, the trial court allowed Wife a very brief amount of 

time to put on testimony of Wife and, reluctantly, Wife’s expert witness. 

The trial court only wanted to hear brief testimony on the voluntariness 
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fact issue as to the arbitration agreement, but not on any other topic or 

defense. (App. 34, 5:12-13.) Even so, Wife testified as follows: 

Transcript Dated June 11, 2021 Page:line 

The date of marriage was December 26, 2008. 17:21 

The first time she saw the marriage contract was 
on the date of marriage. 

18:2 

The first time she saw the premarital agreement 
was in September 2020. 

18:3-5 

The documents were presented in the middle of 
the ceremony. 

18:8-11 

The document on top was the marriage contract 
and she was unaware there was a different 
document underneath it. 

18:24-19:1, 18:24 

She had no advance opportunity to read the 
documents. 

19:11-13 

She was never given financial disclosures about 
Husband’s marital property. 

20:24-21:3, 27:4-6 

She was not given an opportunity to ask for such 
disclosures. 

21:5-8 

No one read the document to her. 21:10-12 

She thought she was signing a cultural document 
to effect the marriage. 

21:13-17 

She was unaware that she was waiving significant 
legal rights under U.S. and Texas law. 

22:9-13. 23:1-3, 
23:23-25, 24:9-11 
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She was not given time to read the document when 
it was presented to her.  

22:14-22 

She was unaware that she agreed to submit 
everything about your divorce to Islamic Law. 

23:4-6 

She was not given an opportunity to consult with 
an attorney regarding the agreement. 

25:5-12 

She believes that the arbitration before the Fiqh 
panel of three men will not have her voice heard 
and her testimony will be given less weight. 

28:4-24 

 

Further, Dr. Zuhdi Jasser provided expert testimony about the 

duress that Wife suffered. “Your Honor, the harm is not only physical. 

It is a psychological sense of honor. The parents tell them that they’re 

going to dishonor the family by asking any questions. They don’t see the 

documents before. It is coercive. They aren’t allowed to ask any 

questions and simply told it’s ceremonial, it’s traditional. They can’t 

defend the family.” (App. 34, 48:15-21.) Further, he opined that she had 

no choice but to sign the agreement. (App. 34, 49:15-18.) 

Ultimately, the trial court entered its Order of Referral to 

Arbitration where she ordered the case submitted to arbitration. (App. 

29.)  
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Wife requested findings of fact and conclusions of law on March 

22, 2021, which have not been filed herein. (App. 7.) 

Wife also request the trial court to hold a temporary orders 

hearing as requested by the pleadings of both parties. (App. 35.) In a 

hearing on June 17, 2021, the trial court denied Wife’s request because 

the proceedings are stayed for arbitration. (App. 35, 4:10-21.) The effect 

of this ruling leaves Wife living with Husband in the same house, 

unable to work, with no financial support other than what Husband 

voluntarily provides. She has no ability to obtain discovery of the 

marital finances or ensure that Husband is not fraudulently disposing 

of marital assets while the case pends. 

It is from the Order of Referral to Arbitration that Wife seeks 

relief by way of mandamus. 
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Argument and Authorities 

To obtain a writ of mandamus, the Relator must show that the 

trial court's order is void or a clear abuse of discretion and that there is 

not an adequate appellate remedy. In re Nationwide Ins. Co. of Am., 494 

S.W.3d 708, 712 (Tex. 2016). A trial court abuses its discretion if its 

ruling is arbitrary and unreasonable or made without regard for 

guiding legal principles or supporting evidence. Id. A trial court also 

abuses its discretion if it fails to analyze or apply the law correctly. Id. 

Mandamus is appropriate when reviewing an order granting a 

motion to compel arbitration. In re Wolff, 231 s.W.3d 466, 268-69 (Tex. 

App. – Dallas 2007, no pet.); see also In re Castro, 246 S.W.3d 756, 760 

(Tex. App. – Eastland 2008, no pet.). There are no cases addressing the 

available appellate remedy specifically in the context of a trial court’s 

pretrial finding on the validity of a premarital agreement. This is likely 

because no trial court has, until now, denied a litigant a trial on the 

merits of their defenses to such. Even so, the remedy here should be no 

different than the remedy in any other preliminary ruling in a family 

law matter – that of mandamus. See generally In re Derzapf, 219 

S.W.3d 327 (Tex. 2007). Mandamus relief is appropriate if the trial 

https://www.westlaw.com/Document/I680812303a2111e6a6699ce8baa114cf/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I680812303a2111e6a6699ce8baa114cf/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I680812303a2111e6a6699ce8baa114cf/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ia6d810613abd11dcaba8d9d29eb57eff/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ia6d810613abd11dcaba8d9d29eb57eff/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I02318c7cbf9b11dcb595a478de34cd72/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I02318c7cbf9b11dcb595a478de34cd72/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3140fe62d94711dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3140fe62d94711dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I3140fe62d94711dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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court fails to correctly analyze or apply the law, including in the context 

of temporary orders in a family law matter. In re C.J.C., 603 S.W.3d 

804, 811 (Tex. 2020). Likewise, mandamus relief is appropriate to 

protect the fundamental rights under the United States and Texas 

Constitutions. Id. at 812. 

Further there is no adequate remedy on appeal. The benefits of 

mandamus outweigh the detriments considering the time, effort, 

money, and disparate bargaining power of the parties if this case were 

to be referred to a Muslim Court or Fiqh panel under Islamic Law. See 

In re Islamorada Fish Co. Tex., L.L.C., 319 S.W.3d 908, 913 (Tex. 

App.—Dallas 2010, no pet.) (op. on reh’g) (en banc) (citing to In re 

Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex.2004)). 

Moreover, the “practical and prudential” considerations support a 

finding that there is no adequate remedy on appeal. This case involves 

the application of clear legal standards and it would be a waste of 

resources to require the parties to go to an Islamic court and have this 

case heard, to go to the district court to have the findings from the 

Islamic court challenged or entered into a decree, and then to appeal 

the issue of whether the premarital agreement is valid. City of Houston 

https://www.westlaw.com/Document/I57230e90b7cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I57230e90b7cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I57230e90b7cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I57230e90b7cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I57230e90b7cf11eabb91c2e2bc8b49a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9b38374ba09811df9e7e99923e8f11b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9b38374ba09811df9e7e99923e8f11b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5d53e1106b3f11e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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v. Houston Mun. Empls. Pension Sys., 549 S.W.3d 566, 580 (Tex. 2018); 

In re Essex Ins. 450 S.W.3d 524, 528 (Tex. 2014) (orig. proceeding); In re 

Prudential, 148 S.W.3d at 136; In re McAllen Med. Ctr., Inc., 275 

S.W.3d 458, 469 (Tex. 2008). 

There is no ability to undo the damage caused by referring this 

case to an Islamic court or Fiqh Panel. It is clear on the face of the trial 

court’s ruling that the premarital agreement is void as against public 

policy. The trial court’s order seems to put in place a series of 

unnecessary hoops: first, go to arbitration to see if the Muslim Court or 

Fiqh panel will follow the express terms of the agreement to disavow 

the law of the U.S. and the State of Texas and apply only Islamic Law; 

then, come back to the trial court to invalidate the Muslim Court or 

Fiqh panel’s application of Islamic Law after the fact. To be clear, there 

is no doubt what law the Muslim Court or Fiqh panel will apply in the 

process – Islamic Law. The very terms of the document make that 

abundantly clear. There is no reason to ponder or wonder about it. To 

wait until the end of the arduous process while Wife remains shackled 

to a marriage from which she seeks her rights as a U.S. Citizen to be 

relieved provides an extremely inadequate remedy. 

https://www.westlaw.com/Document/I5d53e1106b3f11e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5d53e1106b3f11e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5a4b95c0743111e4930892415a04d9ac/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I5a4b95c0743111e4930892415a04d9ac/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I7ef75b48e7e411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2aa004b6791f11ddbc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2aa004b6791f11ddbc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2aa004b6791f11ddbc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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ISSUE ONE: The Islamic Pre-Nuptial Agreement and the 
alleged arbitration clause therein requires 
application of Islamic Law and specifically 
disavows the laws of the United States and the 
State of Texas; therefore, the agreement and the 
alleged arbitration clause are void as against 
public policy and therefore invalid as a matter of 
law. 

A. Premarital agreements in Texas  

The Texas Family Code authorizes parties to a premarital 

agreement to contract with respect to all matters “not in violation of 

public policy….” Tex. Fam. Code §4.003(a)(8). A premarital agreement 

in Texas is not enforceable if the party did not sign the agreement 

voluntarily or if the agreement was unconscionable when it was signed. 

Tex. Fam. Code §4.006. An agreement that violates public policy is 

unconscionable. See Sheriff v. Moosa, 2015 LW 473567 (Tex. App. – 

Dallas 2015, no pet.).  

B. Opposition to the agreement containing an arbitration clause 

When a party opposes an application to compel arbitration and 

asserts that the contract containing the agreement to arbitrate is 

invalid or unenforceable, the trial court must hold a trial on the validity 

and enforceability of the agreement as a whole, including the party’s 

https://www.westlaw.com/Document/N2B57C540BE6F11D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N2C143770BE6F11D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6b42b6f0406f11e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I6b42b6f0406f11e5ba1adf5ea8bc3a3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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defenses to the agreement. Tex. Fam. Code §§6.6015 and 153.00715. 

Under these code sections, if a party to a divorce and/or suit affecting 

the parent-child relationship asserts that the agreement containing the 

arbitration clause is invalid or unenforceable and opposes the 

requirement to arbitrate, the trial court cannot order the parties to 

arbitrate until after it determines at a trial that the agreement as a 

whole is valid and enforceable. See O'Connor's Texas Family Law 

Handbook Ch. 2-D §3 “Premarital Agreements” (2021 ed.).2  

C. Agreements void against public policy 

It is well established that an agreement that changes the 

application of the laws of the State of Texas is void as against public 

policy. The U.S. Supreme Court has explained that a state is not 

required to enforce a contract founded upon a foreign law where to do so 

 

2 According to the O’Connor’s Texas Family Law Handbook, the purpose of these code provisions is to 
avoid splitting up the determination of the validity of an arbitration clause from the validity of the 
entire agreement, as in civil contract law generally, as opposed to determination of the validity of an 
agreement to arbitrate in a family law proceeding specifically. O'Connor's Texas Family Law 
Handbook Ch. 2-D §3 “Premarital Agreements” (2021 ed.) citing Senate Cmte. on State Affairs, Bill 
Analysis, Tex. S.B. 1216, 82nd Leg., R.S. (2011); cf.  Prima Paint Corp. v. Flood & Conklin Mfg., 388 
U.S. 395, 403–04 (1967) (challenges to the validity of a contract as a whole, and not specifically to the 
validity of an arbitration clause, are decided by the arbitrator and not the court when the scope of 
the arbitration clause is broad enough to cover such claims). Under the Family Code, the trial court, 
rather than an arbitrator, has the initial authority to decide whether the agreement that contains an 
arbitration clause is valid and enforceable. See Tex. Fam. Code §§ 6.6015(a), 153.00715(a). 

https://www.westlaw.com/Document/NDF379A3097DB11E0B4D095010C3882FC/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NDF24D58097DB11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I530e13c090d711e88d11915ac6a669aa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2361bc6a9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2361bc6a9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I2361bc6a9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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would be “repugnant to good morals, … or, in other words, violate the 

public policy of the state where the enforcement of the foreign contract 

is sought.” Griffin v. McCoach, 313 U.S. 498, 506 (1941); see also United 

Paperworkers Intern. Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 42 

(1987). “Due process requires that no other jurisdiction shall give 

effect... to a judgment elsewhere acquired without due process.” Griffin 

v. Griffin, 327 U.S. 220, 228 (1946). Similarly, if a foreign law “violates 

good morals, natural justice, or is prejudicial to the general interests of 

our own citizens,” a court may refuse to enforce it. Robertson v. Estate of 

McKnight, 609 S.W.2d 534, 537 (Tex. 1980).  

Going a step further, “a court may refuse to enforce a contract 

provision that requires the application of foreign law to a dispute if 

doing so would violate the public policy of this State.” Tex. Att’y Gen. 

Op. No. KP-0094 (2016). To the extent that any contract term violates 

the public policy of this State, a court may refuse to enforce it. See City 

of Willow Park v. E.S. & C.M., Inc., 424 S.W.3d 702, 710 (Tex. App.—

Fort Worth 2014, pet. denied); Southwestern Bell Tel. Co. v. Gravitt, 551 

S.W.2d 421, 427 (Tex. App.—San Antonio 1976, writ ref'd n.r.e.). 

https://www.westlaw.com/Document/Ib1bab4709cbf11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/Ib1bab4709cbf11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I617336459c1f11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I617336459c1f11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I617336459c1f11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I0a4a2d489bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I0a4a2d489bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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Specifically as it relates to the application of Islamic Law in Texas 

courts, the authority is clear that a Texas court should decline to apply 

Islamic Law. For example, where parties were attempting to validate a 

bigamous marriage under Islamic Law, the Fort Worth Court of 

Appeals found that when the application of Islamic law “runs so counter 

to our notions of good morals and natural justice,” Islamic law will not 

be applied. Seth v. Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 

1985, no writ). Further, this Court has held that a premarital 

agreement requiring the application of Islamic Law and changing the 

laws of the State of Texas was per-se unconscionable and therefore 

unenforceable. Sheriff v. Moosa, 2015 WL 473567 (Tex. App. – Dallas 

2015, no pet.). 

D. De novo review 

A court's decision regarding whether a contract, arbitration 

award, foreign judgment, or application of foreign law violates public 

policy is a question of law that is reviewed de novo by a reviewing court. 

See Sanchez v. Palau, 317 S.W.3d 780, 785 (Tex. App.—Houston [1st 

Dist.] 2010, pet. denied) (court's ruling on recognition of a foreign 

country judgment is reviewed de novo); Xtria, L.L.C. v. Int'l Ins. All, 
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Inc., 286 S.W.3d 583, 591 (Tex. App.—Texarkana 2009, pet. denied) 

(judgment confirming an arbitration award is reviewed de novo); 

Johnson v. Structured Asset Servs., L.L.C., 148 S.W.3d 711, 726 (Tex. 

App.— Dallas 2004, no pet.) (whether a contract violates public policy is 

a question of law, which is reviewed de novo). Thus, as a matter of law, 

a court is without discretion to apply foreign law in a circumstance 

where doing so violates a party's right to due process or the clearly 

established public policy of this State. Tex. Att’y Gen. Op. No. KP-0094 

(2016). 

E. Application to the facts herein 

Here, the Islamic Pre-nuptial Agreement requires the application 

of Islamic Law to any divorce or suit affecting the parent-child 

relationship matters and specifically disavows the application of the law 

of the United States or of this State: 

 

(App. 4 at 7.)  

https://www.westlaw.com/Document/I4b6a856a414311deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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(App. 4 at 8.)3  

Without further analysis, the face of the document illustrates that 

the Islamic Pre-Nuptial Agreement is void against public policy based 

on the authority referenced supra. But to be specific, the agreement is 

substantively unconscionable, illegal, and against the public policy of 

the State of Texas for at least the following reasons: 

1. Violates the Establishment Clause 

The Establishment Clause requires separation of government 

determination from religious activities under the United States 

Constitution. U.S. Const. amend. I.  The Islamic Pre-nuptial Agreement 

as a whole and the alleged arbitration agreement specifically require 

the application of Islamic Law in a Texas court with complete disregard 

for the laws of the U.S. and the State of Texas, thereby invoking the 

Establishment Clause. Shiva Falsafi, Religion, Women, and the Holy 

 

3 Where the document references “this court or institution” presumably it references the Islamic 
Association of North Texas, Inc. which drafted and presented the document. (App. 4 at 8.)  

https://www.westlaw.com/Document/N9EB9EF409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014); Allison 

Gerli, Living Happily Ever After in a Land of Separate Church and 

State: Treatment of Islamic Marital Contracts, 26 J. Am. Acad. Matrim. 

Law 113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage Contracts 

in American Courts: Interpreting Mahr Agreements as Prenuptials and 

their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 214-15 (2002) 

(“The question of whether the couple meant to waive community 

property and equitable distribution rules implicates the Establishment 

Clause because interpreting mahr agreements necessarily entails an 

analysis of Islamic religious doctrine.”). 

2. Violates Equal Protection to obtain a divorce 

The Islamic Pre-nuptial Agreement as a whole and the alleged 

arbitration agreement specifically violate Wife’s right to Equal 

Protection under the United States Constitution and equality under the 

law in the Texas Constitution. U.S. Const. amend. XIV, §2; Tex. Const. 

art. I, § 3a. The application of Islamic Law limits the rights of a woman 

to obtain a divorce absent consent of the husband and applies the laws 

differently to women versus men. Falsafi at 1918, 1933. “The Quran 

gives married men a right to divorce their wives. Nothing in the Quran 

https://www.westlaw.com/Document/N9EBC60409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N5AAFA860BE7611D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N5AAFA860BE7611D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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gives married women the same right. In the Islamic law on divorce, in 

keeping with the Quran's provision, the husband has a unilateral right 

to obtain a divorce.” Barbara Massie, Examining the Foundations: 

Comparing Islamic Law and the Common Law of the United States, 11 

Liberty U.L. Rev. 525, 553 (2016). 

3. Violates Equal Protection to present evidence 

The Islamic Pre-nuptial Agreement as a whole and the alleged 

arbitration agreement specifically violate Wife’s right to Equal 

Protection under the United States Constitution and the Texas 

Constitution. U.S. Const. amend. XIV, §2; Tex. Const. art. I, §3a. The 

application of Islamic Law means that the weight and credibility of the 

evidence provided by Wife will be half of that of any male who testifies 

or provides evidence, including Husband. Thus, Wife will neither be 

meaningfully heard nor afforded a meaningful opportunity to present 

evidence material to the controversy.  

“In Islamic law, the rules concerning witness testimony 
discriminate between men and women. For example, a woman's 
testimony is worth half that of a man's, according to the following 
instructions from the Quran: ‘And get two witnesses out of your own 
men, and if two men are not there then a man and two women ... so 
that if one makes a mistake, the other can remind her.’ Apparently, a 
man is presumed to be a competent witness, whereas a woman is 
not.”  

https://www.westlaw.com/Document/N9EBC60409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/N5AAFA860BE7611D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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Massie at 554.  

“Another issue emerges if the parties chose Islamic law as the 

applicable evidentiary law and adopted an interpretation that holds a 

woman's testimony to be equal to half of a man's testimony.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 499 (2013). “Furthermore, if the parties ask the arbitrator to 

apply Islamic law and the arbitrator interprets Islamic law as dictating 

that a woman's testimony equals half of a man's testimony, then a U.S. 

court's recognition and enforcement of such an award might violate the 

Equal Protection Clause.” Rizwan at 512. 

4. Violates Due Process and Due Course of Law 

The Islamic Pre-nuptial Agreement violates Wife’s right to Due 

Process under the United States Constitution and Due Course of Law 

under the Texas Constitution. U.S. Const. amend. XIV, §1; Tex. Const. 

art. I, §19. She will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses.  

https://www.westlaw.com/Document/N9EBC60409DFA11D8A63DAA9EBCE8FE5A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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“In Islamic law, the rules concerning witness testimony 
discriminate between men and women. For example, a woman's 
testimony is worth half that of a man's, according to the following 
instructions from the Quran: ‘And get two witnesses out of your own 
men, and if two men are not there then a man and two women ... so 
that if one makes a mistake, the other can remind her.’ Apparently, a 
man is presumed to be a competent witness, whereas a woman is 
not.”  

Massie at 554.  

“Another issue emerges if the parties chose Islamic law as the 

applicable evidentiary law and adopted an interpretation that holds a 

woman's testimony to be equal to half of a man's testimony.” Rizwan at 

499. “Furthermore, if the parties ask the arbitrator to apply Islamic law 

and the arbitrator interprets Islamic law as dictating that a woman's 

testimony equals half of a man's testimony, then a U.S. court's 

recognition and enforcement of such an award might violate the Equal 

Protection Clause.” Rizwan at 512. 

5. Violates Wife’s right to obtain a divorce 

The Islamic Pre-nuptial Agreement violates Wife’s right to obtain 

a divorce and dissolution of her marriage because Islamic Law limits 

the rights of a woman to seek divorce. Nathan B. Oman, How to Judge 

Shari’a Contracts: A Guide to Islamic Marriage Agreements in American 

Courts, 2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married 
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men a right to divorce their wives. Nothing in the Quran gives married 

women the same right. In the Islamic law on divorce, in keeping with 

the Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Massie at 553. 

6. Violates right to determination of the child’s best interests. 

The Islamic Pre-nuptial Agreement violates the right to a 

determination of the child’s best interests according to Texas Family 

Code §153.002 because Islamic Law does not consider the best interest 

of the child as the primary consideration in making determinations 

regarding conservatorship. Instead, Islamic Law determines 

conservatorship based on a formulaic determination of the age of the 

child and the gender of the parent. 

7. Violates Wife’s right to a just and right division of the marital 
estate. 
 

The Islamic Pre-nuptial Agreement violates Wife’s right to a just 

and right division of the marital estate. Islamic Law makes no provision 

for a marital estate, community property, or separate property. Nathan 

Oman, How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 (2011); 

Nathan B. Oman, Bargaining in the Shadow of God’s Law: Islamic 
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Mahr Contracts and the Perils of Legal Specialization, 45 Wake Forest 

L. Rev. 579, 590 (2010) (“There is nothing in Islamic law analogous to 

community or marital property.”); Blenkhorn at 226. (“The Shari’a – 

whereby the wife is not permitted to work without permission but then 

is not allowed to claim ownership in anything that she does not herself 

earn – is so repugnant to public policy that it outweighs any other 

choice-of-law concern.”). 

8. No financial disclosures  

The Islamic Pre-nuptial Agreement did not provide that Wife 

knowingly waived her rights under the Texas Constitution to a 

determination of the community property and separate property of the 

marital estate of the parties. No disclosure of assets and liabilities was 

made between the parties, and none was waived; thus, the agreement is 

invalid as a premarital agreement under the laws of the State of Texas. 

Tex. Fam. Code §4.003(a)(2); see Falsafi at 1917. (“…[T]here is neither a 

requirement for the ‘fair and reasonable disclosure of the property’ nor 

much sanction against what might be considered unconscionable 

behavior under statutory prenuptial regimes [in Islamic Law].”) 

 

https://www.westlaw.com/Document/N2C143770BE6F11D9BDF79F56AB79CECB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0


25 

F. Mandamus should be granted 

 For all of these reasons, the Islamic Pre-nuptial Agreement is 

unenforceable under U.S. and Texas law because it requires imposition 

of Islamic Law against a U.S. Citizen in substitution for a U.S. Court 

and the protections of the U.S. Constitution, the Texas Constitution, 

and the laws of this State. It violates public policy and is, therefore, 

unconscionable and void. The trial court clearly abused its discretion in 

validating and enforcing the Islamic Pre-nuptial Agreement. Mandamus 

should be granted, finding that the Islamic Pre-nuptial Agreement is 

void as a matter of law.  
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ISSUE TWO: The Islamic Pre-Nuptial Agreement was 
involuntarily executed and therefore void under 
the Moore v. Moore factors.   

 The Texas Family Code provides that a premarital agreement is 

unenforceable if the party against whom enforcement is sought proves 

that they did not sign the agreement voluntarily. Tex. Fam. Code 

§4.006. This Court set forth the factors to consider for the voluntariness 

evaluation in Moore v. Moore: 

 “In determining whether any evidence of involuntariness 
exists, the following factors should be considered: (1) whether a 
party has had the advice of counsel, (2) misrepresentations made 
in procuring the agreement, (3) the amount of information 
provided and (4) whether information has been withheld.”  

Moore v. Moore, 383 S.W.3d 190, 195 (Tex. App. – Dallas 2012, pet. 

denied). Evidence of fraud and duress may also provide proof of 

involuntariness; however, fraud and duress are not themselves defenses 

to a premarital agreement. Id. 

The question of voluntariness of a premarital agreement is a 

question of fact. See e.g. Moore, 383 S.W.3d at 197; see also Nesmith v. 

Berger, 64 S.W.3d 110 (Tex. App. – Austin 2001, pet. denied).4  

 
4 Presumably, a party is entitled to a final trial upon proper notice and opportunity to conduct 
discovery prior to trial on questions of fact in a suit. 
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 Here, Wife did not sign the Islamic Pre-Nuptial Agreement 

voluntarily. The agreement was presented to her for the first time 

during the marriage ceremony where she was forced to sign it without 

reading it or having a meaningful opportunity to negotiate its contents.5 

(App. 34, 17:22-25; 18:1-5.6) Wife did not have any advice of counsel. 

(Appendix App. 34, 20:14-16.7) She believed according to the 

representations of Husband an all others involved that the contents of 

the document were a ceremonial marriage contract affirming the 

parties’ religious beliefs. (App. 34, 21:13-17.8) No one advised her that 

the agreement waived significant rights under the U.S. Constitution 

and the laws of the State of Texas. (App. 34, 22:9-13.9) 

 Analysis here fails under every prong of the Moore factors. Wife 

had no ability to review or negotiate the contents of the document in 

advance and no advice of counsel. (App. 34, 17:22-25; App. 34, 20:14-

 

5 Culturally, Muslim women do not have the right or freedom to contract for themselves, but must do 
so by and through a male family member. Blenkhorn at 231. 

6 See Bill of Exceptions and attached declarations of witnesses. (App. 31.) 

7 Id. 

8 Id. 

9 Id. 
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16.10) The contents of the documents were misrepresented to Wife in 

order to procure her signature. No information was provided to her 

regarding the documents before or while she signed them. No financial 

disclosures were made. And, information was affirmatively withheld 

from her regarding the documents. As such, the Islamic Pre-Nuptial 

Agreement was involuntarily executed. Mandamus should be granted, 

and the agreement set aside as void. 

 

 

 

 

 

 

 

 

 

 

 

10 Id.  
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ISSUE THREE: The trial court clearly abused its discretion 
in finding that the Islamic Pre-Nuptial 
Agreement contains a clause that constitutes 
an arbitration clause. 

An agreement to arbitrate must necessarily contain a meeting of 

the minds about the fact that the parties are submitting all matters in 

controversy to arbitration. Necessarily, the Texas Arbitration Act 

requires that such agreement actually be an agreement to arbitrate. 

Tex. Civ. Prac. & Rem. Code §171.001. There must be a valid agreement 

to arbitrate between the parties. In re Dillard Dep’t Stores, Inc., 186 

S.W.3d 514, 515 (Tex. 2006). A contract is ambiguous when its meaning 

is uncertain and doubtful or reasonably susceptible to more than one 

interpretation. J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 

(Tex. 2003). A contract may be ambiguous on its face or ambiguous 

when applied to the subject matter. Id. A court determines whether a 

contract is ambiguous as a question of law. Id. If a contract is 

determined to be ambiguous, a fact question exists such that a 

factfinder must look to the parties’ intent. Id. The factfinder resolves 

the contract’s ambiguity by determining the true intent of the parties 

through parol evidence. Murphy v. Dilworth, 137 Tex. 32, 36, 151 

S.W.2d 1004, 1005 (1941). 
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 The relevant portion of the agreement follows: 

 

 

(App. 4 at 7-8.)  

 The Islamic Pre-Nuptial Agreement provides that conflict between 

husband and wife would be resolved according to Islamic Law in a 

Muslim court. This provision does not invoke an intent to arbitrate. 

 Second, in the absence of the availability of a Muslim court, the 

Islamic Pre-Nuptial Agreement provides that conflict between husband 

and wife will be resolved by a Fiqh panel and the Islamic Pre-nuptial 

Agreement sets forth the procedure for choosing the three members of 

the panel. This provision does not invoke an intent to arbitrate. 

 Third, the Islamic Pre-Nuptial Agreement states that the members 

of the Fiqh panel will serve as “impartial arbitrators and judges, guided 

by Islamic Law and it’s principles” (sic). This phrase is the only place 

that a derivative of the word “arbitration” is used. Even so, this 
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provision does not invoke an agreement to arbitrate, as the panelists 

are to serve as arbitrator and judge in the Muslim court. Thus, this 

provision does not invoke an intent to arbitrate. 

 Fourth, the Islamic Pre-Nuptial Agreement states that both 

parties understand that the majority decision of the Fiqh panel will be 

binding and final. Nothing in this provision invokes an agreement to 

arbitrate, but instead states that the Muslim Court or Fiqh panel 

judges’ decision will be binding applying Islamic Law.11 

 Fifth, the Islamic Pre-Nuptial Agreement states that a time when 

a conflict between husband and wife is to be determined by a U.S. court, 

the U.S. court will apply the following: 

 

(App. 4 at 8.) This phrase does not invoke an intent to arbitrate, but to 

be bind not only on the parties but also the Texas court system to 

Islamic Law. 
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 Thus, nothing herein evidences an intent to arbitrate a divorce 

proceeding or suit affecting the parent-child relationship. The trial 

court clearly abused its discretion in enforcing these provisions as an 

arbitration clause.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

11 It is ironic that the trial court applies Texas Law to interpret an agreement that on its face 
requires the application of Islamic Law to interpret its true meaning. This irony perfectly illustrates 
the voidness of the document itself under Texas law and the U.S. Constitution.  
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ISSUE FOUR: The trial court clearly abused its discretion by 
enforcing the Islamic Pre-Nuptial Agreement 
between the parties and compelling arbitration 
and denying Relator a trial on her defenses.  

 Texas Family Code §§6.6015 and 153.00715 provide that a trial 

court may only order arbitration in a family law matter after the 

agreement containing the arbitration clause is determined to be valid 

and enforceable. Tex. Fam. Code §§6.6015 and Tex. Fam. Code § 

153.00715. On the face of the record, the trial court summarily 

concluded that the agreement was valid and the matter should be sent 

to arbitration. The trial court made no accommodation for Wife’s ability 

to rebut the presumption of validity of a premarital agreement in a trial 

on the merits. The trial court barely made accommodation for Wife’s 

request to present evidence on the second setting asking for such.12  

The trial court failed to comply with the Texas Family Code’s 

specific provisions and failed to hold a meaningful trial on all of Wife’s 

defenses to the Islamic Pre-Nuptial Agreement as a whole including the 

 

12 At the first hearing, the trial court allowed Husband to present limited evidence but denied Wife’s 
request to do so. (App. 33.) Upon request for reconsideration, the trial court granted Wife a very 
limited right to present evidence regarding the voluntary execution of the agreement as it relates to 
the alleged arbitration clause specifically. (App. 34, 5:21-25.) The trial court’s actions limited Wife’s 
right to meaningful access to the courts through the severe restriction of time limits such that a 
violation of Wife’s right to Due Process and Due Course of Law occurred. U.S. Const. XIV, § 1; Tex. 
Const. art. 19. 

https://www.westlaw.com/Document/NDF379A3097DB11E0B4D095010C3882FC/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NDF24D58097DB11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/NDF24D58097DB11E09145C251EF40CE5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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alleged arbitration agreement. Mandamus should be granted to require 

the trial court to set the matter for a meaningful trial on the merits of 

the validity of the agreement. 

Prayer 

 WHEREFORE, PREMISES CONSIDERED, MARIAM AYAD 

prays this Court to grant this Amended Petition for Writ of Mandamus, 

and find the Islamic Pre-Nuptial Agreement void. 

        Respectfully submitted,  
 

         /s/Michelle May O’Neil 
         Michelle May O’Neil 
         State Bar No. 13260900 
         michelle@owlawyers.com  
         Michael D. Wysocki 
         State Bar No. 24042257 
         michael@owlawyers.com   
         Karri Bertrand 
         State Bar No. 24084826 
         karri@owlawyers.com  
         O’Neil Wysocki, P.C. 
         5323 Spring Valley Rd., Ste. 150 
         Dallas, Texas 75254 
         T: 972-852-8000/F: 214-306-7830  
         Attorneys for Relator 

mailto:michelle@owlawyers.com
mailto:michael@owlawyers.com
mailto:karri@owlawyers.com
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Certificate of Service 
 

 I certify that a copy of this Amended Petition for Writ of 

Mandamus was served on the following parties or their counsel via e-

service and via electronic mail on June 22, 2021: 

Respondent:    Hon. Andrew Thompson 
      416th Judicial District Judge 
      Russell A. Steindam Courts Building 
      2100 Bloomdale Road, Suite 20030 
      McKinney, Texas 75071 
 
Counsel for Real Party Jeffery O. Anderson 
In Interest:    State Bar No. 00790232 
      jeff@ondafamilylaw.com 

    Brad LaMorgese 
      State Bar No. 00796918 
      brad@ondafamilylaw.com  

  Orsinger, Nelson, Downing, 
  & Anderson, LLP 
  2600 Network Blvd., Ste. 200 
  Frisco, Texas 75034 

      Tel: (214) 273-2400 
      Fax: (214) 273-2470 
 
 
         /s/Michelle May O’Neil 
         Michelle May O’Neil 
 
 
 
 
 
 
 
 

mailto:jeff@ondafamilylaw.com
mailto:brad@ondafamilylaw.com
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Certificate of Compliance 

 I certify that this Amended Petition for Writ of Mandamus was 

prepared with Microsoft Word 365, and that, according to the word-

count function, the sections covered by TRAP 9.4(i)(1) contain 5,853 

words.   

 
         /s/Michelle May O’Neil 
         Michelle May O’Neil 
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NO. 05-21-00216-CV 
 

In The 

Fifth Court of Appeals at Dallas, Texas 
 

IN RE 

MARIAM AYAD, 

RELATOR 

 

FROM THE 416th DISTRICT COURT OF 

COLLIN COUNTY, TEXAS 

 

 

APPENDIX TO AMENDED PETITION 
FOR WRIT OF MANDAMUS 

 

Clerk’s Record 
 
1. Original Petition for Divorce – January 25, 2021 
 
2. Respondent’s Original Answer – February 5, 2021 
 
3. Original Counterpetition for Divorce – February 5, 2021 
 
4. Motion to Enforce Prenuptial Agreement and Islamic Pre-Nuptial 

Agreement – March 4, 2021 
 
5. Response to Motion to Enforce Islamic Prenuptial Agreement – 

March 17, 2021 
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6. Counterrespondent’s Original Answer – March 22, 2021 
 
7. Notice of Appearance of Counsel and Findings of Fact and 

Conclusions of Law – March 22, 2021 
 
8. Order on Motion to Enforce Islamic Prenuptial Agreement – 

March 24, 2021 
 
9. Bench Trial Discover Control Plan and Scheduling Order – 

March 24, 2021 

10.  Entry of Appearance and Designation of Lead Counsel in Charge 
– May 5, 2021 

11. First Amended Answer to Original Counterpetition for Divorce – 
May 12, 2021 

 
12. Motion to Bifurcate and for Separate Trials – May 12, 2021 
 
13. Motion to Vacate or Reconsider Motion to Enforce Islam Pre-

Nuptial Agreement – May 12, 2021 
 
14. First Amended Petition for Divorce – May 13, 2021 
 
15. Motion for Continuance – May 13, 2021 
 
16. Notice of Intent to Oppose Arbitration Award – May 13, 2021 
 
17. Notice of Past-Due Findings of Fact and Conclusions of Law – May 

13, 2021 
 
18. Notice of Hearing – May 17, 2021 
 
19. First Amended Motion to Bifurcate and for Separate Trials 

 – May 25, 2021 
 
20. First Amended Motion to Vacate or Reconsider Motion to Enforce 

Islam Pre-Nuptial Agreement – May 25, 2021 
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21. First Amended Notice of Intent to Oppose Arbitration Award 
 – May 25, 2021 

 
22. Second Amended Answer to Original Counterpetition for Divorce – 

May 25, 2021 
 
23. Second Amended Petition for Divorce – May 25, 2021 
 
24. Amended Notice of Hearing – May 26, 2021 
 
25. Objections to Proposed Findings of Fact and Conclusions of Law – 

May 27, 2021 
 
26. Order of Stay – May 27, 2021 
 
27. Motion for Continuance – June 8, 2021 
 
28. Brief in Support of Motion to Enforce – June 10, 2021 
 
29. Order of Referral to Arbitration – June 14, 2021 
  
30. Order Vacating Motion to Enforce – June 14, 2021 
 
31. Petitioner’s Formal Bill of Exceptions – June 22, 2021 
 
32. Docket Sheet – June 22, 2021 
 
Reporter’s Record 

33. Transcript – Motion to Enforce – March 22, 2021 

34. Transcript – Motion to Vacate or Reconsider – June 11, 2021 

35. Transcript – Conference – June 17, 2021 
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NOTICE:  THIS DOCUMENT 

CONTAINS SENSITIVE DATA 

 

NO. _______________ 

 

IN THE MATTER OF § IN THE DISTRICT COURT 

THE MARRIAGE OF §  

 §  

SALMA MARIAM AYAD §  

AND §  JUDICIAL DISTRICT 

AYAD HASHIM LATIF §  

 §  

AND IN THE INTEREST OF §  

A  A  A , A CHILD § COLLIN COUNTY, TEXAS 

 

ORIGINAL PETITION FOR DIVORCE 

 

1. Discovery Level 

Discovery in this case is intended to be conducted under level 2 of rule 190 of the Texas 

Rules of Civil Procedure. 

2. Objection to Assignment of Case to Associate Judge 

Petitioner objects to the assignment of this matter to an associate judge for a trial on the 

merits or presiding at a jury trial. 

3. Parties 

This suit is brought by Salma Mariam Ayad, Petitioner.  The last three numbers of Salma 

Mariam Ayad's driver's license number are 825.  The last three numbers of Salma Mariam 

Ayad's Social Security number are 994. 

Ayad Hashim Latif is Respondent. 

4. Domicile 

 Petitioner has been a domiciliary of Texas for the preceding six-month period and a 

resident of this county for the preceding ninety-day period. 

 

Filed: 1/25/2021 3:13 PM
Lynne Finley
District Clerk
Collin County, Texas
By Suzanne Rogers Deputy
Envelope ID: 50005273

416-50435-2021
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5. Service 

 Process should be served on Respondent. 

6. Protective Order Statement 

 No protective order under title 4 of the Texas Family Code, protective order under 

subchapter A of Chapter 7B of the Texas Code of Criminal Procedure, or order for emergency 

protection under Article 17.292 of the Texas Code of Criminal Procedure is in effect in regard to 

a party to this suit or a child of a party to this suit and no application for any such order is 

pending. 

7. Dates of Marriage and Separation 

The parties were married on or about December 26, 2008, and ceased to live together as 

spouses on or about January 25, 2021. 

8. Grounds for Divorce 

 The marriage has become insupportable because of discord or conflict of personalities 

between Petitioner and Respondent that destroys the legitimate ends of the marriage relationship 

and prevents any reasonable expectation of reconciliation. 

 9. Children of the Marriage 

 Petitioner and Respondent are parents of the following child of this marriage who is not 

under the continuing jurisdiction of any other court: 

Name:  A  A  A  

Sex:  Male 

Birth date:   

 There are no court-ordered conservatorships, court-ordered guardianships, or other court-

ordered relationships affecting the child the subject of this suit. 
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 Information required by section 154.181(b) and section 154.1815 of the Texas Family 

Code will be supplemented prior to final trial. 

 No property of consequence is owned or possessed by the child the subject of this suit. 

 Petitioner and Respondent, on final hearing, should be appointed joint managing 

conservators. Petitioner requests the Court to apportion the rights and duties of a parent set out in 

section 153.132 of the Texas Family Code. 

 Petitioner should be designated as the conservator who has the exclusive right to 

designate the primary residence of the child.  The primary residence of the child should be 

restricted to Collin County, Texas and counties contiguous to Collin County, Texas.    The Court 

should award Petitioner the exclusive right to enroll the child in school.  Respondent should be 

ordered to provide support for the child, including the payment of child support and medical and 

dental support in the manner specified by the Court.  Petitioner requests that the payments for the 

support of the child survive the death of Respondent and become the obligations of Respondent's 

estate. 

 Petitioner requests the Court to order reasonable periods of electronic communication 

between the child and Petitioner to supplement Petitioner's periods of possession of and access to 

the child. 

10. Division of Community Property 

 Petitioner believes Petitioner and Respondent will enter into an agreement for the 

division of their estate.  If such an agreement is made, Petitioner requests the Court to approve 

the agreement and divide their estate in a manner consistent with the agreement.  If such an 

agreement is not made, Petitioner requests the Court to divide their estate in a manner that the 

Court deems just and right, as provided by law. 
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 Petitioner should be awarded a disproportionate share of the parties' estate for the 

following reasons, including but not limited to: 

 a. disparity of earning power of the spouses and their ability to support themselves; 

 

 b. the spouse to whom conservatorship of the child is granted; 

 

 c. earning power, business opportunities, capacities, and abilities of the spouses; and 

 

 d. attorney's fees to be paid. 

 

11. Separate Property 

Petitioner owns certain separate property that is not part of the community estate of the 

parties, and Petitioner requests the Court to confirm that separate property as Petitioner's separate 

property and estate. 

12. Postdivorce Maintenance 

Petitioner requests the Court to order that Petitioner be paid postdivorce maintenance for 

a reasonable period in accordance with chapter 8 of the Texas Family Code. Petitioner requests 

the Court to issue an order for withholding from Respondent's wages for this maintenance. 

13. Request for Temporary Orders and Injunction 

 Petitioner requests the Court, after notice and hearing, to dispense with the issuance of a 

bond, to make temporary orders and issue any appropriate temporary injunctions for the 

preservation of the property and protection of the parties and for the safety and welfare of the 

child of the marriage as deemed necessary and equitable.  Petitioner requests that the Court 

enjoin Respondent from the following: 

 1. Communicating with Petitioner in person or in any other manner, including by 

telephone or another electronic voice transmission, video chat, in writing, or electronic 

messaging, in vulgar, profane, obscene, or indecent language or in a coarse or offensive manner. 
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 2. Threatening Petitioner in person or in any other manner, including by telephone 

or another electronic voice transmission, video chat, in writing, or electronic messaging, to take 

unlawful action against any person. 

 3. Placing one or more telephone calls, anonymously, at any unreasonable hour, in 

an offensive and repetitious manner, or without a legitimate purpose of communication. 

 4. Causing bodily injury to Petitioner or to a child of either party. 

 5. Threatening Petitioner or a child of either party with imminent bodily injury. 

 6. Destroying, removing, concealing, encumbering, transferring, or otherwise 

harming or reducing the value of the property of one or both of the parties. 

 7. Falsifying any writing or record, including an electronic record, relating to the 

property of either party. 

 8. Misrepresenting or refusing to disclose to Petitioner or to the Court, on proper 

request, the existence, amount, or location of any tangible or intellectual property of one or both 

of the parties, including electronically stored or recorded information. 

 9. Damaging or destroying the tangible or intellectual property of one or both of the 

parties, including electronically stored or recorded information. 

 10. Tampering with the tangible or intellectual property of one or both of the parties, 

including electronically stored or recorded information, and causing pecuniary loss to Petitioner. 

 11. Selling, transferring, assigning, mortgaging, encumbering, or in any other manner 

alienating any of the property of one or both of the parties, whether personal property, real 

property, or intellectual property, and whether separate or community property, except as 

specifically authorized by order of this Court. 

 12. Incurring any debt, other than legal expenses in connection with this suit, except 
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as specifically authorized by order of this Court. 

 13. Withdrawing money from any checking or savings account in any financial 

institution for any purpose, except as specifically authorized by order of this Court. 

 14. Spending any money in either party's possession or subject to either party's 

control for any purpose, except as specifically authorized by order of this Court. 

 15. Withdrawing or borrowing money in any manner for any purpose from any 

retirement, profit-sharing, pension, death, or other employee benefit plan, employee savings 

plan, individual retirement account, or Keogh account of either party, except as specifically 

authorized by order of this Court. 

 16. Withdrawing, transferring, assigning, encumbering, selling, or in any other 

manner alienating any funds or assets held in any brokerage account, mutual fund account, or 

investment account by one or both parties, regardless of whether the funds or assets are 

community or separate property and whether the accounts are self-managed or managed by a 

third party, except as specifically authorized by order of this Court. 

 17. Withdrawing or borrowing in any manner all or any part of the cash surrender 

value of any life insurance policy on the life of either party or the parties' child, except as 

specifically authorized by order of this Court. 

 18. Entering any safe-deposit box in the name of or subject to the control of one or 

both of the parties, whether individually or jointly with others. 

 19. Changing or in any manner altering the beneficiary designation on any life 

insurance policy on the life of either party or the parties' child. 

 20. Canceling, altering, failing to renew or pay premiums on, or in any manner 

affecting the level of coverage that existed at the time this suit was filed of, any life, casualty, 
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automobile, or health insurance policy insuring the parties' property or persons including the 

parties' child. 

 21. Opening or diverting mail or e-mail or any other electronic communication 

addressed to Petitioner. 

 22. Signing or endorsing Petitioner's name on any negotiable instrument, check, or 

draft, including a tax refund, insurance payment, and dividend, or attempting to negotiate any 

negotiable instrument payable to Petitioner without the personal signature of Petitioner. 

 23. Taking any action to terminate or limit credit or charge cards in the name of 

Petitioner. 

 24. Discontinuing or reducing the withholding for federal income taxes from either 

party's wages or salary. 

 25. Destroying, disposing of, or altering any financial records of the parties, including 

but not limited to a canceled check, deposit slip, and other records from a financial institution, a 

record of credit purchases or cash advances, a tax return, and a financial statement. 

 26. Destroying, disposing of, or altering any e-mail, text message, video message, or 

chat message or other electronic data or electronically stored information relevant to the subject 

matter of this case, whether stored on a hard drive, in a removable storage device, in cloud 

storage or in another electronic storage medium. 

 27. Modifying, changing, or altering the native format or metadata of any electronic 

data or electronically stored information relevant to the subject matter of this case, whether 

stored on a hard drive, in a removable storage device, in cloud storage, or in another electronic 

storage medium. 

 28. Deleting any data or content from any social network profile used or created by 
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either party or the parties' child. 

 29. Using any password or personal identification number to gain access to 

Petitioner's e-mail account, bank account, social media account, or any other electronic account. 

 30. Terminating or in any manner affecting the service of water, electricity, gas, 

telephone, cable television, or any other contractual service, including security, pest control, 

landscaping, or yard maintenance, at  or in any manner 

attempting to withdraw any deposits for service in connection with any of those services. 

 31. Excluding Petitioner from the use and enjoyment of the residence located at  

. 

 32. Entering, operating, or exercising control over the 2018 Toyota Camry or any 

motor vehicle in the possession of Petitioner. 

 33. Disturbing the peace of the child or of another party. 

 34. Withdrawing the child from enrollment in the school or day-care facility where 

the child is presently enrolled. 

 35. Hiding or secreting the child from Petitioner. 

 36. Making disparaging remarks regarding Petitioner in the presence or within the 

hearing of the child. 

 Petitioner requests that Respondent be authorized only as follows: 

 To make expenditures and incur indebtedness for reasonable and necessary living 

expenses for food, clothing, shelter, transportation, and medical care. 

14. Request for Temporary Orders Concerning Use of Property 

Petitioner requests the Court, after notice and hearing, for the preservation of the property 

and protection of the parties, to make temporary orders and issue any appropriate temporary 
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injunctions respecting the temporary use of the parties' property as deemed necessary and 

equitable, including but not limited to the following: 

 Awarding Petitioner the exclusive use and possession of the residence located at  

 as well as the furniture, furnishings, and other personal 

property at that residence, while this case is pending, and enjoining Respondent from entering or 

remaining on the premises of the residence and exercising possession or control of any of this 

personal property, except as authorized by order of this Court. 

 Awarding Petitioner exclusive use and control of the 2018 Toyota Camry and enjoining 

Respondent from entering, operating, or exercising control over it. 

15. Request for Temporary Orders Regarding Child 

Petitioner requests the Court, after notice and hearing, to dispense with the necessity of a 

bond and to make temporary orders and issue any appropriate temporary injunctions for the 

safety and welfare of the child of the marriage as deemed necessary and equitable, including but 

not limited to the following: 

 Appointing Petitioner and Respondent temporary joint managing conservators, and 

designating Petitioner as the conservator who has the exclusive right to designate the primary 

residence of the child.  Petitioner requests the Court to apportion the rights and duties of a parent 

set out in section 153.132 of the Texas Family Code. 

 Ordering Respondent to provide support for the child, including the payment of child 

support and medical and dental support in the manner specified by the Court, while this case is 

pending. 

 Ordering reasonable periods of electronic communication between the child and 

Petitioner to supplement Petitioner's periods of possession of the child. 
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 Restricting the primary residence of the child to Collin County, Texas and counties 

contiguous to Collin County, Texas. 

 Ordering Respondent to produce copies of income tax returns for tax years 2018 and 

2019, a financial statement, and current pay stubs by a date certain. 

16. Request for Interim Attorney's Fees and Temporary Support 

Petitioner requests the Court, after notice and hearing, for the preservation of the property 

and protection of the parties, to make temporary orders and issue any appropriate temporary 

injunctions regarding attorney's fees and support as deemed necessary and equitable, including 

but not limited to the following: 

 Petitioner requests that Respondent be ordered to pay reasonable interim attorney's fees 

and expenses, including but not limited to fees for appraisals, accountants, actuaries, and so 

forth.  Petitioner is not in control of sufficient community assets to pay attorney's fees and 

anticipated expenses. 

 Petitioner has insufficient income for support, and Petitioner requests the Court to order 

Respondent to make payments for the support of Petitioner until a final decree is signed. 

 Petitioner requests that Respondent be ordered to pay estimated income taxes on the due 

dates as required by the Internal Revenue Service and under the Social Security numbers of both 

Petitioner and Respondent. 

 Petitioner requests that Respondent be ordered to pay any ad valorem taxes and insurance 

premiums as due on the properties of the parties. 

17. Request for Temporary Orders for Discovery and Ancillary Relief 

Petitioner requests the Court, after notice and hearing, for the preservation of the property 

and protection of the parties, to make temporary orders for discovery and ancillary relief as 
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deemed necessary and equitable, including but not limited to the following: 

 Ordering Respondent to provide a sworn inventory and appraisement of all the separate 

and community property owned or claimed by the parties and all debts and liabilities owed by 

the parties substantially in the form and detail prescribed by the current edition of Texas Family 

Law Practice Manual, form 7-1. 

 Ordering Respondent to produce copies of all the information necessary to prepare 

Petitioner's tax returns for tax years 2018 and 2019, including tax returns and all supporting 

schedules for tax years 2018 and 2019, by a date certain. 

 Ordering the parties to participate in an alternative dispute resolution process before trial 

of this matter. 

 Ordering Respondent to execute all necessary releases required by Petitioner to obtain 

any discovery allowed by the Texas Rules of Civil Procedure. 

 Ordering Respondent to execute all necessary releases pursuant to the Health Insurance 

Portability and Accountability Act (HIPAA) and 45 C.F.R. section 164.508 to permit Petitioner 

to obtain health-care information regarding the child. 

Ordering Respondent to execute for all health-care providers of the child an authorization 

for disclosure of protected health information to Petitioner pursuant to the Health Insurance 

Portability and Accountability Act (HIPAA) and 45 C.F.R. section 164.508. 

Ordering Respondent to designate Petitioner as a person to whom protected health 

information regarding the child may be disclosed whenever Respondent executes an 

authorization for disclosure of protected health information pursuant to the Health Insurance 

Portability and Accountability Act (HIPAA) and 45 C.F.R. section 164.508. 

 Ordering a pretrial conference to simplify the issues in this case and determine the 
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stipulations of the parties and for any other matters the Court deems appropriate. 

18. Collin County Standing Orders 

The Collin County Standing Order on Children, Property & Conduct of Parties is 

attached and incorporated herein for all purposes as Exhibit A. 

19. Attorney's Fees, Expenses, Costs, and Interest 

 It was necessary for Petitioner to secure the services of Elisse V. Woelfel, a licensed 

attorney, to prepare and prosecute this suit.  To effect an equitable division of the estate of the 

parties and as a part of the division, and for services rendered in connection with conservatorship 

and support of the child, judgment for attorney's fees, expenses, and costs through trial and 

appeal should be granted against Respondent and in favor of Petitioner for the use and benefit of 

Petitioner's attorney and be ordered paid directly to Petitioner's attorney, who may enforce the 

judgment in the attorney's own name.  Petitioner requests postjudgment interest as allowed by 

law. 

20. Prayer 

Petitioner prays that citation and notice issue as required by law and that the Court grant a 

divorce and all other relief requested in this petition. 

 Petitioner prays that the Court, after notice and hearing, grant a temporary injunction 

enjoining Respondent, in conformity with the allegations of this petition, from the acts set forth 

above while this case is pending. 

 Petitioner prays that, on final hearing, the Court enter a permanent injunction enjoining 

Respondent, in conformity with the allegations of this petition, from the acts set forth above. 

 Petitioner prays for attorney's fees, expenses, and costs as requested above. 

 Petitioner prays for general relief. 
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Respectfully submitted, 

 

Law Office of Elisse V. Woelfel 

1400 Preston Road 

Suite 400 

Plano, TX 75093 

Tel: (469) 443-6040 

Fax: (888) 675-6799 

 

 

 

By:/s/ Elisse V. Woelfel  

Elisse V. Woelfel 

State Bar No. 24058183 

elisse@elisselaw.com 

Attorney for Petitioner 
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STANDING ORDER ON CHILDREN, PROPERTY & CONDUCT OF PARTIES 

On their own motion, the district judges issue this standing order, which shall apply to suits 

for dissolution of marriage and suits affecting the parent-child relationship, for the protection of 

the parties and their children, and for the preservation of their property. 

1. SUITS FOR DISSOLUTION OF MARRIAGE

While a suit for dissolution of marriage is pending, it is ORDERED that each party is

prohibited from: 

1.1 Intentionally communicating in person or in any other manner, including by telephone 

or another electronic voice transmission, video chat, in writing, or electronic messaging, 

with the other party by use of vulgar, profane, obscene, or indecent language or in a 

coarse or offensive manner, with intent to annoy or alarm the other party; 

1.2 Threatening the other party in person or in any other manner, including by telephone 

or another electronic voice transmission, video chat, in writing, or electronic messaging, 

to take unlawful action against any person, intending by this action to annoy or alarm 

the other party; 

1.3 Placing a telephone call, anonymously, at an unreasonable hour, in an offensive and 

repetitious manner, or without a legitimate purpose of communication with the intent 

to annoy or alarm the other party; 

1.4 Intentionally, knowingly, or recklessly destroying, removing, concealing, encumbering, 

transferring, or otherwise harming or reducing the value of the property of the parties 

or either party with intent to obstruct the authority of the court to order a division of 

the estate of the parties in a manner that the court deems just and right, having due 

regard for the rights of each party and any children of the marriage; 

1.5 Intentionally falsifying a writing or record, including an electronic record, relating to the 

property of either party; 

1.6 Intentionally misrepresenting or refusing to disclose to the other party or to the court, 

on proper re.quest, the existence, amount, or location of any tangible or intellectual 

property of the parties or either party, including electronically stored or recorded 

information; 

1.7 Intentionally or knowingly damaging or destroying the tangible or intellectual property 

of the parties or either party, including electronically stored or recorded information; 

1.8 Intentionally or knowingly tampering with the tangible or intellectual property of the 

parties or either party, including electronically stored or recorded information, and 

causing pecuniary loss or substantial inconvenience to the other party; 

elisse@elisselaw.com
Typewritten text
EXHIBIT A



1.9 Unless specifically au�horized by'the Court:. 
1.9.1 Selling., transferring, assigning; mo'rtgaging,.enclimbering, or in any other 

manner alienating any of the property of the·parties or either party, regardless 
of whether the property is: 
a) Personal property, real property, or intellectua.1 property; or
b) Separate 9r community property;

1.9.2 Incurring anydebt, other than legal expenses in connection with the suit for 
dissolution of marriage·; 

1.9.3 Withdrawing · money from any checking or savings account in a financial 
institution for any purpose; 

1.9.4 Spending any. money in either party's possession or subject to either party's 
control for any pui'pose; 

1.9.5 Withdrawing .or .borrowing money in any mariner for any purpose from a 
retirement, profit sharing, pension, death, ·or other employee benefit plan, 
employee savings plan, individual retirement account, or Keogh account of 
either party; or 

1.9.6 Withdrawing or borrowing in any manner all, or any part of the cash surrender 
value of a life insurance policy on the life of.eith'eF party or a child of the parties; 

1.10 Entering any safe deposit box in the name of or subject to the control of the parties or 
either party, whether jndivldually or jointly with othe'rs; 

1.11 Changing or in any'n:ianner altering the be'neficiafy. d�signation on any life insurance 
policy on the life of.either party or a child of the parties; 

1.12 Cancelling, altering, failingto renew or pay premiums oh, or in any manner affecting the 
level of coverage that existed at the time the suit was flied of, any life, casualty, 
automobile, or health insurance policy insuring ·the parties' property or persons, 
including a child of the parties; 

1.13 Opening or dhierting;mail or e-mail or any other electronic communication addressed 
to the other party; 

1.14 Signing or endorsing the other party's name .on any negotiable instrument, check, or 
draft, including a tax refund, .insurance payme�t; and ·dividend, or attempting to 
negotiate any n'egotiable instrument payable to the other party without the personal 
signature .Pf the other party; 

1.15 Taki�g any,action to terminate or limit credit or charge credit cards in the name of the 
other party; · 

1.16. Discontinuing or reducing the withholding for federal income taxes from either party's 
wages or salary; 

1.17 Destroying, disposing of, or altering any financial records of .the parties, including a 
canceled check, deposit slip, and other records from a financial institution, a record of 
credit purchases or cash advances, a tax return, a�d. a flnan�ial statement; 
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1.18 Destroying, disposing of, or altering any e-mail, _text message, video message, or chat 
message or other electronic data or electronically stored information relevant to the 
subject matter of the suit for dissolution of marriage, regardless of whether the 
information is storeq on a hard drive, in a removable storage device, in cloud storage, 
or in another electronic storage.medium; 

1.19 Modifying, changing, or altering the native format or metadata of any electronic data 
or electronic.ally stored information relevant to the subject matter of the suit for 
dissolution of marriage, regardless of whether the information is stored on a hard drive, 
in a removable storage device, in cloud storage, or in another electronic storage 
medium; 

1.20 Deleting any data or content from any social network·profile used or created by either 
party or a child of the parties; 

1.21 Using any password or personal identification number to ga_in access to the other party's 
e-mail account, bank' account, social media account, or any other electronic account;

1.22 Terminating or in any manner affecting the service ofwater, electricity, gas, telephone, 
cable television, o·r any other contra.ctual. service;_ ind_uding security, pest control, 
landscaping, or yard, maintenance at the 'residenq!•of either party, or in any manner 
attempting to withdraw any· deposit paid in connection with any of those services; 

1.23 Excluding the other party from the use and enjoyment of a specifically identified 
' '  

' 

residence of the other·party; or 
1.24 Entering, operating, or exercising control over a motor vehicle in the possession of the 

other party. 

2. SPECIFIC AUTHORIZATIONS

This standing order does not:

2.1 Exclude a party from occupyin&i the party's residence;
2.2 Prohibit a party from spending funds for reason"able,and necessary living expenses;
2.3 Prohibit a party from engaging in acts reasonable and necessary to conduct that party's

usual business and occupation; 

3. SUITS AFFECTING THE PARENT-CHILD RELATIONSHIP

While a suit affecting the parent-child relationship is pending, it is ORDERED that each party
is prohibited from: 

3.1 During the pend ency of an original suit, removing a child from the State of Texas for the 
purpose of changing the child's residence, acting directly or .In concert with others, 
without the written agreement of the parties or an order from.the presiding judge; 

3.2 During the pendency of an original suit, disrupting. or 'h'.ithdrawing a child from the 
school or day-care facility where the child is presently: enrolled, without the written 
agreement of the parties or an order from the pres)ding judge; 

3.3 During the pendency of an original suit, changing a child's current place of abode, 
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without the written agreement of the parties.or an order from the presiding judge; 
3.4 Hiding or secreting a ·child from the other parent; or 
3.5 Disturbing the peace of a child 

4. MANDATORY EXCHANGE OF INFORMATION

Within 30 days of a parent's appearance in a suit affectil')g t.he parent-child relationship, and
before any hearing on temporary orders, each parent shall produce the following: 

4.1 Information sufficient to accurately identify that parent's net resources and ability to 
pay child support; 

4.2 Copies of income tax returns for the past two years, a financial statement, and current 
pay stubs; 

4.3 Regarding each child's health insurance: the name ofthe carrier, the policy number, a 
copy of the policy and. schedule of benefits;'a health •insurance membership card, and 
proof of the cost of the child.'s portion of the premiums; and 

4.4 Regarding each·child's dental insurance: the name of the carrier, the policy number, a 
copy of the policy and.schedule of benefits, a de.ntal insurance membership card, and 
proof of the cost of the child's portion of the premiums. 

5. SERVICE & APPLICATION'OF THIS ORDER

Each party must i:ittach a copy of this order to tbe party's ·live pleading. This order is
effective upon the filing of an original petition and shall rem-ain'in.full force and effect as a 
temporary restraining order for fourteen:days after tli.e dat� 'of the filing of the original petition. 
'If no party contests this order, by presenting evidence at a h_e�ring on or before fourteen days 
after the date of the filing of the original petition, this order shall continue in full force and 
effect as a temporary injun�ion until further order of this court. This entire order will terminate 
and will no longer be effective when the court signs a final c;>rder or the case is dismissed. 

6. EFFECT OF OTHER COURY,ORDERS

If any part of this order conflicts·with any part of a protectiVe order, the protective order
shall prevail. Any portion of t�is order not changed by a subsequent order remains in full force 
and effect until the court signs a final order. 
7. MEDIATION

The parties are encouraged to settle their dispu,tes amicably w,ithout court intervention. The
parties are encouraged to use alternative dispute resolution methods, such as mediation, to 
resolve the conflicts that may arise in this lawsuit. 

SIGNED ON THE 3Ro DAY OF OCTOBER, 2019. 
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NO. 416-50435-2021

IN THE DISTRICT COURTIN THE MATTER OF
THE MARRIAGE OF

§
§
§

SALMA MARIAM AYAD §
416^« JUDICIAL DISTRICT§AND

AYAD HASHIM LATIF §
§

AND IN THE INTEREST OF

A  A  A , A CHILD
§

COLLIN COUNTY, TEXAS§

RESPONDENT’S ORIGINAL ANSWER

NOW COMES Respondent AYAD HASHIM LATIF, who files this his Respondent’s

Original Answer to SALMA MARIAM AYAD’s Original Petition for Divorce. The last three

numbers of AYAD HASHIM LATIF’s driver’s license number are XXX. The last three numbers

of AYAD HASHIM LATIF’s Social Security number are XXX.

Marriage Relationship1.

AYAD HASHIM LATIF believes that there is a reasonable expectation that the parties

can reconcile their marriage relationship. AYAD HASHIM LATIF requests that the Court direct

the parties to counsel with a person appointed by the Court in accordance with Texas Family

Code Section 6.505. AYAD HASHIM LATIF requests that the Court abate the proceedings in

this case and Order that the parties attend counseling for the maximum time allowed by law.

AYAD HASHIM LATIF requests that the appointed counselor be excluded from testifying at a

hearing or trial and that the appointed counselor’s reports, files, records, and other work product

be kept privileged and confidential in accordance with Texas Family Code Section 6.705.

Pack 1 or 3Respondent’s Original Answer

N:\USERS\_Clients\Latif, Ayad\Pleadings\2021.02.02 Respondent's Original Answer.doc

Filed: 2/5/2021 3:47 PM
Lynne Finley
District Clerk
Collin County, Texas
By Keri Crow Deputy
Envelope ID: 50413555



General Denial2.

AYAD HASHIM LATIF enters a general denial and denies each and every, all and

singular, the allegations made by SALMA MARIAM AYAD in her Original Petition for

Divorce, including any amendment or supplement thereto, and demands strict proof thereof.

Objection to Assignment of Case to Associate Judge3.

AYAD flASHIM LATIF objects to the assignment of this matter to an associate judge

for a trial on the merits or presiding at a jury trial.

4. Prayer

AYAD HASHIM LATIF prays that SALMA MARIAM AYAD take nothing and that

AYAD HASHIM LATIF be granted all relief requested in this Respondent's Original Answer.

AYAD HASHIM LATIF prays for general relief.

Respectfully submitted.

Orsinger, Nelson. Downing & Anderson, L.L.P.
2600 Network Blvd.

Suite 200

Frisco, Texas 75034

Tel: (214) 273-2400

Fax: (214) 273-2470

By:

Andersq?.^-'.I^ffre'
Bar No. 00790232

.xle ff@ondafamilvIaw.com

Melissa R. Cowle

State Bar No. 24101652

melissa@,ondafami lvlaw.com

Attorney for AYAD HASHIM LATIF

Respondent’s Original Answer

N:\USERS\_Ciicnts\Latif, Ayad\Pleadings\Respondent's Original Answer.doc

Page 2 or 3



CkrtificaTE or Service

I certify that a true copy of the above and foregoing was served on SALMA MARIAM

AYAD by and through her attorney of record. Elisse V. Woelfel. Law Office OF Elisse V.
WOELFEL, P.L.L.C., 1400 Preston Road. Suite 400. Plano, Texas 75093 in accordance with the

Texas Rules of Civil Procedure on February^ , 2021.

i^Anderson

RESPONDKM ’S OKKUNAI. ANSWER

N:\USERS\_Clients\Latif. Ayad\P!eadings\Rcj>pondent’s
Original Answer.doc



Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Jeffrey Anderson on behalf of Jeffrey Anderson
Bar No. 790232
jeff@ondafamilylaw.com
Envelope ID: 50413555
Status as of 2/8/2021 8:24 AM CST

Case Contacts

Name

Elisse Woelfel

Lacee Greer

Jamie Laird

Linda CLowe

Jeffrey Owen Anderson

Melissa Cowle

BarNumber

790232

24101652

Email

elisse@elisselaw.com

lacee@ondafamilylaw.com

jamie@ondafamilylaw.com

linda@ondafamilylaw.com

jeff@ondafamilylaw.com

Melissa@ondafamilylaw.com

TimestampSubmitted

2/5/2021 3:47:10 PM

2/5/2021 3:47:10 PM

2/5/2021 3:47:10 PM

2/5/2021 3:47:10 PM

2/5/2021 3:47:10 PM

2/5/2021 3:47:10 PM

Status

SENT

SENT
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SENT
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NO. 416-50435-2021

IN THE MATTER OF
THE MARRIAGE OF

IN THE DISTRICT COURT§
§
§

SALMA MARIAM AY AD
AND
AYAD HASHIM LATIF

§
416T^» JUDICIAL DISTRICT§

§
§

AND IN THE INTEREST OF

A  A  A , A CHILD
§

COLLIN COUNTY, TEXAS§

ORIGINAL COUNTERPETITION FOR DIVORCE

Discovery Level1.

Discovery in this case is intended to be conducted under level 2 of rule 190 of the Texas

Rules of Civil Procedure.

2. Parties

This suit is brought by AYAD HASHIM LATIF, Counterpetitioner. The last three

numbers of AYAD HASHIM LATIF’s driver’s license number are XXX. The last three numbers

of AYAD HASHIM LATIF’s Social Security number are XXX.

SALMA MARIAM AYAD is Counterrespondent.

3. Domicile

AYAD HASHIM LATIF has been a domiciliary of Texas for the preceding six-month

period and a resident of this county for the preceding ninety-day period.
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4. Skkvice

Service of this document may be had in accordance with Rule 21a. Texas Rules of Civil

Procedure, by serving SALMA MARIAM AYAD’s attorney of record. Elisse V. Woelfel, Law

Office OF ElisseV. Woelfel, P.L.L.C., 1400 Preston Road, Suite 400, Plano, Texas 75093.

Protective Oiider S fatemem5.

No protective order under title 4 of the Texas Family Code is in effect, and no application

for a protective order is pending with regard to the parties to this suit.

6. Dates of Marriage and Separation

The parties were married on or about December 26, 2008 and ceased to live together as a

married couple on or about .lanuary 25, 2021.

7. (» ROUNDS FOR DIVORCE

The marriage has become insupportable because of discord or conHict of personalities

between AYAD HASHIM LATIF and SALMA MARIAM AYAD that destroys the legitimate

ends of the marriage relationship and prevents any reasonable expectation of reconciliation.

8. Child of the Marriage

AYAD HASMIM LATIF and SALMA MARIAM AYAD are parents of the following

child of this marriage who is not under the continuing jurisdiction of any other court;

Name: A  A  A

MaleSex:

Birth date:

There are no court-ordered conservatorships, court-ordered guardianships, or other court-

ordered relationships affecting the child the subject of this suit.

Information required by section 154.181(b) of the Texas Family Code will be provided.
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No property of consequence is owned or possessed by the child the subject of this suit.

CON'SEkVATORSmP AM) SUPPORT9.

AYAD HASHIM LATIF hopes that the parties will enter into a written agreement

containing provisions for the conservatorship, possession and access, and support of the child. If

such an agreement is made, AYAD HASHIM LATIF requests the Court to confirm and adopt

the agreement of the parties, to find the agreement as being in the best interest of the child, and

to render the agreement as the Order of the Court.

If no such agreement is made, AYAD HASHIM LATIF requests the Court to make

appropriate orders for the conservatorship, possession and access, and support of the child. The

Court should appoint the parties as Joint Managing Conservators of the child, with all rights and

duties of .Joint Managing Conservators. AYAD HASHIM LATIF should be designated as the

Joint Managing Conservator who has the exclusive right to designate the primary residence of

the child. The residence of the child should be restricted to Collin County, Texas. The Court

should provide for not less than an equal time, fifty-fifty possession schedule between AYAD

HASHIM LATIF and the child. Speciilcally, AYAD HASHIM LATIF requests that the Court

order each party have possession of and access to the child pursuant to a week-on/week-off

possession schedule with the child.

10. Division oe~ Commum ia Propkrtv

AYAD HASHIM LATIF believes AYAD HASHIM LATIF and SALMA MARIAM

AYAD will enter into an agreement for the division of their estate. If such an agreement is made.

AYAD HASFIIM LATIF requests the Court to approve the agreement and divide their estate in a

manner consistent with the agreement. If such an agreement is not made, AYAD HASHIM
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LATIF requests the Court to divide their estate in a manner that the Court deems just and right,

as provided by law.

SEPARATF. PROPKlVr^11.

AYAD HASHIM LATH’ owns certain separate properly that is not part ol' the

community estate of the parties, and AYAD HASHIM LATIF requests the Court to confirm that

separate property as AYAD HASHIM LATIF’s separate property and estate.

Request for Temporary Orders and Injunction12.

AYAD HASHIM LATIF requests the Court, after notice and hearing, to dispense with

the issuance of a bond, to make temporary orders and issue any appropriate temporary

injunctions for the preservation ol' the property and protection of the parties and for the sal'cty

and welfare of the child of the marriage as deemed necessary and equitable. AYAD HASHIM

LATIF requests that the Court enjoin SALMA MARIAM AYAD from the following:

Communicating with AYAD FIASHIM LATIF in person, by telephone, or in

writing in vulgar, profane, obscene, or indecent language or in a coarse or
offensive manner.

1.

Threatening AYAD HASHIM LATIF in person, by telephone, video chat, or in

writing to lake unlawful action against any person.

2.

Placing one or more telephone calls to AYAD HASHIM LATIF. anonymously, at

any unreasonable hour, in an offensive and repetitious manner, or without a

legitimate purpose of communication.

j.

Causing bodily injury to AYAD HASHIM LA'I'IF or to a child of either party.4.

Threatening AYAD HASHIM LATIF or a child of cither party with imminent

bodily injury.

5.

6. Destroying, removing, concealing, encumbering, transferring, or otherwise

harming or reducing the value of the property of one or both of the parlies.

ORIGINAL COUNTHRPIITITION I'OR DIVORCE
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Falsifying any writing or record relating to the property oi'eillier party.7.

Misrepresenting or refusing to disclose to AYAD HASHIM LATIF or to the

Court, on proper request, the existence, amount, or location of any property of one

or both of the parties.

Damaging or destroying the tangible property of one or both of the parties,

including any document that represents or embodies anything of value.

9.

Tampering with the tangible property of one or both of the parties, including any

document that represents or embodies anything of value, and causing pecuniary
loss to AYAD HASHIM LATIF.

10.

Selling, transferring, assigning, mortgaging, encumbering, or in any other manner

alienating any of the property of AYAD HASHIM LA'flF or SALMA MARIAM

AYAD, whether personalty or realty, and whether separate or community, except

as specifically authorized by the Court.

11.

Incurring any indebtedness, other than legal expenses in connection with this suit,

except as specifically authorized by the Court.

12.

Making withdrawals from any checking or savings account in any financial

institution for any purpose, except as specifically authorized by the Court.

13.

Spending any sum of cash in the either party’s possession or subject to the either

party’s control for any purpose, except as specifically authorized by the Court.

14.

Withdrawing or borrowing in any manner for any purpose from any retirement,

profit-sharing, pension, death, or other employee benefit plan or employee

savings plan or from any individual retirement account or Keogh account, except

as specifically authorized by the Court.

15.

Entering any safe-deposit box in the name of or subject to the control of AYAD
HASHIM LATIF or SALMA MARIAM AYAD, whether individually or jointly
with others.

16.

Withdrawing or borrowing in any manner all or any part of the cash surrender

value of life insurance policies on the life of AYAD HASHIM LATIF or SALMA

MARIAM AYAD. except as specifically authorized by the Court.

17.

Changing or in any manner altering the beneficiary designation on any life
insurance on the life of AYAD HASHIM LATIF or SALMA MARIAM AYAD

or the parties’ child.

18.
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19. Canceling, altering, failing to renew or pay premiums, or in any manner alTecting

the present level of coverage of any life, casualty, automobile, or health insurance

policies insuring the parties' property or persons, including the parties’ child.

20. Opening or diverting mail addressed to AYAD HASHIM LA'flF.

Signing or endorsing AYAD HASHIM LATIF’s name on any negotiable

instrument, check, or draft, such as tax refunds, insurance payments, and

dividends, or attempting to negotiate any negotiable instrument payable to AYAD

HASHIM LATIF without the personal signature of AYAD HASHIM LA'flF.

21.

Taking any action to terminate or limit credit or charge cards in the name of
AYAD HASHIM LATIF.

22.

Discontinuing or reducing the withholding for federal income taxes on either

party’s wages or salary while this case is pending.

23.

Destroying, disposing of. or altering any financial records of the parties, including
but not limited to records from financial institutions (including canceled checks

and deposit slips), all records of credit purchases or cash advances, tax returns,
and financial statements.

24.

Destroying, disposing oi', or altering any e-mail or other electronic data relevant to

the subject matters of this case, whether stored on a hard drive or on a diskette or

other electronic storage device.

25.

Terminating or in any manner affecting the service of water, electricity, gas,

telephone, cable television, or other contractual services, such as security, pest

control, landscaping, or yard maintenance, at 1317 Gibraltar Street, Plano, Texas

75074. and at any residence where a party is temporarily residing or in any

manner attempting to withdraw any deposits for service in connection with those
services.

26.

Excluding the other party from the use and enjoyment of the residence to be

determined at the time of the Temporary Orders Hearing in this matter except as

previously ordered by the Court.

27.

Entering, operating, or exercising control over the automobile in the possession of
AYAD HASHIM LATIF.

28.

Disturbing the peace of the child or of AYAD HASHIM LATIF.29.
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30. Withdrawing the child from enrollment in the school or day-carc facility where

the child is presently enrolled.

Hiding or secreting the child from AYAD HASHIM LATIF.31.

Making disparaging remarks regarding AYAD HASHIM LATIF or AYAD

HASHIM LA'flF's family in the presence or within the hearing of the child.

32.

33. Destroying, disposing of, or altering any email, text message, video message, or

chat message or other electronic data or electronically stored information relevant

to the subject matters of this case, whether stored on a hard drive, in a removable

storage device, in cloud storage or in another electronic storage medium.

Modifying, changing, or altering the native format or metadata of any electronic

data or electronically stored information relevant to the subject matter of this case,

regardless of whether the information is stored on a hard drive, in a removable

storage device, in cloud storage, or in another electronic storage medium.

34.

Deleting any data or content from any social network profile used or created by

either party including the parties’ child.

35.

Using any password to personal identillcation number to gain access to AYAD
HASHIM LATIF’s email account, bank account, social media account, or any
other electronic account.

36.

AYAD FIASHIM LATIF requests that SALMA MARIAM AYAD be authorized only as

follows:

To make expenditures and incur indebtedness for reasonable and necessary living

expenses for food, clothing, shelter, transportation, and medical care.

To make expenditures and incur indebtedness for reasonable attorney’s fees and

expenses in connection with this suit.

2.

To make withdrawals from accounts in financial institutions only for the purposes

authorized by this order.

To engage in acts reasonable and necessary to conduct Petitioner's and

Respondent’s usual business and occupation.

4.

ORIGINAL COUNTKRPirrrnON I-OR DIVORCE
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13. Request for Temporary Orders Regarding Child

AYAD HASHIM LATIF requests the Court, after notice and hearing, to dispense with

the necessity of a bond and to make temporary orders and issue any appropriate temporary

injunctions for the safety and welfare of the child of the marriage as deemed necessary and

equitable, including but not limited to the following:

Appointing AYAD HASHIM LATIF and SALMA MARIAM AYAD as the

Temporary Joint Managing Conservators of the child, with all rights and duties of

Joint Managing Conservators.

The Court should designate AYAD HASHIM LATIF as the conservator who has

the exclusive right to designate the primary residence of the child.

2.

The Court should order nothing less than an equal time, fifty-fifty possession
schedule between and for AYAD HASHIM LATIF and the child. Specifically,
the Court should award AYAD HASHIM LATIF and SALMA MARIAM AYAD

a week-on/week-off possession schedule with the child.

j.

14. Request for Temporakv Orders Concermnc Use of Property

AYAD HASHIM LATIF requests the Court, after notice and hearing, for the preservation

of the property and protection of the parties, to make temporary orders and issue any appropriate

temporary injunctions respecting the temporary use of the parties' property as deemed necessaiy^

and equitable, including but not limited to the following:

Awarding AYAD HASHIM LATIF the exclusive use and possession of the
residence located at 1317 Gibraltar Street. Plano, Texas 75074, as well as the

furniture, furnishings, and other personal property at that residence, while this

case is pending, and enjoining SALMA MARIAM AYAD from entering or

remaining on the premises of the residence and exercising possession or control of

any of this personal properly, except as authorized by order of this Court.

1.

Awarding AYAD HASHIM LATIF exclusive use and control of the motor

vehicle in his possession and enjoining SALMA MARIAM AYAD from entering,

operating, or exercising control over it.

2.
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15. Request for Temporary Orders i^or Discovery and Ancillary Relief

AYAD HASHIM LATIF moves the Court, after notice and hearing, for the preservation

of the property and protection of the parties, to make temporary orders for discovery and

ancillary relief as deemed necessary and equitable, including but not limited to the following:

Ordering SALMA MARIAM AYAD to provide a sworn inventory and

appraisement of all the separate and community property owned or claimed by the

parties and all debts and liabilities owed by the parties substantially in the form

and detail prescribed by the Texas Family Law Practice Manual (3d ed.), form 7-

I by a date certain.

AYAD HASHIM LA'flF believes that there is a reasonable expectation that the

disputes in this case may be resolved by the use of the alternative dispute

resolution procedure of mediation, and AYAD HASHIM LATIF therefore

requests the Court to refer this dispute for resolution by mediation.

2.

The Court should ORDER a pretrial conference to simplify the issues in this case

and determine the stipulations of the parties and for any other matters the Court

deems appropriate.

3.

CoLUN County Standing Orders16.

A copy of the Collin County Standing Order Regarding Children. Pets, Property and

and incorporated herein asConduct of the Parties, is attached hereto and marked as Exhibit “/I

if recited verbatim.

17. A'lTotwEY's Fees, Expenses, Costs, and Interest

It was necessary for AYAD HASHIM LATIF to secure the services of .leffrey O.

Anderson. Melissa R. Cowle. and the law firm of Orsinger, Nelson, Downing & Anderson,

L.L.P.. licensed attorneys, to prepare and defend this suit. To effect an equitable division of the

estate of the parties and as a part of that division, and for services rendered in connection with

the conservatorship and support of the child the subject of this suit, judgment for attorney's fees.

original counterpetition for divorcf:
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expenses, and costs through final judgment after appeal should be granted against SALMA

MARIAM AYAD and in favor of AYAD HASHIM LATIF for the use and benefit of AYAD

HASHIM LATIF’s attorney; or, in the alternative, AYAD HASHIM LATIF requests that

reasonable attorney's fees, expenses, and costs through final judgment after appeal be taxed as

costs and be ordered paid directly to AYAD HASHIM LATIF's attorney, who may enforce the

order in the attorney's own name. AYAD HASHIM LATIF JR. requests postjudgment interest as

allowed by law.

18. Prayer

AYAD HASHIM LATIF prays that citation and notice issue as required by law and that

the Court grant a divorce and all other relief requested in this counterpetition.

AYAD HASHIM LATIF prays for attorney's fees, expenses, costs, and interest as

requested above.

AYAD HASHIM LATIF prays for general relief.
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Respectfully submitted,

Orsinger, Nelson,

Downing & Anderson, L.L.P.
2600 Network Blvd.

Suite 200

Frisco, Texas 75034

Tel: (214) 273-2400

Fax: (214) 273-2470

By:

Jeffrey O,. ATiderson

^ate Bar No. 00790232
ieff@ondafamilvlaw.com

/Melissa R. Cowle

State Bar No. 24101652

melissa@ondafamilvlaw.com

Attorney for AYAD HASHIM LATIF

Certificate of Service

I certify that a true copy of the above and foregoing was served on SALMA MARIAM

AYAD by and through her attorney of record. Elisse V. Woelfcl, Law Office of Elisse V.
WOELFEL, P.L.L.C., 1400 Preston Road, Suite 400, Plano. Texas 75093 in accordance with the

Texas Rules of Civil Procedure on February 2021. ^

^^'■Jeffrey/O? Anderson
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199th Judicial District. Hon. Angelo Tucker

2l9th Judicial District, Hon. Jennifer Sdgeworth
296th Judicial District, Hon. John Roach, jr.

366th Judicial District, Han. Tom Nowak

380th Judicial District, Hon. Benjamin Smith
401st Judicial District, Hon. MorkRusch

416th Judicial Dlstria, Hon. Andrea Thompson

417th Judicial District, Hon. Cynthia Wheless

429th Judicial District, Hon. Jill Willis

468th Judicial District, Hon. Lindsey Wynne

469th Judiciol District, Hon. Piper McCraw
470th Judicial District. Hon. Emily A. Miskel

47lst Judicial District, Hon. Andrea Bouressa

DISTRICT JUDGES
IN AND FOR

COLLIN COUNTY. TEXAS

STANDING ORDER ON CHILDREN. PROPERTY & CONDUCT OF PARTIES

On their own motion, the district judges issue this standing order, which shall apply to suits

for dissolution of marriage and suits affecting the parent-child relationship, for the protection of

the parties and their children, and for the preservation of their property.

1. SUITS FOR DISSOLUTION OF MARRIAGE

While a suit for dissolution of marriage is pending, it is ORDERED that each party is

prohibited from;

intentionally communicating in person or in any other manner, including by telephone

or another electronic voice transmission, video chat, in writing, or electronic messaging,

with the other party by use of vulgar, profane, obscene, or indecent language or in a

coarse or offensive manner, with intent to annoy or alarm the other party;

Threatening the other party in person or in any other manner, including by telephone

or another electronic voice transmission, video chat, in writing, or electronic messaging,

to take unlawful action against any person, intending by this action to annoy or alarm

the other party;

Placing a telephone call, anonymously, at an unreasonable hour, in an offensive and

repetitious manner, or without a legitimate purpose of communication with the intent

to annoy or alarm the other party;

Intentionally, knowingly, or recklessly destroying, removing, concealing, encumbering,

transferring, or otherwise harming or reducing the value of the property of the parties

or either party with intent to obstruct the authority of the court to order a division of

the estate of the parties in a manner that the court deems just and right, having due

regard for the rights of each party and any children of the marriage;

Intentionally falsifying a writing or record, including an electronic record, relating to the

property of either party;

Intentionally misrepresenting or refusing to disclose to the other party or to the court,

on proper request, the existence, amount, or location of any tangible or intellectual

property of the parties or either party, including electronically stored or recorded
information;

intentionally or knowingly damaging or destroying the tangible or intellectual property

of the parties or either party, including electronically stored or recorded information;

Intentionally or knowingly tampering with the tangible or intellectual property of the

parties or either party, including electronically stored or recorded information, and

causing pecuniary loss or substantial inconvenience to the other party;

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

EXHIBIT
A



1.9 Unless specifically authorized by the Gouit:.

1.9.1 Selling, transferring, assigning; mortgaging„encUmbering, or in any other

manner alienating any of the property of the parties or either party, regardless

of whether the property is;

a) Personal property, real property, or intellectual property; or

b) Separate or community property;

1.9.2 Incurring any debt, other than legal expenses in connection with the suit for

dissolution of marriage;

1.9.3 Withdrawing money from any checking or savings account in a financial

institution for any purpose;

1.9.4 Spending any money In either party's possession or subject to either party's

control for any purpose;

1.9.5 Withdrawing .or borrowing money in any mariner for any purpose from a

retirement, profit sharing, pension, death/ or other employee benefit plan,

employee savings plan, individual retirement account, or Keogh account of

either party; or

1.9.6 Withdrawing or borrowing in any manner all or any part of the cash surrender

value of a life insurance policy on the life of .either party or a child of the parties;

1.10 Entering any safe deposit box in the name of or subject to the control of the parties or

either party, whether individually or jointly with others;

1.11 Changing or In any'rnanner altering the benefidafY-designation on any life insurance

policy on the life of elther party or a child of the parties;

1.12 Cancelling, altering, failing to renew or pay premiums bh, or In any manner affecting the

level of coverage that existed at the time the suit was filed of, any life, casualty,

automobile, or health insurance policy insuring the parties' property or persons,

including a child of the parties;

1.13 Opening or divertlng:mail or e-mail or any other electronic communication addressed

to the other party;

1.14 Signing or endorsing the other party's name on any negotiable instrument, check, or

draft, including a tax refund, insurance payment, and dividend, or attempting to

negotiate any negotiable instrument payable to the other party without the personal

signature of the other party;

1.15 Taking any-action to terminate or limit credit or charge credit cards in the name of the

other party;

1.16 Discontinuing or reducing the withholding for federal income taxes from either parly's

wages or salary;

1.17 Destroying, disposing of, or alterihg any financial records of the parties, Including a

canceled check, deposit slip, and other records from a financial institution, a record of

credit purchases or cash advances, a tax return, and a financial statement;
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1.18 Destroying, disposing of, or altering any e-mail, text message, video message, or chat

message or other electronic data or electronically stored information relevant to the

subject matter of the suit for dissolution of marriage, regardless of whether the

information is stored on a hard drive, in a removable storage device, in cloud storage,

or in another electronic storage.medium;

1.19 Modifying, changing, or altering the native format or metadata of any electronic data

or electronically stored information relevant to the subject matter of the suit for

dissolution of marriage, regardless of whether the information is stored on a hard drive,

in a removable storage device, in doud storage, or in another electronic storage

medium:

1.20 Deleting any data or content from any social network profile used or created by either

party or a child of the parties;

1.21 Using any password or personal identification number to gain access to the other party's

e-mail account, bank account, social media account, or any other electronic account;

1.22 Terminating or in any manner affecting the service ofw/ater, electricity, gas, telephone,

cable television, or any other contractual, service,, including security, pest control,

landscaping, or yard'maintenance at the residence of either party, or in any manner

attempting to withdraw any deposit paid in connection with any of those services;

1.23 Excluding the other party from the use and enjoyment of a specifically identified

residence of the other-party; or

1.24 Entering, operating, or exercising control over a motor vehicle in the possession of the

other party.

2. SPECIFIC ALrrHORI2ATIQNS

This standing order does not:

2.1 Exclude a party from occupying the part/s residence;

2.2 Prohibit a party from spending funds for reasonable and necessary living expenses;

2.3 Prohibit a party from engaging In acts reasonable and necessary to conduct that party's

usual business and occupation;

3. SUITS AFFECTING THE PARENT-CHILD RELATIONSHIP

While a suit affecting the parent-child relationship is pending, it Is ORDERED that each party

is prohibited from:

3.1 During the pendency of an original suit, removing a child from the State of Texas for the

purpose of changing the child's residence, acting directly or .In concert with others,

without the written agreement of the parties or an order from.the presiding judge;

3.2 During the pendency of an original suit, disrupting or withdrawing a child from the

school or day-care facility where the child is presently enrolled, without the written

agreement of the parties or an order from the presiding judge;

3.3 During the pendency of an original suit, changing a child's current place of abode.
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without the written agreement of the parties.or an order from the presiding judge;

3.4 Hiding or secreting a child from the other parent; or

3.5 Disturbing the peace of a child

4, MANDATORY EXCHANGE OF IMFORMATION

Within 30 days of a parent's appearance in a suit affectirigthe parent-child relationship, and

before any hearing on temporary orders, each parent shall produce the following:

4.1 Information sufficient to accurately identify that parent's net resources and ability to

pay child support;

4.2 Copies of income tax returns for the past two years, a financial statement, and current

pay stubs;

4.3 Regarding each child's health insurance: the name ofthe carrier, the policy number, a

copy ofthe policy and-schedule of benefits; a health insurance membership card, and

proof ofthe cost of the child's portion ofthe premiums; and

4.4 Regarding each child's dental insurance; the name ofthe carrier, the policy number, a

copy of the policy and,schedule of benefits, a dental insurance membership card, and

proof of the cost of the child's portion of the premiums.

5. SERVICE & APPLICATION OF THIS ORDER

Each party must attach a copy of this order to the party's live pleading. This order is

effective upon the filing of an original petition and shall rernain in full force and effect as a

temporary restraining order for fourteen days after the date ofthe filing ofthe original petition.

If no party contests this order by presenting evidence at a hearing on or before fourteen days

after the date of the filing of the original petition, this order shall continue in full force and

effect as a temporary injunction until further order of this court. This entire order will terminate

and will no longer be effective when the court signs a final, order or the case is dismissed.

6. EFFECT OF OTHER COURT ORpERS

If any part of this order conflicts with any part of a protective order, the protective order

shall prevail. Any portion of this order not changed by a subsequent order remains in full force

and effect until the court signs a final order.

7. MEDIATION

The parties are encouraged to settle their dispu tes amicably without court intervention. The

parties are encouraged to use alternative dispute resolution methods, such as mediation, to

resolve the conflicts that may arise in this lawsuit.

SIGNED ON THE 3^^ DAY OF OCTOBER, 2019.

Page 4 of 5Standing Order on ChUdren^ Property, & Cor^duct of Parties



HON. A(^ELA TUCKER
199^^ JUD^^CIAL DISTRICT COURT

EDGEWORTH

219^ JUDICIAL DlSTRia COURT

I
HON. JOHN ROACH, JR.

296^"^ JUDICIAL DISTRICT COURT

HON. TOM NOWAK

366^^ JUDICIAL DISTRICT COURT
■0

C-.
vk

HON. BENJAMIN SMITH
380^” JUDICIAL DISTRICT COURT

HON. MA
401^'^ JUDICIAL [District court

/! i

t ̂)A
HON. CYNTHIA WHELESS
417^"^ JUDICIAL DISTRICT COURT

HON. ANDREA THOMPSON \
416^^ JUDICIAL DISTRICT COURT

0: I

'{M£y1
HOf^XLL WILLIS
429^ JUDICIAL DISTRICT COURT

TiON. LINDSEY WYIJINE 0
468^” JUDICIAL DISTRia COURT

AdJil9a
HON, PiPER MCCRAW
469^” JUDICIAL DISTRICT COURT

HON. EMILY A J&<^KEL
470^^ JUDICIAL DIOTRICT COURT

HON. ANDREA BOURESSA
471^^ JUDICIAL DISTRICT COURT
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NO. 416-50435-2021

IN THE MATTER OF
THE MARRIAGE OF

IN THE DISTRICT COURT§
§
§

SALMA MARIAM AYAD §
416™ JUDICIAL DISTRICTAND §

AYAD HASHIM LATIF §
§

AND IN THE INTEREST OF

A  A  A , A CHILD
§

COLLIN COUNTY, TEXAS§

MOTION TO ENFORCE ISLAMIC PRENUPTIAL AGREEMENT
AND REFER CASE TO MUSLIM COURT OR FIOH PANEL

NOW COMES AYAD HASHIM LATIF, Respondent, and files this his Motion to Enforce

Islamic Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel. In support thereof.

AYAD HASHIM LATIF respectfully shows the Court as follows:

I.

Preliminary Statement

On or about December 26,2008, SALMA MARIAM AYAD and AYAD HASHIM LATIF

entered into an Islamic Pre-Nuptial Agreement. The Islamic Pre-Nuptial Agreement satisfies the

requirements of a premarital agreement under Texas law in that the agreement is in writing and is

signed by both parties. Tex. Fam. Code Ann. § 4.002. A true and correct copy of the parties’

Premarital Agreement is attached hereto as “Exhibit A,” and is incorporated as if set forth fully

herein. The Islamic Pre-Nuptial Agreement was an agreement made between prospective spouses

made in contemplation of marriage and to be effective on marriage. Tex. Fam. Code Ann. § 4.001;

Ahmed v. Ahmed, 261 S.W.3d 190,194 (Tex. App.—^Houston [14th Dist.] 2008, no pet.).

In pertinent part, the parties’ Premarital Agreement provides that -

“Any conflict which may arise between the husband and the wife will be
resolved according to the Qur'an, Sunnah, and Islamic Law in a Muslim court, or
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in it’s absence by a Fiqh Panel, which will consist of three Faqaihs (Muslim jurists

and scholars), two of whom are to be appointed by the spouses (one for each

spouse). The third Fiqh is to be appointed by the other two Faqihs and is to head

the Panel. The appointees will not represent the parties in conflict, but rather, serve

as impartial arbitrators andjudges, guided by Islamic Law and it's principles.

It is understood by both parties that the majority decision of the Fiqh Panel will be

binding and final.

In the case where a conflict is to be solved by a court of law in the United

States or abroad, the court will solely apply Qur'anic injunctions, the Sunnah of the

Prophet (peace and blessings be upon him) and Islamic Law (Fiqh). The law of the

land will not be applied in these conflicts, except in cases where public order,

safety, and/or health justly demand so. If, however, a Muslim court or a substituting
institution is available, the case will be addressed to this court or institution. ”

See Exhibit A, pp. 1-2.

On March 4, 2021, AYAD HASHIM LATIF, through his counsel or record, requested that

SALMA MARIAM AYAD submit all issues in connection with the dissolution of the parties’

marriage to the Muslim Court or a Fiqh Panel pursuant to the terms of the parties’ Islamic Pre-

Nuptial Agreement. To date. SALMA MARIAM AYAD has refused to submit the dispute to the

Muslim Court or a Fiqh Panel, and she has instead sought court intervention in this case.

II.

Arguments and Authorities

Arbitration Clauses in Premarital Agreements are EnforceableA.

Arbitration is a contractual proceeding by which the parties to a controversy voluntarily

select arbitrators or judges of their own choice, and by consent submit the controversy to such

tribunal for determination in substitution for the tribunals provided by the ordinary processes of

the law. Jacks. Anglin Co., Inc. v. Tipps, 842 S.W.3d 266, 268 (Tex. 1992). A written agreement

to arbitrate is valid and enforceable if the agreement is to arbitrate a controversy that exists at the

time of the agreement or arises between the parties after the date of the agreement. Tex. Civ. Prac.
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& Rem. Code Ann. § 171.001(a). Arbitration agreements are enforceable as contracts. Hawdi v.

Miitammara, No 01-18-00024-CV at *3 (Tex. App. -Houston [1st Dist.] 2009)(mem. op.) citing

Steer Wealth Mgmt., LLC. V. Denson, 537 S.W.3d 558, 566 (Tex. App. -Houston [1st Dist] 2017,

no pet.). A court shall order the parties to arbitrate on the application of a party showing an

agreement to arbitrate and the opposing party’s refusal to arbitrate. TEX. CiV. Prac. & Rem. CODE

Ann. § 171.021(a). If a party opposing the application to arbitrate denies the existence of the

agreement, the Court shall summarily determine that issue. Tex. Civ. Prac. & Rem. Code Ann. §

171.021 (b). The Court shall order the arbitration if it finds for the party that made the application.

Id.

Once a valid arbitration agreement is established, a strong presumption favoring arbitration

arises and doubts as to the scope of the agreement is resolved in favor of arbitration. Rachal v.

Reitz, 403 S.W.3d 840, 850 (Tex. 2013). Once the party establishes a claim within the arbitration

agreement, the court must compel arbitration and stay its own proceedings. Jabri v. Qaddiira, 108

S.W.2d 404, 410 (Tex. App. -Fort Worth 2003, no pet.).

On the written agreement of the parties, the court may refer both a suit for dissolution of

marriage and a suit affecting the parent-child relationship to arbitration. Tex. Fam. Code Ann. §§

6.601(a); 153.0071(a). The arbitration provisions of the Family Code are augmented by and

operate alongside the provisions of the Texas General Arbitration Act. In re M. W.M., 523 S.W.3d

203, 207 (Tex. App. -Dallas 2017, orig. proceeding).

The method of appointment of arbitrators is as specified in the arbitration agreement. Tex.

Civ. Prac. & Rem. Code Ann. § 171.041(a). If the parties agree on the qualifications for the

arbitrators in the arbitration agreement, then it is not the function of the court to change them or
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prescribe other qualifications. Mewbourne Oil Co. v. Blackburn, 793 S.W.2d 735, 737 (Tex.

App.—Amarillo 1990, orig, proceeding). Courts presume that the parties to an arbitration

agreement intend that arbitrators, not courts, decide disputes about the meaning and application of

particular procedural preconditions for the use of arbitration. G. T Leach Builders, LLC v. Sapphire

V.P., LP, 458 S.W.3d 502, 521 (Tex. 2015).

Prospective Spouses May Enter into Premarital AgreementsB.

In Texas, a man and a woman have wide latitude and freedom to enter into a premarital

agreement effecting and altering rights to property and support, which are otherwise set out in the

Family Code. See Tex. Fam. Code Ann. Ch. 4; Tex. Const, art. XVI, § 15. A premarital

agreement is an agreement between prospective spouses made in contemplation of marriage and

is effective on marriage. Tex. Fam. Code Ann. § 4.001(1). Premarital Agreements must be in

writing and signed by both parties. Tex. Fam. CODE Ann. § 4.002. Premarital agreements are

enforceable without consideration. Id. A premarital agreement is effective on marriage (Tex. Fam.

Code Ann. § 4.004), after which, it may be amended or revoked only by a written agreement

signed by the parties (Tex. Fam. Code Ann. § 4.005).

The parties to a premarital agreement may contract with respect to the choice of law

governing the construction of the agreement; and any other matter, including their personal rights

and obligations, not in violation of public policy or a statute imposing a criminal penalty. Tex.

Fam. Code Ann. § 4.003(a)(7)-(8); see also Tex. Const, art. XVI, § 15. The only statutory

restriction on the use of premarital agreements is that the agreement may not adversely affect the

right of a child to support. Tex. Fam. Code Ann.  § 4.003(b). This restriction was intended to

discourage obligors from fraudulently characterizing assets so as to diminish or extinguish the
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amount of the child support obligation, consistent with the constitutional mandate that premarital

agreements cannot be made for the purpose of committing fraud. In re Knott, 118 S.W.3d 899, 903

(Tex. App.—Texarkana 2003, no pet.).

III.

Argument

The Islamic Pre-Nuptial Agreement is in writing and was signed by both parties before the

parties were married. Therefore, the Islamic Pre-Nuptial Agreement is a valid and enforceable

premarital agreement under Texas Law. Parties to premarital agreements may include in those

agreements, the requirement to arbitrate or use some other form of alternative dispute resolution

to resolve disputes that arise under the terms of the agreement. Tex. Fam. CODE ANN. §

4.003(a)(7), (8). Arbitration agreements are enforceable as contracts, and the Court is required to

order the parties to arbitration upon the showing of an agreement to arbitrate and the refusal of the

opposing party to arbitrate. The Islamic Pre-Nuptial Agreement details the qualifications for the

Muslim Court and Fiqh Panel as well as how the neutral third parties are appointed. See Exhibit

A, pp. 1 -2. Texas law does not permit the Court to modify qualifications or method of appointing

the arbitrators if those terms are in the arbitration agreement. Mewbourne Oil Co. v. Blackburn,

793 S.W.2d 735, 737 (Tex. App.—Amarillo 1990, orig, proceeding).

Based on the foregoing, the Court should enforce the terms of the parties’ Islamic Pre-

Nuptial Agreement and refer the case to a Muslim Court or Fiqh Panel and stay all further actions

in this case pending resolution by the Muslim Court or Fiqh Panel.

IV.

Prayer

AYAD HASHIM LATIF prays that this Court GRANT this Motion in all things and
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enforce the terms of the parties’ Premarital Agreement. AYAD HASHIM LATIF further prays

that this Court refer the case to a Muslim Court or Fiqh Panel for resolution. AYAD HASHIM

LATIF further prays that this Court stay all further actions in this case pending resolution by the

Muslim Court or Fiqh Panel.

AYAD HASHIM LATIF prays for general relief.

Respectfully submitted,

Orsinger, Nelson, Downing & Anderson, L.L.P.
2600 Network Blvd., Suite 200
Frisco, Texas 75034

Tel: (214) 273-2400
Fax: (214) 273-2470

dfiy;.
Jfffrby O. ̂Voderson
" State Bar No. 00790232
ieff@ondafamilvlaw.com
Melissa R. Cowle
State Bar No. 24101652
melissa@ondafamilvlaw.com

<>●

Attorney for AYAD HASHIM LATIF

Certificate of Service

I certify that a true copy of the above and foregoing was served on SALMA MARIAM

AYAD by and through her attorney of record, Elisse V. Woelfel, Law Office of Elisse V.

WOELFEL, P.L.L.C., 1400 Preston Road, Suite 400, Plano, Texas 75093 in accordance with the
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In the name of Allah, the Beneficent, the Merciful

Teh (972)231-5698
Fax: (972) 231-6707

840 Abrams Road
Richardson, Texas 75081

P.O. Box 833010
Richardson, TX 75083

WWW.iant.com

www.lQa.ianl.CQm

Islamic Pre-Nuptial Agreement

No.IDate

To Whom It May Concern

We the undersigned, agree of our own free will, in the presence of witnesses, to follow Islam in its

totality and we make vows of commitment to apply Islam in its entirety in all aspects of our personal and
family lives by agreeing to the following:

With our belief that Islam is the only acceptable way of living, which is binding on us in all

spheres of life, we hereby agree upon and affirm that Islam will be the only basis of our relationship,
which includes:

Validity, voidability, and dissolution of our marriage contract and all procedural and

jurisdictional issues.
The rights, duties, liabilities and responsibilities of both husband and wife.
The husband will never unilaterally divorce his wife either verbally or in written form.
The husband will not have the right to marry a second wife without getting the written

consent of the first living wife.
Neither of us will engage in extra-marital relationships.
Parent - child relations in all aspects including custody, conservatorship possession, support

a)

b)
c)
d)

e)
f)

and adoption.
Raising the children as Muslims and nurturing them in a healthy Islamic atmosphere.
Property rights and liabilities.
Inheritance of the estates and assets.

The dowry (Mahr/Sadaq) to be given from the husband to the wife will be in the amount of
to be5  ̂’2

g)
h)
i)
j)

. A . with ^2 /- to be paid in advance and

paid at a later date as agreed^pon. The other conditions and stipulations being:
.V / L

/Vd’A/Z-

In all cases and matters, whether mentioned explicitly in this document or otherwise, the Qur’an,

Suiinah of the Prophet Muhammad (peace and blessings be upon him), and Islamic Law (Fiqh) will be

applied.

Any conflict which may arise between the husband and the wife will be resolved according to the

Qur’an, Sunnah, and Islamic Law in a Muslim court, or in it’s absence by a Fiqh Panel, which will consist
of tluee Faqaihs (Muslim jurists and scholars), two of whom are to be appointed by the spouses (one for
each spouse). The third Fiqh is to be appointed by the other two Faqihs and is to head the Panel. The

1

EXHIBIT

A



appointees will not represent the parties in conflict, but rather, serv'e as impartial arbitrators and judges,

guided by Islamic Law and it’s principles.

It is understood by both parties that the majority decision of the Fiqh Panel will be binding and final.

In the case where a conflict is to be solved by a court of law in the United States or abroad, the

court will solely apply Qur’anic injunctions, the Sunnah of the Prophet (peace and blessings be upon him)

and Islamic Law (Fiqh). The law of the land will not be applied in these conflicts, except in cases where

public order, safety, and/or health justly demand so. If, however, a Muslim court or a substituting
institution is available, the case will be addressed to this court or institution.

Bride's full name

Social Securit>’ # 

Groom’s full name

Social Security n

AddressAddress

- SignatureSignature <SL t

/ 0
Witness’s full nameWimess’s full To.mtj/'AA//

Social Security # Social Security

AddressAddress

SignatureSignature

Social Security "Wali’s full name / S A/ Q

Address

Signanjre ●r'yA.t /

lU- cW <V
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
SALMA MARIAM AYAD §  
AND § 416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §  
 §  
AND IN THE INTEREST OF §  
A  A  A  A 
CHILD 

§ COLLIN COUNTY, TEXAS 

 
 
RESPONSE TO MOTION TO ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND 

TO REFER CASE TO MUSLIM COURT OR FIQH PANEL 
 
 COMES NOW PETITIONER AND COUNTER-RESPONDENT SALMA MARIAM 

AYAD, who files this response to Respondent/Counter-Petitioner Ayad Hashim Latif’s Motion to 

Enforce Islamic Prenuptial Agreement and to Refer Case to Muslim Court or Fiqh Panel. In support 

thereof, Salma Mariam Ayad (Petitioner/Counter-Respondent) would respectfully show unto the 

Court as follows: 

 
I. Issues Presented 
 
 This response presents four-responsive issues: 
 

First Issue: Whether the contract is sufficiently definite to be enforced. There are 
nearly two billion people who follow some version of the Islamic faith. These 
followers range from secular Muslims to ISIS or the Taliban. Each of these Islamic 
faiths has its own “Islamic law.” By referring only to “Islamic law” is the “Islamic 
Pre-Nuptial Agreement” too indefinite to be enforced?  
 
Second Issue: Whether Husband breached the “Islamic Pre-Nuptial Agreement.” 
Husband and Wife signed the “Islamic Pre-Nuptial Agreement” more than twelve 
years ago. Since that time Husband has had countless conflicts with Wife. The 
“Islamic Pre-Nuptial Agreement” calls for “[a]ny conflict which may arise between 
the husband and wife” to be resolved in a Muslim court. Yet Husband has never 
before taken any of the hundreds of conflicts he has had with Wife to a Muslim 
court and Husband has sought affirmative relief in this Court. Did Husband breach 
the contract and excuse Wife from performing?  

Filed: 3/17/2021 6:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 51581280



Response to Motion to Enforce Islamic Prenuptial Agreement Page 2 of 21 
 

 
Third Issue: Whether the “Islamic Pre-Nuptial Agreement” is void under section 
4.003(a)(8) of the Family Code, which  prohibits a premarital agreement from 
contracting to an illegal act or an act that violates public policy. The “Islamic Pre-
Nuptial Agreement” expressly permits Bigamy (a felony), fails to honor Texas’ 
strong public policy in favor of freedom of religion, and does not honor the even 
stronger public policy that in Suits Affecting the Parent-Child Relationship 
(SAPCR) “the best interest of the child shall always be the primary consideration 
of the Court in determining the issues of conservatorship and possession of and 
access to the child.” Texas Family Code § 153.002. Is the contract void? 
 
Fourth Issue: Whether a contract is unconscionable. Many Islamic faiths favor the 
testimony of men over women. Husband has expressed his intent to return to 
Pakistan. If this case is heard in an Islamic court, then Husband will likely be able 
to take the son to Pakistan where Wife would have little or no contact with her 
child. Is this unconscionable? 

 
II. Definitions 
 
 The “Islamic Pre-Nuptial Agreement” contains a number of unfamiliar words. Counsel for 

Wife understands these words as follows: 

• Mahr/Sadaq: dowry 
 

• Sunnah or Sunna: “the body of Islamic law and practice based on Muhammad’s words and 
deeds.”  Sunna, MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY, (11th ed. 2020). 

 
• Fiqh: “In the centuries since the founding of Islam, Islamic religious-legal scholars 

qualified to interpret the scriptural sources have produced opinions known as ‘fiqh.’ A 
complete understanding of the Shari’a in Saudi Arabia today also requires reference to any 
relevant fiqh for guidance. There are four schools of Shari’a law, each of which interprets 
Islamic doctrine somewhat differently. The predominant school followed in the courts of 
Saudi Arabia is known as the ‘Hanbali’ school.” Nat’l Group for Communications & 
Computers, Ltd. v. Lucent Techs. Intern., Inc., 331 F. Supp. 2d 290, 295 (D.N.J. 2004) 
(internal citations removed). And, 

 
• Fiqh Panel: a panel of Islamic jurists. 

 
III.  Request for Judicial Notice 
 
 Wife asks this Court to take judicial notice of its file in this case and of the contents of that 

file. Tex. R. Evid. 201. 
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IV. Section 4.006 of the Family Code 

 Section 4.006 of the Family Code provides: 

(a) A premarital agreement is not enforceable if the party against whom 
enforcement is requested proves that: 
 

(1) the party did not sign the agreement voluntarily; or 
 
(2) the agreement was unconscionable when it was signed and, before 
signing the agreement, that party: 
 

(A) was not provided a fair and reasonable disclosure of the property 
or financial obligations of the other party; 
 
(B) did not voluntarily and expressly waive, in writing, any right to 
disclosure of the property or financial obligations of the other party 
beyond the disclosure provided; and 
 
(C) did not have, or reasonably could not have had, adequate 
knowledge of the property or financial obligations of the other party. 
 

(b) An issue of unconscionability of a premarital agreement shall be decided by the 
court as a matter of law. 
 
(c) The remedies and defenses in this section are the exclusive remedies or 
defenses, including common law remedies or defenses. 
 

Tex. Fam. Code § 4.006. 

 The arguments presented in this response concern the validity of the underlying contract 

not the enforceability under section 4.006. While section 4.006 governs the enforceability of a 

premarital agreement, section 4.006 does not resolve whether the premarital agreement is a valid 

contract. For example, section 4.003 governs the content of a premarital agreement. Tex. Fam. 

Code § 4.003. And any agreement that violates section 4.003—such as an agreement that contains 

an illegal act or an act against public policy—would be unenforceable or void without 
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consideration for section 4.006. Further, Texas courts recognize that section 4.006 does not apply 

to the determination of whether a contract existed and rather the validity of a premarital agreement 

is determined by ordinary contract law.  See, e.g., Dockery v. Dockery, 12-11-00160-CV, 2012 

WL 3132159, at *2 (Tex. App.—Tyler July 31, 2012, no pet.) (“[g]enerally, in Texas, courts 

interpret premarital agreements like other written contracts. Williams v. Williams, 246 S.W.3d 207, 

210 (Tex.App.—Houston [14th Dist.] 2007, no pet.) (citing Beck v. Beck, 814 S.W.2d 745, 748–

49 (Tex.1991)).  “Breach of agreement,” or contract, means the failure, without legal excuse, to 

perform any promise that forms the whole or part of an agreement. Bernal v. Garrison, 818 S.W.2d 

79, 83 (Tex.App.-Corpus Christi 1991, pet. denied). It is a fundamental principle of contract law 

that when one party to a contract commits a material breach, the other party's performance is 

excused. Prodigy Commc'ns v. Agric. Excess, 288 S.W.3d 374, 378 (Tex.2009).”).  

V. Background 
 

Nearly a quarter of the world’s population identifies—in some manner—as a follower of 

an Islamic faith. Many of these followers are noble and honorable men and women of the world. 

But the nearly two billion Muslims have a wide spectrum of views on what constitutes “Islamic 

law” and how Islam should be practiced. Some of these nearly two billion followers are part of 

what is sometimes called “secular Islam” (much of modern Turkey) and others are part of highly 

conservative or even extremist Islam (Saudi Arabia and even groups like ISIS or the Taliban). 

These widely differing (and often antagonistic) groups—predictably—have strong disagreements 

on what constitutes “Islamic law.” 

Wife filed for divorce on January 25, 2021. On February 5, 2021, Husband filed an original 

answer and counter petition and sought affirmative relief from this Court. And on March 4, 2021, 

Husband filed the motion to refer this case to an Islamic court. 
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VI. Law 

 It is the public policy of the state of Texas to enforce premarital agreements when they are 

properly constructed. Beck v. Beck, 814 S.W.2d 745, 749 (Tex. 1991); Fraccionadora y 

Urbanizadora de Juarez, S.A. de C.V. v. Delgado, 08-16-00046-CV, 2020 WL 6196059, at *6 

(Tex. App.—El Paso Oct. 22, 2020, no pet.). Such agreements are presumptively enforceable. 

Grossman v. Grossman, 799 S.W.2d 511, 513 (Tex.App.–Corpus Christi 1990, no writ). A party 

opposing enforcement of the agreement bears the burden to rebut the presumption of validity and 

establish the premarital agreement is not enforceable. Marsh v. Marsh, 949 S.W.2d 734, 739 

(Tex.App.–Houston [14th Dist.] 1997, no pet.). 

 Generally, in Texas, courts interpret premarital agreements like other written contracts. 

See, Tex. Fam. Code § 4.0003(a) (“the parties to a premarital agreement may contract with respect 

to…”) (emphasis added); Beck, 814 S.W.2d at 748–49; Osorno v. Osorno, 76 S.W.3d 509, 510–

11 (Tex.App.—Houston [14th Dist.] 2002, no pet.); Williams v. Williams, 246 S.W.3d 207, 210–

11 (Tex.App.—Houston [14th Dist.] 2007, no pet.). In interpreting a written contract, the primary 

concern of the Court is to ascertain the true intentions of the parties, as expressed in the instrument. 

Lenape Res. Corp. v. Tenn. Gas Pipeline Co., 925 S.W.2d 565, 574 (Tex.1996). The Texas 

Supreme Court has admonished courts to examine and consider the entire writing in order to 

accomplish this objective. Coker v. Coker, 650 S.W.2d 391, 393 (Tex.1983). This is so that the 

Court can “harmonize and give effect to all the provisions of the contract, so that none will be 

rendered meaningless.” Id. No single provision, considered alone, is to be given controlling effect; 

instead, all contractual provisions must be considered with reference to the whole instrument. Id. 

All language should be given its plain grammatical meaning unless doing so would defeat the 

parties’ intent. DeWitt County Elec. Coop., Inc. v. Parks, 1 S.W.3d 96, 101 (Tex.1999). 
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One important distinction exists between the construction of premarital agreements and 

normal contracts. Premarital property agreements are construed narrowly in favor of the 

community estate. Fischer–Stoker v. Stoker, 174 S.W.3d 272, 278–79 (Tex.App.–Houston [1st 

Dist.] 2005, pet. denied); McClary v. Thompson, 65 S.W.3d 829, 837 (Tex.App.-Fort Worth 2002, 

pet. denied). 

 “The interpretation of an unambiguous contract is a question of law for the court.” In re 

Marriage of I.C. & Q.C., 551 S.W.3d 119, 122 (Tex. 2018). 

  Unlike a trial court’s obligation to resolve any ambiguity necessary to enforce a contract, 

indefiniteness in a contract makes the contract unenforceable. See Gen. Metal Fabricating Corp. 

v. Stergiou, 438 S.W.3d 737, 744 (Tex.App.–Houston [1st. Dist.] 2014, no pet.); see also Wilson 

v. Wagner, 211 S.W.2d 241, 243 (Tex. Civ. App.–San Antonio 1948, writ ref’d n.r.e.) 

(“[P]rovisions [that] are too indefinite and uncertain to reflect a meeting of the minds of the parties, 

[cannot] constitute an enforceable contract.”). An indefinite contract results when a material or 

essential term, a term a party “would reasonably regard as [a] vitally important element[ ] of their 

bargain,” is missing at the time the contract was formed. Padilla v. LaFrance, 907 S.W.2d 454, 

460 (Tex.1995); accord Potcinske v. McDonald Prop. Invs., Ltd., 245 S.W.3d 526, 531 (Tex.App.–

Houston [1st Dist.] 2007, no pet.); see also Stergiou, 438 S.W.3d at 744; America’s Favorite 

Chicken Co. v. Samaras, 929 S.W.2d 617, 622 (Tex.App.–San Antonio 1996, pet. denied) (holding 

contract unenforceable because it failed to contain all material and essential terms). The material 

or essential terms “must be sufficiently certain to define the rights of the parties.” See New York 

Life Ins. Co. v. Miller, 114 S.W.3d 114, 123 (Tex.App.–Austin 2003, no pet.). A contract’s material 

or essential terms are determined on a case-by-case basis. McCalla v. Baker’s Campground, Inc., 
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416 S.W.3d 416, 418 (Tex.2013) (citing T.O. Stanley Boot Co. v. Bank of El Paso, 847 S.W.2d 

218, 221 (Tex.1992)). 

When construing a contract, a court “should be reluctant to hold a contract unenforceable 

for uncertainty.” Guzman v. Acuna, 653 S.W.2d 315, 319 (Tex.App.–San Antonio 1983, pet. 

dism’d); accord Estate of Eberling v. Fair, 546 S.W.2d 329, 334 (Tex. Civ. App.–Dallas 1976, 

writ ref’d n.r.e.). Instead, it should construe the contract “in such a manner as to render 

performance possible rather than impossible.” Guzman, 653 S.W.2d at 319. The Court does not, 

however, possess “authority to interpolate essential elements in order to uphold the contract.” Id. 

(citing Dahlberg v. Holden, 150 Tex. 179, 238 S.W.2d 699, 701 (1951)). 

VII. Facts 

 When Wife was 22-years old and not yet graduated from college, she and Husband signed 

the “Islamic Pre-Nuptial Agreement.” The “agreement” states that: 

[i]n all cases and matters, whether mentioned explicitly in this document or 
otherwise, the Qur’an, Sunnah of the Prophet Muhammad (peace and blessings be 
upon him), and Islamic Law (Fiqh) will be applied. 
 
Any conflict which may arise between the husband and wife will be resolved 
according to the Qur’an, Sunnah, and Islamic Law in a Muslim court, or in it’s [sic.] 
absence by a Fiqh Panel, which will consist of three Faqaihs (Muslim jurists and 
scholars), two of whom are to be appointed by the spouses (one for each spouse). 
The third Fiqh is to be appointed by the other two Fiqhs and is to head the Panel. 
The appointees will not represent the parties in conflict, but rather, serve as 
impartial arbitrators and judges guided by Islamic Law and it’s [sic.] principles. 
 
It is understood by both parties that the majority decision of the Fiqh Panel will be  
binding and final. 
 
In the case where a conflict is to be solved by a court of law in the United States or 
abroad, the court will solely apply Qur’anic injunctions, the Sunnah of the Prophet 
(peace and blessings be upon him) and Islamic Law (Fiqh). The law of the land will 
not be applied in these conflicts, except in cases where public order, safety, and/or 
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health demand so. If, however, a Muslim court or a substituting institution is 
available, the case will be addressed to this court or institution. 
 

VIII. Application of Law to Fact 

 A. The Premarital Agreement is Indefinite and thus Unenforceable  

 Islam, like its fellow Abrahamic religions Christianity and Judaism, is not a unified 

monolithic religion. See Blair-Bey v. Nix, 963 F.2d 162, 164 (8th Cir. 1992) (“Although the 

prisoners characterize the MST sect as an orthodox Islamic sect,. . . the prisoners contend the MST 

sect is sufficiently different from other Islamic faiths to warrant their own MST advisor.. . . 

Although the district court found the MST’s tenets differ from other Islamic faiths—and noted the 

current Islamic advisor does not believe or follow all the MST’s practices—the district court did 

not find the advisor deficient in his understanding of the MST’s tenets, incapable of ministering to 

the MST inmates, or unwilling to do so because of his personal skepticism about the MST sect. It 

is apparent to us the district court’s sparse findings about the advisor do not support the court’s 

conclusion that the advisor’s efforts may “undermine [the prisoner’s] efforts to practice their 

religion with the same freedoms that other derivative faiths of other major religious groups at [the 

penitentiary] enjoy.” Indeed, the record shows the current advisor is an authority on the Islamic 

religion; he is qualified by education and experience to serve all the Islamic inmates at the 

penitentiary; and he understands the nuances of the MST sect. Moreover, the advisor testified he 

has ministered to MST inmates in the past and has never encountered a problem or received a 

complaint.”); Marshall v. Corbett, 3:13-CV-02961, 2019 WL 4741761, at *14 (M.D. Pa. Aug. 8, 

2019), report and recommendation adopted, 3:13CV2961, 2019 WL 4736224 (M.D. Pa. Sept. 27, 

2019) (describing tension between “the Nation of Islam theology differs from that of other Islamic 

faiths. Adherents of other Islamic faiths are ‘very antagonistic and hostile’ toward members of the 

Nation of Islam sect.”); Maye v. Klee, 915 F.3d 1076, 1085 (6th Cir. 2019) (discussing different 
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faiths of Islam); Pugh v. Goord, 345 F.3d 121, 122 (2d Cir. 2003) (Sunni adherents objecting to 

being forced to pray with Shias); Salahuddin v. Goord, 467 F.3d 263, 269 (2d Cir. 2006) (Sunni 

adherents objecting to being forced to pray with Shias); Abdullah v. Wis. Dep’t of Corr., No. 04-

C-1181, 2005 WL 2885802, at *3-4 (E.D. Wis. Nov. 2, 2005) (Sunni adherents objecting to being 

forced to pray with members of the Nation of Islam); Orafan v. Goord, 411 F. Supp. 2d 153, 156 

(N.D.N.Y. 2006), vacated and remanded, 249 Fed. Appx. 217 (2d Cir. 2007) (Shia adherents suing 

to obtain separate worship services at prison facilities, vacated and remanded due to unresolved 

issues of material fact). 

 Islam has two main faiths (or firqas), the Sunni and the Shia, whose differences go back 

nearly seven centuries. See Joshua E. Thomas, Improving Education Through Devotion: A 

Religious Solution to Eastern Turkey’s Gender Gap, 24 WM. & MARY J. WOMEN & L. 665, 678–

79 (2018) (“Unlike Sunni Muslims, the Shia believe that the Prophet’s nephew, Ali, was his chosen 

successor and the first legitimate Caliph.”). Further these principal faiths are internally disparate.  

 Unsurprisingly, the different Islamic faiths have distinct legal traditions. See Arif A. Jamal, 

Authority and Plurality in Muslim Legal Traditions: The Case of Ismaili Law, 67 AM. J. COMP. L. 

491, 491–92 (2019) (“Thoughtful commentators on Islamic law often point out that, historically 

as well as in the contemporary period, Islamic law exhibits great interpretational diversity. Indeed, 

Wael Hallaq, a leading Islamic law scholar, particularly of the history of the tradition, has 

characterized Islamic law as expressing “ubiquitous plurality.” Typically, this plurality is 

evidenced by a wide range of opinions, or articulations of a rule, in the face of a question or an 

issue, whether pertaining to ritual law or ‘secular’ matters (commercial law, for example). At the 

level of sources, accounts of Islamic law have often emphasized reliance on a set of major sources 

or roots of law alongside other, lesser sources. Scholarly works, however, have acknowledged that 
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matters are more complex, and that different Muslim traditions may employ a different range of 

sources. Nonetheless, source plurality, and in particular the way this source plurality is expressed 

in minority traditions, is underexplored in the literature.”). 

 The law that governs these various groups disputes even fundamental issues such as 

whether slavery is permissible. Bernard K. Freamon, ISIS, Boko Haram, and the Human Right to 

Freedom from Slavery Under Islamic Law, 39 FORDHAM INT’L L.J. 245, 246–47 (2015) (“The firm 

existence of a human right to freedom from slavery is now acknowledged by the worldwide 

community of jurists, by all major international nongovernmental organizations dealing with the 

recognition and enforcement of human rights, by the United Nations and regional 

intergovernmental organizations, and by all the world’s national and municipal jurisdictions. These 

facts give rise to what was thought to be an irrefutable argument that the right to be free from 

slavery, like the right to be free from genocide, torture, racial discrimination and piracy, is a 

jurisprudential universal, with no competent legal system or government able to deny its existence 

or permit derogation from its tenets. To the great surprise and grim consternation of many 

contemporary scholars, observers and commentators, particularly those who seek a place for the 

Sharī’ah among the world’s legal systems, this argument is being tested by the ideologies, policies, 

and actions of Muslim insurgencies in Iraq and Syria and in Nigeria, each claiming that the 

enslavement of nonbelieving combatants and war captives and slave trading in such persons is 

permitted under Islamic law.. . . The most coherent of the claims asserting a contemporary Muslim 

right to enslave are those put forward by an organization emerging from the dismantling of Al 

Qaeda in Iraq and known as ad-Dawlah al-Islāmiya fi’l-’Irāq wa -sh-Shām (‘the Islamic State of 

Iraq and Syria (or the Levant)’—’ISIS’ or ISIL’ in English or ‘DAESH’ in Arabic). In 2014, 

DAESH declared itself to simply be the ‘Islamic State’ and, in a startling and rapid series of 
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military advances, took large swaths of territory in Iraq and Syria. On June 29, 2014, the group 

proclaimed a worldwide caliphate and its leader, Abu Bakr al-Baghdadi, declared himself to be 

the Caliph, an official who, by some interpretations of classical Islamic political theory and law, 

must be obeyed by all Muslims”). (Emphasis added). 

 Perhaps the most familiar disagreement among the Islamic faiths concerns the rights of 

women. Anna Friedhoff, Bras and Ballots: Comparing Women’s Political Participation in 

Pakistan and Saudi Arabia, 15 OR. REV. INT’L L. 271, 284 (2013). (“Some Islamic faiths prohibit 

women from driving. Religious scholars suggest that the dangers associated with women drivers 

are ‘incompatible with Islamic values about protecting women.’”). And the spectrum of Islamic 

faiths has a wide range of laws that govern whether a woman may show her face or hair in public. 

In many Islamic faiths, “Islamic law” requires women to wear a Hijabi (a head scarf that covers 

her hair but not her face) while in other Islamic faiths “Islamic law” requires women to wear a 

Burqa which shields a woman’s entire head and face from public view. E.E.O.C. v. Abercrombie 

& Fitch Stores, Inc., 731 F.3d 1106, 1112 (10th Cir. 2013), rev’d and remanded, 575 U.S. 768, 

135 S. Ct. 2028, 192 L. Ed. 2d 35 (2015) (“The Quran. . . counsels women to protect their modesty, 

and some religious scholars ‘believe that the Quran does require an hijab’ to be worn by Muslim 

women, ‘but there are many who disagree with that interpretation,’”). 

 The divisions in what constitutes “Islamic law” should not be surprising because such 

divisions are present in the other Abrahamic religions. In Catholicism the Eucharist is believed, 

through the miracle of Transubstantiation, to convert the bread and wine into the actual blood and 

flesh of Jesus Christ. In most Protestant faiths communion is symbolic. Similar distinctions can be 

seen in Judaic faiths. But these divisions within Christianity (especially when we recall the Great 

Schism of 1054 that created the Eastern Orthodox churches) extend to the secular and concern 
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issues such as divorce, marriage (rule govern marriage within the same faith, choice of marriage 

partner, etc.), raising of children (especially education), primogeniture, etc. 

 Thus it is unsurprising that there is no unified “Islamic law” and instead what constitutes 

“Islamic law,” depends almost entirely on which faith tradition within Islam is defining “Islamic 

law.” 

The “Islamic Pre-Nuptial Agreement” is deficient because it does not explain which 

version of “Islamic law” will govern the resolution of conflict between Husband and Wife. The 

version might be one that would appeal to Boko Haram, ISIS, the Taliban or to conservatives in 

Saudi Arabia or Iran, or it might be a version that would appeal to secular Muslims in Istanbul. 

While even references to Boko Haram, ISIS, the Taliban are incendiary, they serve as a familiar 

tool to establish one end of a very wide spectrum of what can be considered “Islamic law.” And 

because the spectrum is so broad, it was necessary for the “Islamic Pre-Nuptial Agreement” to 

specify which version of “Islamic law” would govern a hearing under the agreement. 

The failure to define which version of “Islamic law” will govern under the “Islamic Pre-

Nuptial Agreement” renders the document too indefinite to be enforceable or valid See Stergiou, 

438 S.W.3d at 744; Wilson, 211 S.W.2d at 243. The failure to define which version of the many, 

many versions of “Islamic law” is a material or essential term because any party to this agreement 

should regard this component to be a vitally important element of their bargain and it was missing 

at the time the document was created. Padilla, 907 S.W.2d at 460; Potcinske, 245 S.W.3d at 531; 

Stergiou, 438 S.W.3d at 744; Samaras, 929 S.W.2d at 622. Here the material or essential term of 

which version of “Islamic law” will govern is not sufficiently certain to define the rights of the 

parties. See Miller, 114 S.W.3d at 123. 
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 Because the specific version of “Islamic law” that will govern resolutions between the 

parties is an “essential or material element” of the contract but is missing the contract is too 

indefinite and is unenforceable. 

 B. Husband Breached the Contract and Wife is Excused from Further Performance 

  When one party to a contract commits a material breach of that contract, the other party is 

discharged or excused from further performance. See Mustang Pipeline Co. v. Driver Pipeline Co., 

134 S.W.3d 195, 196 (Tex. 2004); GDL Masonry Supply, Inc. v. Lopez, No. 05-15-01200-CV, 

2016 WL 6835719, at *2 (Tex. App.—Dallas Nov. 2, 2016, no pet.) (mem. op.); Dresser–Rand 

Co. v. Bolick, No. 14-12-00192-CV, 2013 WL 3770950, at *11 (Tex. App.—Houston [14th Dist.] 

July 18, 2013, pet. abated) (mem. op.). 

 Husband and Wife signed the “Islamic Pre-Nuptial Agreement” on December 26, 2008. 

The “Islamic Pre-Nuptial Agreement” includes a provision that reads: 

Any conflict which may arise between the husband and wife will be resolved 
according to the Qur’an, Sunnah, and Islamic Law in a Muslim court, or in it’s [sic.] 
absence by a Fiqh Panel, which will consist of three Faqaihs (Muslim jurists and 
scholars), two of whom are to be appointed by the spouses (one for each spouse). 
The third Fiqh is to be appointed by the other two Fiqhs and is to head the Panel. 
The appointees will not represent the parties in conflict, but rather, serve as 
impartial arbitrators and judges guided by Islamic Law and it’s [sic.] principles. 
(Emphasis added). 
 
Over the more than twelve years since the divorcing Husband and Wife signed the “Islamic 

Pre-Nuptial Agreement,” they have had countless conflicts. The “Islamic Pre-Nuptial Agreement” 

calls for each of these to have been resolved “according to the Qur’an, Sunnah, and Islamic Law 

in a Muslim court.” Yet Husband has never before tried to resolve any conflict with Wife 

“according to the Qur’an, Sunnah, and Islamic Law in a Muslim court.” (Ex. 1). The failure to 
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bring any conflict between Husband and Wife to “a Muslim court” in more than twelve years is a 

material breach of the contract.  

As only the most recent example of this breach, Husband has made a general appearance 

in this Court (without a special appearance) and sought affirmative relief in the form of the 

counterpetition that he filed on February 5, 2021.  Further, this Court acquired personal jurisdiction 

over Husband (a resident respondent) when he was served with process (see service return on file 

in the Court’s records) and made a general appearance.  The Court acquired personal jurisdiction 

over Husband when he voluntarily made his general appearance in this Texas Court.  See Tex. R. 

Civ. P. 120; Cotton v. Cotton, 57 W.W.3d 506, 511 (Tex. App.—Waco 2001, no pet.).  

For these reasons, Wife is excused from performing under the contract and Wife was fully 

entitled to bring this case to this Court. Mustang Pipeline Co., 134 S.W.3d at 196; GDL Masonry 

Supply, Inc., 2016 WL 6835719, at *2; Dresser–Rand Co., 2013 WL 3770950, at *11. 

C. The Contract is Void as Against Public Policy 

Section 4.003(a)(8) allows for the parties to enter into a premarital agreement for “any 

other matter, including their personal rights and obligations, not in violation of public policy of a 

statute imposing a criminal penalty. Tex. Fam. Code § 4.003(a)(8). 

Further, a court can declare a contract void as against public policy and refuse to enforce 

it. See Peeler v. Hughes & Luce, 868 S.W.2d 823, 829 (Tex.App.-Dallas 1993), aff’d, 909 S.W.2d 

494 (Tex.1995); see also James v. Fulcrod, 5 Tex. 512, 520 (1851) (“That contracts against public 

policy are void and will not be carried into effect by courts of justice are principles of law too well 

established to require the support of authorities....”). In determining whether an agreement is 

against public policy, the Court looks for a tendency in the agreement to be injurious to the public 

good. Lawrence v. CDB Servs., Inc., 44 S.W.3d 544, 557 (Tex.2001); Sacks v. Dallas Gold & 
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Silver Exch., 720 S.W.2d 177, 180 (Tex.App.—Dallas 1986, no writ); In re C.H.C., 396 S.W.3d 

33, 51 (Tex. App.—Dallas 2013, no pet.). 

Here the “Islamic Pre-Nuptial Agreement” expressly allows for the Husband (but not the 

Wife) to have a bigamous marriage. In Texas Bigamy is a criminal act. Tex. Penal Code § 25.01 

(“(a) An individual commits an offense if: (1) he is legally married and he: (A) purports to marry 

or does marry a person other than his spouse in this state, or any other state or foreign country, 

under circumstances that would, but for the actor’s prior marriage, constitute a marriage;. . .”). 

Further, in Texas Bigamy is a felony and there are no religious exceptions. Id. The “Islamic Pre-

Nuptial Agreement” violates section 4.003(a)(8) of the Family Code. Tex. Fam. Code 

§ 4.003(a)(8). 

There can be no greater statement that a contract is against public policy than the expressed 

contemplation that the execution of the contract will or may result in the commission of a felony. 

Further, the “Islamic Pre-Nuptial Agreement” violates the public policy—included in 

Article I of the Texas Constitution—of religious freedom. Article I, section 6 of the Texas 

Constitution reads: 

All men have a natural and indefeasible right to worship Almighty God according 
to the dictates of their own consciences. No man shall be compelled to attend, erect 
or support any place of worship, or to maintain any ministry against his consent. 
No human authority ought, in any case whatever, to control or interfere with the 
rights of conscience in matters of religion, and no preference shall ever be given by 
law to any religious society or mode of worship. But it shall be the duty of the 
Legislature to pass such laws as may be necessary to protect equally every religious 
denomination in the peaceable enjoyment of its own mode of public worship. 
 

TEX. CONST. art. I, § 6. 

 The “Islamic Pre-Nuptial Agreement” makes no provision for the possibility that a person 

might change their faith beliefs. Thus the “Islamic Pre-Nuptial Agreement” intrudes on the strong 
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public policy in favor of religious freedom. This violates section 4.003(a)(8) of the Family Code. 

Tex. Fam. Code § 4.003(a)(8). 

 Finally, the “Islamic Pre-Nuptial Agreement” violates public policy because it does not 

consider the “best interest of the child” which shall always be the primary consideration of the 

Court in determining the issues of conservatorship and possession of an access to the child.  Texas 

Family Code § 153.002. 

 Since at least 1935, Texas statutes have reflected the policy of this state to ensure that trial 

courts protect minor children’s best interests. See Act of May 15, 1935, 44th Leg., R.S., ch. 39, 

§ 1, 1935 Tex. Gen. Laws 111, 112 (providing that the trial court “shall make such orders regarding 

the custody and support of each such [minor] child or children, as is for the best interest of same”); 

Act of May 25, 1973, 63d Leg., R.S., ch. 543, § 1, sec. 14.07(a), 1973 Tex. Gen. Laws 1411, 1425 

(“The best interest of the child shall always be the primary consideration of the court....”). Section 

153.002 of the Texas Family Code describes this overarching policy: “The best interest of the child 

shall always be the primary consideration of the court in determining the issues of conservatorship 

and possession of and access to the child.” Tex. Fam. Code § 153.002 (emphasis added). In suits 

affecting the parent-child relationship, it is the public policy of the State of Texas to: 

(1) assure that children will have frequent and continuing contact with parents who 
have shown the ability to act in the best interest of the child; 
 
(2) provide a safe, stable, and nonviolent environment for the child; and 
 
(3) encourage parents to share in the rights and duties of raising their child after the 
parents have separated or dissolved their marriage. 
 

Id. § 153.001(a) (emphasis added). 

 And this concern for the “best interests of the children” matters because Husband and Wife 

have a child and in some Islamic faiths, “the testimony of one man is equal to the testimony of two 
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women according to the Qur’an.” Russell Powell, Catharine Mackinnon May Not Be Enough: 

Legal Change and Religion in Catholic and Sunni Jurisprudence, 8 GEO. J. GENDER & L. 1, 37 

(2007). Thus in an Islamic court, Wife can be expected to be treated unfairly. This unfair treatment 

to Wife is also unfair to the child. By automatically preferring the testimony of Husband to that of 

Wife, the child is cheated out of a consideration of what is in that child’s best interests. Thus the 

“Islamic Pre-Nuptial Agreement’s” failure to expressly include a consideration of the “best 

interests of the children” violates a fundamental public policy interest and thus is void as against 

public policy. This violates section 4.003(a)(8) of the Family Code. Tex. Fam. Code § 4.003(a)(8). 

 Further, Husband has indicated a desire to return to Pakistan.  According to the CIA Word 

Factbook, Pakistan has a literacy rate of 59.1%, an underdeveloped economy due to “decades of 

internal political disputes,” an inflation rate of 9.3%, a per capita GDP of $4,690, more than forty 

percent of the workforce is in agriculture, nearly thirty percent of the country lives below the 

poverty line, Pakistan has a significant problem with human trafficking including “bonded labor 

in agriculture,” and serves as a “significant transit area for Afghan drugs, including heroin, opium, 

morphine, and hashish.” Central Intelligence Agency, Pakistan, THE WORLD FACTBOOK (2021), 

https://www.cia.gov/the-world-factbook/countries/pakistan/ (last visited on March 9, 2021). The 

reality of life in Pakistan—and the very real possibility that once there the child will have limited 

or no contact with his mother (Wife)—should raise a legitimate question about whether moving 

the son to Pakistan would be in the “best interests of the child.”   

 Further, Pakistan is made of four provinces (Balochistan, Khyber Pakhtunkhwa, Sindh, and 

Punjab). The Department of State has issued DO NOT TRAVEL warnings for Balochistanc 

Province and Khyber Pakhtunkhwa province. The State Department warns: 

Do not travel to Balochistan province. Active terrorist groups, an active separatist 
movement, sectarian conflicts, and deadly terrorist attacks against civilians, 

https://www.cia.gov/the-world-factbook/countries/pakistan/


Response to Motion to Enforce Islamic Prenuptial Agreement Page 18 of 21 
 

government offices, and security forces destabilize the province, including all 
major cities. In 2019, several bombings occurred in Balochistan province that 
resulted in injuries and deaths. 

Do not travel to Balochistan province. Active terrorist groups, an active separatist 
movement, sectarian conflicts, and deadly terrorist attacks against civilians, 
government offices, and security forces destabilize the province, including all 
major cities. In 2019, several bombings occurred in Balochistan province that 
resulted in injuries and deaths. 

U.S. DEP’T. OF STATE, Pakistan Travel Advisory, United States Department of State (March 12, 
2021), https://travel.state.gov/content/travel/en/traveladvisories/traveladvisories/pakistan-travel-
advisory.html. 

 Counsel for Wife does not know which province that Husband would return to, but Karachi 

is in Sindh Province but near the border with Balochistan, Islamabad is near Khyber Pakhtunkhwa 

province, and Peshawar is in Khyber Pakhtunkhwa province. Thus other than Lahore, the major 

Pakistani cities are within provinces that are subject to “DO NOT TRAVEL” warnings. It is 

certainly questionable whether it is in the son’s best interests to be removed to Pakistan by 

Husband. 

D.  The “Islamic Pre-Nuptial Agreement” is Unconscionable Under Section 4.006 of 
the Family Code  

 
Section 4.006 of the Family Code provides: 

(a) A premarital agreement is not enforceable if the party against whom 
enforcement is requested proves that: 
 

(1) the party did not sign the agreement voluntarily; or 
 
(2) the agreement was unconscionable when it was signed and, before 
signing the agreement, that party: 
 

(A) was not provided a fair and reasonable disclosure of the property 
or financial obligations of the other party; 
 

https://travel.state.gov/content/travel/en/traveladvisories/traveladvisories/pakistan-travel-advisory.html
https://travel.state.gov/content/travel/en/traveladvisories/traveladvisories/pakistan-travel-advisory.html
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(B) did not voluntarily and expressly waive, in writing, any right to 
disclosure of the property or financial obligations of the other party 
beyond the disclosure provided; and 
 
(C) did not have, or reasonably could not have had, adequate 
knowledge of the property or financial obligations of the other party. 
 

(b) An issue of unconscionability of a premarital agreement shall be decided by the 
court as a matter of law. 
 
(c) The remedies and defenses in this section are the exclusive remedies or 
defenses, including common law remedies or defenses. 
 

Tex. Fam. Code § 4.006. 

Section 4.006 generally concerns property divisions, but the claim of unconscionability 

should apply to the “Islamic Pre-Nuptial Agreement.” When Wife signed the agreement, she did 

not know that Husband had a desire to return to Pakistan. Under the “Islamic Pre-Nuptial 

Agreement,” Wife can expect that Husband will receive custody of the child because of the 

preference for men’s testimony over that of women and that Husband will return to Pakistan with 

the son and that Wife will have limited to no ability to see or even communicate with her child. 

There can be nothing that is more unconscionable that the forced separation of a mother from her 

child. Therefore, not only is the contract void and unenforceable, it is also unconscionable.   

IX. Conclusion 

 Nearly twenty-five percent of the world’s population identifies—in some way—as a 

follower of Islam. The nearly two billion Muslims have a wide spectrum of view on what 

constitutes “Islamic law” and how Islam should be practiced. The diversity of views means that 

the “Islamic Pre-Nuptial Agreement” necessarily had to define which of these views of “Islamic 

law” would govern conflicts between Husband and Wife. Just as a contract could not say that 

“American law” or “Christian law” or “Judaic law” will govern, a statement that “Islamic law” 
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will govern is indefinite and it renders the “Islamic Pre-Nuptial Agreement” unenforceable. But 

this Court could also resolve this case on traditional-contract grounds. Husband has had many 

conflicts with Wife in the twelve years since this “Islamic Pre-Nuptial Agreement” was signed. 

During that time, these conflicts have never been resolved by a Muslim court—as required by the 

contract. Husband’s failure to resolve his prior conflicts with his Wife before a Muslim court was 

a material breach that excuses Wife from performing under this “Islamic Pre-Nuptial Agreement.” 

Finally, for a variety of reasons—but critically that the “Islamic Pre-Nuptial Agreement” does not 

expressly consider the “best interests of the child”—the contract is void as a violation of public 

policy. 

 Accordingly, Wife asks this Court to DENY Husband’s Motion to Enforce Islamic 

Prenuptial Agreement and to Refer Case to Muslim Court or Fiqh Panel. 

 
 

Respectfully submitted, 
 

 
Law Office of Elisse V. Woelfel 
1400 Preston Road, Ste. 400 
Plano, TX 75093 
Tel: 469.443.6040 
Fax: 888.675.6799 
 
 
 
By: /s/ Elisse V. Woelfel   
Elisse V. Woelfel 
State Bar No. 24058183 
elisse@elisselaw.com 
Attorney for Petitioner 
 
 

  



Response to Motion to Enforce Islamic Prenuptial Agreement Page 21 of 21 
 

Certificate of Service 
 

 I certify that a true copy of this pleading was served in accordance with rule 21a of the 

Texas Rules of Civil Procedure on all counsel of record via the electronic filing manager on March 
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NOTICE:  THIS DOCUMENT 
CONTAINS SENSITIVE DATA 
 

NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
SALMA MARIAM AYAD §  
AND § 416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §  
 §  
AND IN THE INTEREST OF §  
A A  A , A CHILD § COLLIN COUNTY, TEXAS 
 

COUNTERRESPONDENT'S ORIGINAL ANSWER 
 

Salma Mariam Ayad, Counterespondent, files this Original Answer to Original 

Counterpetition for Divorce and Motion to Enforce Islamic Prenuptial Agreement and to Refer 

Case to Muslim Court or Fiqh Panel. 

1. General Denial 

Respondent enters a general denial. 

2. Information about Child 

 Information required by section 154.181(b) and section 154.1815 of the Texas Family 

Code Will be supplemented prior to final trial. 

3. Affirmative Defenses to Motion to Enforce Islamic Prenuptial Agreement and to Refer 

Case to Muslim Court or Fiqh Panel 

Counterrespondent further alleges the following affirmative defenses as they relate to 

Counterpetitioner’s Motion to Enforce Islamic Prenuptial Agreement and to Refer Case to 

Muslim Court or Fiqh Panel: 

 a. illegality;  

 b. waiver; and  

Filed: 3/22/2021 12:00 AM
Lynne Finley
District Clerk
Collin County, Texas
By Keri Crow Deputy
Envelope ID: 51667081
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 c. material breach. 

4. Attorney's Fees, Expenses, Costs, and Interest 

 It was necessary for Counterrespondent to secure the services of Elisse V. Woelfel, a 

licensed attorney, to prepare and prosecute this suit.  To effect an equitable division of the estate 

of the parties and as a part of the division, and for services rendered in connection with 

conservatorship and support of the child, judgment for attorney's fees, expenses, and costs 

through trial and appeal should be granted against Petitioner and in favor of Counterrespondent 

for the use and benefit of Counterrespondent's attorney and be ordered paid directly to 

Counterrespondent's attorney, who may enforce the judgment in the attorney's own name.  

Counterrespondent requests postjudgment interest as allowed by law. 

5. Prayer 

Counterrespondent prays that Petitioner take nothing and that Counterrespondent be 

granted all relief requested in this Original Answer. 

 Counterrespondent also prays for attorney's fees, expenses, costs, and interest as 

requested above. 

 Counterrespondent prays for general relief. 
 

Respectfully submitted, 
 

Law Office of Elisse V. Woelfel 
1400 Preston Road 
Suite 400 
Plano, TX 75093 
Tel: (469) 443-6040 
Fax: (888) 675-6799 
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By:/s/ Elisse V. Woelfel  
Elisse V. Woelfel 
State Bar No. 24058183 
elisse@elisselaw.com 
Attorney for Counterrespondent 
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accordance with rule 21a of the Texas Rules of Civil Procedure on the following on March 21, 

2021: 

 Jeffrey O. Anderson by electronic filing manager.  

 

 

/s/ Elisse V .Woelfel  
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Attorney for Counterrespondent 
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CAUSE NO. 416-50435-2021  
 

              
IN THE MATTER OF 
THE MARRIAGE OF 
 
SALMA MARIAM AYAD 
AND                   
AYAD HASHIM LATIF 
 

§ 
§ 
§ 
§ 
§       
§ 
§ 
§ 

IN THE DISTRICT COURT 
 
 
 
416TH JUDICIAL DISTRICT 

AND IF THE INTERESTS OF §  
A  A  A , 
A CHILD   

§ 
§ 
§ 
§ 

OF COLLIN COUNTY, TEXAS 

 
NOTICE OF APPEARANCE OF COUNSEL AND FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 
 

TO THE HONORABLE JUDGE OF SAID COURT: 

1.  Niles Illich appears on behalf of Salma Mariam Ayad, Counter-Respondent, presents this 

Notice of Appearance. 

Salma Mariam Ayad asks this Court to enter Niles Illich as her counsel of Record. Niles 

Illich’s complete contact information is: 

 

 

 

 

 

2. Salma Mariam Ayad, Petitioner, in the above-referenced cause, in which judgment was 

rendered on March 22, 2021, requests that you state, in writing, the facts found by you, and that 

you separately state, in writing, your conclusions of law, and further, that you file such findings 

Niles Illich 
Scott H. Palmer, P.C. 
15455 Dallas Parkway, Suite 540 
Addison, Texas 75001 
Direct: (972) 204-5452 
Facsimile: (214) 922-9900 
Email: Niles@scottpalmerlaw.com  

Filed: 3/22/2021 3:55 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 51701651

mailto:Niles@scottpalmerlaw.com
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of fact and conclusion of law with the clerk of the Court so that they shall be part of the record of 

the cause, all in accordance with Rule 297 of the Texas Rules of Civil Procedure. 

 

Respectfully Submitted, 

          /s/ Niles Illich 

      Niles Illich 
      Texas State Bar No. 24069969  

Scott H. Palmer, P.C. 
15455 Dallas Parkway, Suite 540 
Addison, Texas 75001 
Direct: (972) 204-5452 
Facsimile: (214) 922-9900 
Email: Niles@scottpalmerlaw.com 
 
COUNSEL FOR COUNTER-RESPONDENT  

   

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the above and foregoing document has been 

delivered to all counsel of record via E-serve on March 22, 2021. 
 
 

/s/ Niles Illich 
Niles Illich 
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NO. 416-50435-2021 
 

IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF § 
 § 
SALMA MARIAM AYAD §       
AND §          416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §   

 §   
AND IN THE INTEREST OF        § 
A  A  A , A CHILD  §                           COLLIN COUNTY, TEXAS 
 

ORDER ON MOTION TO ENFORCE ISLAMIC PRENUPTIAL  
AGREEMENT AND REFER CASE TO MUSLIM COURT OR FIQH PANEL 

 
 On March 22, 2021, the Court considered Respondent AYAD HASHIM LATIF’s Motion 

to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel. 

 After hearing the arguments of counsel, the Court finds that Respondent’s Motion should 

be GRANTED. 

 IT IS THEREFORE ORDERED that Respondent’s Motion to Enforce Islamic 

Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel is GRANTED and the 

Court refers the case to a Muslim Court or Fiqh Panel for resolution.  

 

SIGNED ______________________________________. 

 

 
      ____________________________________ 
      JUDGE PRESIDING 

 
 
 
 
  

Filed: 3/23/2021 4:45 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 51756248
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APPROVED AS TO FORM ONLY: 
 
ORSINGER, NELSON, DOWNING &  
   ANDERSON, L.L.P. 
2600 Network Blvd., Suite 200 
Frisco, Texas 75034 
Tel: (972) 963-5459 
Fax: (214) 273-2470 
 
 
 
By:  
     Jeffrey O. Anderson 
     State Bar No. 00790232 
     jeff@ondafamilylaw.com 
     Attorney for AYAD HASHIM LATIF,  
     Respondent 

 
 
LAW OFFICE OF ELISSE V. WOELFEL 
1400 Preston Road, Suite 400 
Plano, Texas 75093 
Tel: (469) 443-6040 
Fax: (888) 675-6799 
 
 
 
 
By:  
     Elisse V. Woelfel 
     State Bar No. 24058183 
     elisse@elisselaw.com 
     Attorney for SALMA MARIAM AYAD,  
     Petitioner 
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If you cannot get an opposing counsel or party to sign this order or agree to a trial date, please  
explain your efforts in writing and submit to the Court along with your proposed scheduling order. 

CAUSE NO. _______________________ 

_ __ __ _________ § DISTRICT COURT 
§ 

__ _ _________________ § 416TH JUDICIAL DISTRICT 
§ 

_________________________________ § COLLIN COUNTY, TEXAS 

T  DISCOVERY CONTROL PLAN AND SCHEDULING ORDER 

The following was agreed by the parties and/or ORDERED by the Court: 

 Check this box for a LEVEL 1 Discovery Control Plan pursuant to the Texas Rules of Civil Procedure
 Check this box for a LEVEL 2 Discovery Control Plan pursuant to the Texas Rules of Civil Procedure
 Check this box for a LEVEL 3 Discovery Control Plan AND complete items 1-7 below:

1. The deadline for filing amended pleadings is ________________________________________
2. The deadline for filing special exceptions to pleadings is _______________________________
3. All discovery shall be completed by _______________________________________________
4. Limits for depositions: __________________________________________________________
5. Limits on interrogatories and requests for production: _______________________________
6. Designations of Experts: the party seeking affirmative relief on an issue shall provide a

designation of testifying experts by ____________________; the party not seeking affirmative
relief on an issue shall provide a designation of its testifying experts by ____________________

 All dispositive motions (summary judgment, plea to jurisdiction, plea in abatement, etc.) must be filed
and heard at least 30 days before trial.

 Discovery requests must be propounded in adequate time to allow a timely response by the deadline.
 Unless good cause is shown, all “Daubert/Dupont” expert challenges must be on file at least 10 days

before hearing/trial.
 Mediation is required in ALL cases. Mediation is/was on ___________ with ____________________

(Parties who fail to mediate are limited to 1 hour per side at trial) 
Tex. Gov’t Code Ch. 36: If court-appointed, the mediator is approved for up to 8 hours of mediation at a compensation of up
to $3,000. Any time and fees beyond that are by agreement of the parties and not subject to the reporting requirements of Ch.
36.

 Bench Trial. This matter is set for a Trial Before the Court on ______________________ at 9:00 a.m.

 Time Requested for Trial. Each side requests ______ hours per side.
(no more than 2.5 hours per side without leave of court)

Signed and approved on _____________________ __________________________________________ 
JUDGE ANDREA THOMPSON 

________________________________ 

________________________________ ________________________________ 
Other 

416-50435-2021

IN THE MATTER OF THE MARRIAGE OF
S  M  A  AND 
A  H  

AND IN THE INTEREST OF 
A  A  A , A CHILD

x

June 25, 2021,

2.5

Elisse V. Woelfel, Attorney for Petitioner 

Jeffrey O. Anderson, Attorney for Respondent

/s/ Elisse V. Woelfel
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 
 

ENTRY OF APPEARANCE AND 
DESIGNATION OF LEAD COUNSEL IN CHARGE 

 
 Michelle May O'Neil files this Entry of Appearance and Designation of Lead 

Counsel in Charge.  S  M  A , Petitioner, designates Michelle May 

O'Neil as the attorney in charge in accordance with rule 8 of the Texas Rules of 

Civil Procedure.  All communications from the Court or other counsel with respect 

to this suit shall be sent to the undersigned. 

O'NEIL WYSOCKI, P.C. 
5323 Spring Valley Road, Suite 150 
Dallas, Texas 75254 
Tel: (972) 852-8000 
Fax: (214) 306-7830 
 
 
 
By:/s/Michelle May O’Neil 

MICHELLE MAY O'NEIL 
State Bar No. 13260900 
michelle@owlawyers.com  
MARK RUSH WILLIAMSON 
State Bar No. 21624650 
mark@owlawyers.com  
Attorney for S  M  A  
 
 

Filed: 5/5/2021 7:57 PM
Lynne Finley
District Clerk
Collin County, Texas
By Keri Crow Deputy
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Certificate of Service 
 

 I certify that a true copy of this Entry of Appearance and Designation of Lead 

Counsel in Charge was served in accordance with rule 21a of the Texas Rules of 

Civil Procedure on the following on May 5, 2021: 

 Jeffery O. Anderson by electronic filing manager. 

Niles Illich by electronic filing manager. 

Elisse Woelfel by electronic filing manager. 

 

/s/Michelle May O’Neil 
MICHELLE MAY O'NEIL 
Attorney for S  M  A  
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NO. 416-50435-2021

IN THE MATTER OF

THE MARRIAGE OF

S  M  A

AND

A  H  L

AND IN THE INTEREST OF

A.A.A., A CHILD

IN THE DISTRICT COURT

416th JUDICIAL DISTRICT

COLLIN COUNTY, TEXAS

S  M  A 'S FIRST AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE

S  M  A , Counterrespondent, files this First Amended

Answer to Original Counterpetition for Divorce and Motion to Enforce Islamic

Prenuptial Agreement and to Refer Case to Muslim Court or Fiqh Panel.

1. General Denial

S  M  A  denies the allegation for the First Amended Answer

to Original Counterpetition for Divorce.

2. Verified Denials

Subject to and without waiving the foregoing General Denial, S

M  A  enters the following verified denials:

a. The written agreement is without consideration.

b. S  M  A  denies that the Islamic Pre-Nuptial Agreement

is a valid contract.

c. S  M  A  denies that the Islamic Pre-Nuptial Agreement

is enforceable as a premarital agreement.

S  M  A 'S FIRST AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 1 of 6
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d. S  M  A  denies the enforceability of the Islamic Pre-

Nuptial Agreement as a premarital agreement pursuant to Tex. Fam.

Code 4.003.

3. Affirmative Defenses

Subject to and without waiving the foregoing general denial and verified

denial, S  M  A  asserts the following affirmative defenses under

Rule 94 of the Texas Rules of Civil Procedure:

a. ambiguity;

b. duress;

c. estoppel;

d. failure of consideration;

e. fraud;

f. illegality;

g. waiver;

h. material breach; and

i. Statute of Frauds.

4. Special Defenses

Subject to and without waiving the foregoing general denial, verified denials,

and affirmative defenses, S  M  A  asserts the following special

defenses:

a. The order which A  H  L  seeks to enforce conflicts with

the laws of this State and are, therefore, against public policy.

S  M  A 'S FIRST AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 2 of 6



b. The remedies for enforcement sought hy A  H  L  are

not available under the laws of this state, are in violation of the United

States and Texas Constitutions, and are prohibited. Tex. Fam. Code

§159.606(a)(3).

c. The relief request by A  H  L  violates both public

policy and Texas law, and is therefore prohibited.

d. The agreement violates S  M  A 's right to Due

Process of Law under the United States Constitution and Due Course of Law

under the Texas Constitution.

e. The Islamic Pre-Nuptial Agreement is invalid and unenforceable

because the agreement violates S  M  A 's right to Due

Process of Law under the United States Constitution and Due Course of Law

under the Texas Constitution. The Islamic Pre-Nuptial Agreement violates

the Establishment Clause. The Islamic Pre-Nuptial Agreement was never

intended to be a premarital agreement as defined by the laws of the State of

Texas, but instead is merely a cultural and religious device. No party

negotiated nor addressed a disclosure of assets or a waiver of the laws of this

state or any other state in the event of divorce. Enforcement of this Islamic

Pre-Nuptial Agreement against S  M  A  would have an

unconscionable result in that the application of Sharia law eliminates any

right that S  M  A  would have to a just and right division of

the marital estate. The Islamic Pre-Nuptial Agreement also violates public

S  M  A 'S FIRST AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 3 of 6



policy in that premarital agreements or contracts regarding conservatorship

are disfavored in Texas jurisprudence. Further, enforcement of the Islamic

Pre-Nuptial Agreement as to the children the subject of this suit would violate

the public policy and laws of the State of Texas and the Establishment

Clause of the United States Constitution by applying religious laws to

conservatorship questions as opposed to a best interest examination under

Texas law.

f. The Islamic Pre-Nuptial Agreement and its apparent requirement to

implement to Sharia Law violates Wife's right to Equal Protection under the

United States Constitution.

4. Attorney's Fees

It was necessary to secure the services of Michelle May O'Neil and O'Neil

Wysocki, P.C., licensed attorneys, to defend this suit. A  H  L

should be ordered to pay a reasonable attorney's fee, and judgment should be

rendered against A  H  L  in favor of this attorney.

5. Prayer

S  M  A  prays that the Court deny A  H  L 's

Motion to Enforce Islamic Prenuptial Agreement and to Refer Case to Muslim Court

or Fiqh Panel, and that S  M  A  recover all attorney's fees and

costs incurred.

[INTENTIONALLY LEFT BLANK]
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Respectfully submitted,

O'NEIL WYSOCKI, RC.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254

Tel: (972) 852-8000
Fax: (214) 306-7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MARK R USH WILLIAMSON

State Bar No. 21624650

mark@owlawyers.com

Attorney for S  M  A

Certificate of Service

I certify that a true copy of this S  M  A 's First Amended Answer

to Original Counterpetition for Divorce was served in accordance with rule 21a of

the Texas Rules of Civil Procedure on the following on May 12, 2021:

Jeffery O. Anderson by electronic filing manager.

Niles niich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAYO 'NEIL

Attorney for S  M  A

S  M  A 'S FIRST AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 5 of 6



Verification

The undersigned states under oath: "I am the Counterrespondent in this

case. I have read the above S  M  A 's First Amended Answer to

Original Counterpetition for Divorce. The statements contained in paragraphs 3

through 6 in the First Amended Answer to Original Counterpetition for Divorce are

within my personal knowledge and are true and correct."

State of Texas

County of Dallas

S  Ma t-

, 2021.

Notary Public, Slate of Texas

SIGNED under oath before me on the

S  M  A 'S FIRST AMENDED
A R G L COUNTERPETITION FOR DIVORCE 

stefanie
Typewritten text
Page 6 of 6
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NO. 416-50435-2021

IN THE MATTER OF § IN THE DISTRICT COURT
THE MARRIAGE OF §

§
S  M  A  §
AND § 416th JUDICIAL DISTRICT
A  H  L  §

§
AND IN THE INTEREST OF §
A.A.A., A CHILD § COLLIN COUNTY, TEXAS

MOTION TO VACATE OR RECONSIDER MOTION TO

ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND

REFER CASE TO MUSLIM COURT FOR FIQH PANEL

Respondent, S  M  A , files this her Motion to Vacate of

Reconsider Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim

Court for Fiqh Panel, and in support thereof shows as follows:

S  M  A  (hereinafter referred to as "Wife") hereby requests

that this Court to vacate or reconsider its Order on Motion to Enforce Islamic

Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel entered on

March 22, 2021. At the hearing on March 22, 2021, and by virtue of this Order, this

Court has validated a religious marriage affirmation as if it is a premarital agreement

under Texas Family Code section 4.003. This Court denied Wife Due Process of Law

under the United States Constitution and Due Course of Law under the Texas

Constitution by:

MOTION TO VACATE OR RECONSIDER MOTION TO

ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND

REFER CASE TO MUSLIM COURT FOR FIQH PANEL Page 1 of 6
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Holding a cursory trial on the validity of the agreement in advance of

and without the protections of a final trial on the merits of the case

after proper discovery has been had.

Refusing to allow the presentation of evidence on Wife's defenses to the

validity and enforceability of the religious marriage affirmation as a

premarital agreement.

Refusing to consider Wife's affirmative defenses to the religious

marriage affirmation as a premarital agreement.

Enforcing a religious marriage affirmation as an agreement that

violates the Statute of Frauds.

Treating the disputed issue of the validity and enforceability of the

religious marriage affirmation as a premarital agreement as a question

of law without factual dispute.

Treating the disputed issue of the validity and enforceability of the

religious marriage affirmation as a premarital agreement as a pretrial

issue.

Violating the Establishment Clause which requires separation of

government determination from religious activities.

Granting the Motion to Enforce Islamic Prenuptial Agreement and

Refer Case to Muslim Court for Fiqh Panel was premature since the

Court had yet to determine the validity and enforceability of the

MOTION TO VACATE OR RECONSIDER MOTION TO

ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND

REFER CASE TO MUSLIM COURT FOR FIQH PANEL Page 2 of 6



religious marriage affirmation as a premarital agreement by way of

interim judgment at trial or other summary judgment proceeding.

•  Determining the merits of the validity and enforceahility of the

religious marriage affirmation as a premarital agreement with no

evidence.

•  Denied Wife her right to trial under the United States Constitution.

•  Denied Wife her right to confrontation under the United States

Constitution.

•  Denied Wife her right to discovery under the United States

Constitution.

•  Denied Wife her right to fair notice of the allegations made the basis of

the suit under the United States Constitution.

The Islamic Pre-Nuptial Agreement and its apparent requirement to

implement to Sharia Law violates Wife's right to Equal Protection under the United

States Constitution.

S  M  A  requests that this Court set aside the Order on

Motion to Enforce Islamic Prenuptial Agreement and liefer Case to Muslim Court or

Fiqh Panel and set this matter for trial after an appropriate time is allowed for

discovery.

The Islamic Pre-Nuptial Agreement is invalid and unenforceable because the

agreement violates S  M  A 's right to Due Process of Law under the
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United States Constitution and Due Course of Law under the Texas Constitution.

The Islamic Pre-Nuptial Agreement violates the Establishment Clause. The Islamic

Pre-Nuptial Agreement was never intended to be a premarital agreement as defined

by the laws of the State of Texas, but instead is merely a cultural and religious device.

No party negotiated nor addressed a disclosure of assets or a waiver of the laws of

this state or any other state in the event of divorce. Enforcement of this Islamic Pre-

Nuptial Agreement against S  M  A  would have an unconscionable

result in that the application of Sharia law eliminates any right that S

M  A  would have to a just and right division of the marital estate. The

Islamic Pre-Nuptial Agreement also violates public policy in that premarital

agreements or contracts regarding conservatorship are disfavored in Texas

jurisprudence. Further, enforcement of the Islamic Pre-Nuptial Agreement as to the

children the subject of this suit would violate the public policy and laws of the State

of Texas and the Establishment Clause of the United States Constitution by applying

religious laws to conservatorship questions as opposed to a best interest examination

under Texas law.

In the alternative, S  M  A  requests the Court clarify the

meaning of the term "ADR" in the Order on Motion to Enforce Islamic Prenuptial

Agreement and Refer Case to Muslim Court or Fiqh Panel.
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Prayer

WHEREFORE, PREMISES CONSIDERED, S  M  A  prays

this Court grant this Motion and all other relief to which she may be generally

entitled.

Respectfully submitted,

O'NEIL WYSOCKI, P.O.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fax: (214) 306-7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MARK RUSH WILLIAMS

State Bar No. 21624650

mark@owlawyers. com

Attorneys for S  M  A
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Certificate of Service

I certify that a true copy of the Motion to Vacate or Reconsider Motion to

Enforce Islamic Prenuptial Agreement and Refer Case to Muslim Court for Fiqh Panel

was served on each attorney of record or party in accordance with the Texas Rules of

Civil Procedure on May 12, 2021 as follows:

Jeffrey 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MA Y O'NEIL

Attorney for S  M  A
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NO. 416-50435-2021

IN THE MATTER OF § IN THE DISTRICT COURT
THE MARRIAGE OF §

§
S  M  A  §
AND § 416th JUDICIAL DISTRICT

§
A  H  L  §

§
AND IN THE INTEREST OF §
A.A.A., A CHILD § COLLIN COUNTY, TEXAS

FIRST AMENDED PETITION FOR DIVORCE

1. Discovery Level

Discovery in this case is intended to be conducted under level 2 of rule 190 of

the Texas Rules of Civil Procedure.

2. Parties

This suit is brought by S  M  A , Petitioner. The last three

numbers of S  M  A 's driver's license number are 825. The last

three numbers of S  M  A 's Social Security number are 994.

A  H  L  is Respondent.

3. Domicile

S  M  A  has been a domiciliary of Texas for the preceding

six-month period and a resident of this county for the preceding ninety-day period.

4. Service

Service of this document may be had in accordance with Rule 21a, Texas

Rules of Civil Procedure, by serving A  H  L s attorney of record,
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Jeffery 0. Anderson, Orsinger, Nelson, Downing, & Anderson, 2600 Network Blvd.,

Suite 200, Frisco, Texas 75034.

5. Protective Order Statement

No protective order under title 4 of the Texas Family Code, protective order

under subchapter A of Chapter 7B of the Texas Code of Criminal Procedure, or

order for emergency protection under Article 17.292 of the Texas Code of Criminal

Procedure is in effect in regard to a party to this suit or a child of a party to this suit

and no application for any such order is pending.

6. Dates of Marriage and Separation

The parties were married on or about December 26, 2008 and ceased to live

together as spouses on or about January 25, 2021.

7. Grounds for Divorce

The marriage has become insupportable because of discord or conflict of

personalities between S  M  A  and A  H  L  that

destroys the legitimate ends of the marriage relationship and prevents any

reasonable expectation of reconciliation.

8. Children of the Marriage

S  M  A  and A  H  L  are parents of the

following child of this marriage who is not under the continuing jurisdiction of any

other court:

Name: A  A  A  (hereinafter "A.A.A.")
Sex: Male

Birth date: 
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There are no court-ordered conservatorships, court-ordered guardianships, or

other court-ordered relationships affecting the child the subject of this suit.

Information required by section 154.181(b) and section 154.1815 of the Texas

Family Code will be supplemented upon request.

No property of consequence is owned or possessed by the child the subject of

this suit.

S  M  A  and A  H  L , on final hearing,

should be appointed joint managing conservators. S  M  A

requests the Court to apportion the rights and duties of a parent set out in section

153.132 of the Texas Family Code.

S  M  A  should be designated as the conservator who has

the exclusive right to designate the primary residence of the child. The primary

residence of the child should be restricted to Collin County, Texas. The Court should

award S  M  A  the exclusive right to enroll the child in school.

A  H  L  should be ordered to provide support for the child, including

the payment of child support and medical and dental support in the manner

specified by the Court. S  M  A  requests that the payments for the

support of the child survive the death of A  H  L  and become the

obligations of A  H  L 's estate.

9. Denial of Premarital Agreement

The Islamic Pre-Nuptial Agreement is invalid and unenforceable because the

agreement violates S  M  A 's right to Due Process of Law under

FIRST AMENDED PETITION FOR DIVORCE Page 3 of 10



the United States Constitution and Due Course of Law under the Texas

Constitution. The Islamic Pre-Nuptial Agreement violates the Establishment

Clause. The Islamic Pre-Nuptial Agreement was never intended to be a premarital

agreement as defined by the laws of the State of Texas, but instead is merely a

cultural and religious device. No party negotiated nor addressed a disclosure of

assets or a waiver of the laws of this state or any other state in the event of divorce.

Enforcement of this Islamic Pre-Nuptial Agreement against S  M

A  would have an unconscionable result in that the application of Sharia law

eliminates any right that S  M  A  would have to a just and right

division of the marital estate. The Islamic Pre-Nuptial Agreement also violates

public policy in that premarital agreements or contracts regarding conservatorship

are disfavored in Texas jurisprudence. Further, enforcement of the Islamic Pre-

Nuptial Agreement as to the children the subject of this suit would violate the public

policy and laws of the State of Texas and the Establishment Clause of the United

States Constitution by applying religious laws to conservatorship questions as

opposed to a best interest examination under Texas law. The Islamic Pre-Nuptial

Agreement and its apparent requirement to implement to Sharia Law violates

Wife's right to Equal Protection under the United States Constitution.

10. Division of Community Property

S  M  A  believes the parties will enter into an agreement for

the division of their estate. If such an agreement is made, S  M  A

requests the Court to approve the agreement and divide their estate in a manner

FIRST AMENDED PETITION FOR DIVORCE Page 4 of 10



consistent with the agreement. If such an agreement is not made, R

M  A  requests the Court to divide their estate in a manner that the

Court deems just and right, as provided by law.

S  M  A  should be awarded a disproportionate share of the

parties' estate for the following reasons, including but not limited to:

a. disparity of earning power of the spouses and their ability to support
themselves;

b. the spouse to whom conservatorship of the child is granted;

c. earning power, business opportunities, capacities, and abilities of the
spouses; and

d. attorney's fees to be paid.

11. Separate Property

S  M  A  owns certain separate property that is not part of

the community estate of the parties, and S  M  A  requests the

Court to confirm that separate property as S  M  A 's separate

property and estate.

12. Postdivorce Maintenance

S  M  A  requests the Court to order that S  M

A  be paid postdivorce maintenance for a reasonable period in accordance with

chapter 8 of the Texas Family Code.

13. Request for Temporary Orders and Injunction

S  M  A  requests that A  H  L  be authorized

only as follows:
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To make expenditures and incur indebtedness for reasonable and necessary

living expenses for food, clothing, shelter, transportation, and medical care.

To make expenditures and incur indebtedness for reasonable attorney's fees

and expenses in connection with this suit.

To make withdrawals from accounts in financial institutions only for the

purposes authorized by the Court's order.

To engage in acts reasonable and necessary to conduct A  H

L 's usual business and occupation.

14. Request for Temporary Orders Regarding Child

S  M  A  requests the Court, after notice and hearing, to

dispense with the necessity of a bond and to make temporary orders and issue any

appropriate temporary injunctions for the safety and welfare of the child of the

marriage as deemed necessary and equitable, including but not limited to the

following:

Appointing S  M  A  and A  H  L  temporary

joint managing conservators, and designating S  M  A  as the

conservator who has the exclusive right to designate the primary residence of the

child. S  M  A  requests the Court to apportion the rights and

duties of a parent set out in section 153.132 of the Texas Family Code.

Ordering A  H  L  to provide support for the child, including

the payment of child support and medical and dental support in the manner

specified by the Court, while this case is pending.
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Ordering reasonable periods of electronic communication between the child

and S  M  A  to supplement S  M  A 's periods of

possession of the child.

Restricting the primary residence of the child to Collin County, Texas.

Awarding S  M  A  the exclusive right to enroll the child in

school.

Ordering A  H  L  to produce copies of income tax returns for

tax year 2019 and 2020, a financial statement, and current pay stubs by a date

certain.

15. Collin County Standing Orders

S  M  A  has attached to this petition the Collin County

Standing Order Regarding Children, Property, and Conduct of the Parties dated

January 8, 2021. See Exhibit "A". S  M  A  requests the Court to

make the Collin County Standing Order Regarding Children, Property, and

Conduct of Parties temporary injunctions upon the parties effective immediately.

16. Attorney's Fees, Expenses, Costs, and Interest

It was necessary for S  M  A  to secure the services of

Michelle May O'Neil and O'Neil Wysocki, P.C., licensed attorneys, to prepare and

prosecute this suit. To effect an equitable division of the estate of the parties and as

a part of the division, and for services rendered in connection with conservatorship

and support of the child, judgment for attorney's fees, expenses, and costs through

trial and appeal should be granted against A  H  L  and in favor of
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S  MAKIAM A  for the use and benefit of S  MAEIAM A 's

attorney and be ordered paid directly to S  M  A 's attorney, who

may enforce the judgment in the attorney's own name. S  M  A

requests postjudgment interest as allowed by law.

17. Prayer

S  M  A  prays that citation and notice issue as required by

law and that the Court grant a divorce and all other relief requested in this petition.

S  M  A  prays that the Court, after notice and hearing,

grant a temporary injunction enjoining A  H  L , in conformity with

the allegations of this petition, from the acts set forth above while this case is

pending.

S  M  A  prays for attorney's fees, expenses, and costs as

requested above.

S  M  A  prays for general relief.

Respectfully submitted,

O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fax: (214) 306-7830

MICHELLE MAY O'NEIL

State Bar No. 13260900

michelle@owlawvers.com

Attorney for S  M  A
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Certificate of Service

I certify that a true copy of the First Amended Petition for Divorce was served

on each attorney of record or party in accordance with the Texas Rules of Civil

Procedure on May 12, 2021 as follows:

Jeffrey 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAY O'NEIL

Attorney for S  M  A
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Verification

The undersigned states under oath: "I am the Petitioner in this case. I have

read the above First Amended Petition for Divorce. The statements contained in

paragraph 15 in the First Amended Petition for Divorce are within my personal

knowledge and are true and correct."

^
 M  A

State of Texas

County of Dallas

SIGNED under oath before me on the

z: K • (/j ; V) —
= w : ̂ • O zr

J

Public, State of Texas
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199th Judicial District, Hon. Angela Tucker

219th Judicial District, Hon. Jennifer Bdgeworth

296th Judicial District, Hon. John Roach, Jr.

366th Judicial District, Hon. Tom Nowak

380th Judicial District, Hon. Benjamin N. Smith

401st Judicial District, Hon. George B. Flint

416th Judicial District, Hon.

417th Judicial District, Hon.

429th Judicial District, Hon.

468th Judicial District, Hon.

469th Judicial District, Hon.

470th Judicial District, Hon.

471st Judicial District, Hon.

Andrea Thompson

Cynthia Wheless

Jill Renfro Willis

LIndsey Wynne

Piper McCraw

Emily A. MIskel

Andrea K. Bouressa

DISTRICT JUDGES

IN AND FOR

COLLIN COUNTY, TEXAS

STANDING ORDER ON CHILDREN. PROPERTY & CONDUCT OF PARTIES

On their own motion, the district judges issue this standing order, which shall apply to suits
for dissolution of marriage and suits affecting the parent-child relationship, for the protection of
the parties and their children, and for the preservation of their property.

1. SUITS FOR DISSOLUTION OF MARRIAGE

While a suit for dissolution of marriage is pending, it is ORDERED that each party is
prohibited from:

1.1 Intentionally communicating in person or in any other manner, including by telephone
or another electronic voice transmission, video chat, in writing, or electronic messaging,

with the other party by use of vulgar, profane, obscene, or indecent language or in a

coarse or offensive manner, with intent to annoy or alarm the other party;
1.2 Threatening the other party in person or in any other manner, including by telephone

or another electronic voice transmission, video chat, in writing, or electronic messaging,
to take unlawful action against any person, intending by this action to annoy or alarm

the other party;

1.3 Placing a telephone call, anonymously, at an unreasonable hour, in an offensive and

repetitious manner, or without a legitimate purpose of communication with the intent
to annoy or alarm the other party;

1.4 Intentionally, knowingly, or recklessly destroying, removing, concealing, encumbering,

transferring, or otherwise harming or reducing the value of the property of the parties
or either party with intent to obstruct the authority of the court to order a division of

the estate of the parties in a manner that the court deems Just and right, having due
regard for the rights of each party and any children of the marriage;

1.5 Intentionally falsifying a writing or record, including an electronic record, relating to the

property of either party;

1.6 Intentionally misrepresenting or refusing to disclose to the other party or to the court,
on proper request, the existence, amount, or location of any tangible or intellectual

property of the parties or either party, including electronically stored or recorded
information;

1.7 Intentionally or knowingly damaging or destroying the tangible or intellectual property

of the parties or either party, including electronically stored or recorded information;
1.8 Intentionally or knowingly tampering with the tangible or intellectual property of the

parties or either party, including electronically stored or recorded information, and
causing pecuniary loss or substantial inconvenience to the other party;
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1.9 Unless specifically authorized by the Court:

1.9.1 Selling, transferring, assigning, mortgaging, encumbering, or in any other

manner alienating any of the property of the parties or either party, regardless

of whether the property is:

a) Personal property, real property, or intellectual property; or
b) Separate or community property;

1.9.2 Incurring any debt, other than legal expenses in connection with the suit for

dissolution of marriage;

1.9.3 Withdrawing money from any checking or savings account in a financial
institution for any purpose;

1.9.4 Spending any money in either party's possession or subject to either party's

control for any purpose;

1.9.5 Withdrawing or borrowing money in any manner for any purpose from a
retirement, profit sharing, pension, death, or other employee benefit plan,

employee savings plan, individual retirement account, or Keogh account of
either party; or

1.9.6 Withdrawing or borrowing in any manner all or any part of the cash surrender
value of a life insurance policy on the life of either party or a child of the parties;

1.10 Entering any safe deposit box in the name of or subject to the control of the parties or

either party, whether individually or jointly with others;

1.11 Changing or in any manner altering the beneficiary designation on any life insurance

policy on the life of either party or a child of the parties;
1.12 Cancelling, altering, failing to renew or pay premiums on, or in any manner affecting the

level of coverage that existed at the time the suit was filed of, any life, casualty,

automobile, or health insurance policy insuring the parties' property or persons,
including a child of the parties;

1.13 Opening or diverting mail or e-mail or any other electronic communication addressed

to the other party;

1.14 Signing or endorsing the other party's name on any negotiable instrument, check, or

draft, including a tax refund, insurance payment, and dividend, or attempting to
negotiate any negotiable instrument payable to the other party without the personal

signature of the other party;

1.15 Taking any action to terminate or limit credit or charge credit cards in the name of the

other party;

1.16 Discontinuing or reducing the withholding for federal income taxes from either party's

wages or salary;

1.17 Destroying, disposing of, or altering any financial records of the parties, including a

canceled check, deposit slip, and other records from a financial institution, a record of
credit purchases or cash advances, a tax return, and a financial statement;
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1.18 Destroying, disposing of, or altering any e-mail, text message, video message, or chat
message or other electronic data or electronically stored information relevant to the
subject matter of the suit for dissolution of marriage, regardless of whether the

information is stored on a hard drive, in a removable storage device, in cloud storage,
or in another electronic storage medium;

1.19 Modifying, changing, or altering the native format or metadata of any electronic data
or electronically stored information relevant to the subject matter of the suit for
dissolution of marriage, regardless of whether the information is stored on a hard drive,
in a removable storage device, in cloud storage, or in another electronic storage
medium;

1.20 Deleting any data or content from any social network profile used or created by either
party or a child of the parties;

1.21 Using any password or personal identification number to gain access to the other party's

e-mail account, bank account, social media account, or any other electronic account;
1.22 Terminating or in any manner affecting the service of water, electricity, gas, telephone,

cable television, or any other contractual service, including security, pest control,
landscaping, or yard maintenance at the residence of either party, or in any manner
attempting to withdraw any deposit paid in connection with any of those services;

1.23 Excluding the other party from the use and enjoyment of a specifically identified

residence of the other party; or

1.24 Entering, operating, or exercising control over a motor vehicle in the possession of the

other party.

2. SPECIFIC AUTHORIZATIONS

This standing order does not:

2.1 Exclude a party from occupying the party's residence;
2.2 Prohibit a party from spending funds for reasonable and necessary living expenses;
2.3 Prohibit a party from engaging in acts reasonable and necessary to conduct that party's

usual business and occupation;

3. SUITS AFFECTING THE PARENT-CHILD RELATIOIMSHIP

While a suit affecting the parent-child relationship is pending, it is ORDERED that each party
is prohibited from:

3.1 During the pendency of an original suit, removing a chiid from the State of Texas for the
purpose of changing the child's residence, acting directly or in concert with others,
without the written agreement of the parties or an order from the presiding Judge;

3.2 During the pendency of an original suit, disrupting or withdrawing a child from the

school or day-care facility where the child is presently enrolled, without the written
agreement of the parties or an order from the presiding Judge;

3.3 During the pendency of an original suit, changing a child's current place of abode,
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without the written agreement of the parties or an order from the presiding judge;
3.4 Hiding or secreting a child from the other parent; or

3.5 Disturbing the peace of a child

4. MANDATORY EXCHANGE OF INFORMATION

Within 30 days of a parent's appearance in a suit affecting the parent-child relationship, and
before any hearing on temporary orders, each parent shall produce the following:

4.1 Information sufficient to accurately identify that parent's net resources and ability to

pay child support;

4.2 Copies of income tax returns for the past two years, a financial statement, and current

pay stubs;

4.3 Regarding each child's health insurance: the name of the carrier, the policy number, a

copy of the policy and schedule of benefits, a health insurance membership card, and
proof of the cost of the child's portion of the premiums; and

4.4 Regarding each child's dental insurance: the name of the carrier, the policy number, a

copy of the policy and schedule of benefits, a dental insurance membership card, and

proof of the cost of the child's portion of the premiums.

5. SERVICE & APPLICATION OF THIS ORDER

Each party must attach a copy of this order to the party's live pleading. This order is
effective upon the filing of an original petition and shall remain in full force and effect as a
temporary restraining order for fourteen days after the date of the filing of the original petition.
If no party contests this order by presenting evidence at a hearing on or before fourteen days

after the date of the filing of the original petition, this order shall continue in full force and

effect as a temporary injunction until further order of this court. This entire order will terminate

and will no longer be effective when the court signs a final order or the case is dismissed.

6. EFFECT OF OTHER COURT ORDERS

If any part of this order conflicts with any part of a protective order, the protective order
shall prevail. Any portion of this order not changed by a subsequent order remains in full force
and effect until the court signs a final order.

7. MEDIATION

The parties are encouraged to settle their disputes amicably without court intervention. The
parties are encouraged to use alternative dispute resolution methods, such as mediation, to

resolve the conflicts that may arise in this lawsuit.

SIGNED ON THE 8™ DAY OF JANUARY, 2021.
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HON. ANGELA TUCKER

199™ JUDICIAL DISTRICT COURT

HON. JENNIFER EDGEWORTH

219™ JUDICIAL DISTRICT COURT

HON. JOHN ROACH, JR.

296™ JUDICIAL DISTRICT COURT

(iKK
HON. TOM NOWAK

366™ JUDICIAL DISTRICT COURT

HON. BENJAMIN N. SMITH

380™ JUDICIAL DISTRICT COURT

S. FITa-^

HON. GEORGES. FLINT

4015T JUDICIAL DISTRICT COURT

ObndAiAS. lywuKpsain
HON. ANDREA THOMPSON

416™ JUDICIAL DISTRICT COURT

(m\a.JIa i^lidjuss
HON.CYNTHIA WHELESS

417™ JUDICIAL DISTRICT COURT

HON. JILL RENFRO WILLIS

429™ JUDICIAL DISTRICT COURT

HON. LINDSEY WYNNE

468™ JUDICIAL DISTRICT COURT

amL
HON. PIPER MCCRAW

469™ JUDICIAL DISTRICT COURT

HON. EMILYA. MISKEL

470™ JUDICIAL DISTRICT COURT

{hdklJL4<.
HON. ANDREA K. BOURESSA

4715TJUDICIAL DISTRICT COURT
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NO. 416-50435-2021

IN THE MATTER OF § IN THE DISTRICT COURT
THE MARRIAGE OF §

§
S  M  A  §
AND § 416th JUDICIAL DISTRICT

§
A  H  L

AND IN THE INTEREST OF §
A.A.A., A CHILD § COLLIN COUNTY, TEXAS

MOTION FOR CONTINUANCE

TO THE HONORABLE JUDGE OF SAID COURT:

This Motion for Continuance is brought by S  M  A ,

Petitioner, who shows in support:

1. This case is presently set for trial on June 25, 2021 at 9:00 a.m.

2. This is the first trial setting in this matter.

3. Petitioner, S  M  A  hired Michelle May O'Neil and

O'Neil Wysocki, PC to represent her in this divorce suit on May 5,

2021, which is approximately 51 days to final trial.

4. Petitioner, S  M  A , requests additional time as full

discovery has not been completed by either party.

5. S  M  A  asks the Court to grant a continuance to

allow her counsel adequate time to prepare for the final trial.

6. This continuance is not sought solely for delay, hut so that justice may

be done.

MOTION FOR CONTINUANCE Page 1 of 4

Filed: 5/13/2021 1:16 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53412751



Prayer

S  M  A  prays that the Court grant this Motion for

Continuance and reset this matter for trial.

S  M  A  prays for general relief.

O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Teh (972) 852-8000
Fafc (214)/8JD6-7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MARK RUSH WILLIAMSON

State Bar No. 21624650

m ark@owlawver s. com

Attorney for S  M  A
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Verification

The undersigned states under oath: "I am the attorney for the movant

in the foregoing Motion for Continuance. I have read the Motion. The statements

contained in paragraph 2 through 7 in the Motion are within my personal

knowledge and are true and correct."

Michelle May O'Neil

SIGNED under oath before me on

I, Nota»y Public, State of Texas

Certificate of Conference

I, the undersigned attorney, hereby certify to the Court that I have attempted

to confer with opposing counsel regarding this matter. I have not received a

response as of the filing of this Motion. ( ]

'k xdjMwcLL
MICHELLE MAY O'NEIL

Attorney for S  M  A
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Certificate of Service

I certify that a true copy of this Motion for Continuance was served in

accordance with rule 21a of the Texas Rules of Civil Procedure on the following on

May 1^, 2021:

Jeffery O. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAYO 'NEIL

Attorney for S  M  A
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
NOTICE OF INTENT TO OPPOSE ARBITRATION AWARD 

 
Pursuant to Tex. Gov. Code § 22.0041, S  M  A , Petitioner, 

herby notifies A  H  L , Respondent, of her intent to oppose any 

arbitration award based on Sharia Law that involves the marriage relationship or 

parent-child relationship. 

S  M  A ’s right to Due Process of Law under the United States 

Constitution and Due Course of Law under the Texas Constitution has been denied 

by: 

• Holding a cursory trial on the validity of the agreement in advance of 

and without the protections of a final trial on the merits of the case 

after proper discovery has been had. 

• Refusing to allow the presentation of evidence on Wife’s defenses to the 

validity and enforceability of the religious marriage affirmation as a 

premarital agreement. 

• Refusing to consider Wife’s affirmative defenses to the religious 

marriage affirmation as a premarital agreement. 

Filed: 5/13/2021 1:16 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53412751
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• Enforcing a religious marriage affirmation as an agreement that 

violates the Statute of Frauds. 

• Treating the disputed issue of the validity and enforceability of the 

religious marriage affirmation as a premarital agreement as a question 

of law without factual dispute. 

• Treating the disputed issue of the validity and enforceability of the 

religious marriage affirmation as a premarital agreement as a pretrial 

issue. 

• Violating the Establishment Clause which requires separation of 

government determination from religious activities. 

• Granting the Motion to Enforce Islamic Prenuptial Agreement and 

Refer Case to Muslim Court for Fiqh Panel was premature since the 

Court had yet to determine the validity and enforceability of the 

religious marriage affirmation as a premarital agreement by way of 

interim judgment at trial or other summary judgment proceeding. 

• Determining the merits of the validity and enforceability of the 

religious marriage affirmation as a premarital agreement with no 

evidence.  

• Denied Wife her right to trial under the United States Constitution. 

• Denied Wife her right to confrontation under the United States 

Constitution. 
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• Denied Wife her right to discovery under the United States 

Constitution. 

• Denied Wife her right to fair notice of the allegations made the basis of 

the suit under the United States Constitution. 

The Islamic Pre-Nuptial Agreement and its apparent requirement to 

implement to Sharia Law violates Wife’s right to Equal Protection under the United 

States Constitution. 

The Islamic Pre-Nuptial Agreement is invalid and unenforceable because the 

agreement violates S  M  A ’s right to Due Process of Law under the 

United States Constitution and Due Course of Law under the Texas Constitution. 

The Islamic Pre-Nuptial Agreement violates the Establishment Clause. The Islamic 

Pre-Nuptial Agreement was never intended to be a premarital agreement as defined 

by the laws of the State of Texas, but instead is merely a cultural and religious device. 

No party negotiated nor addressed a disclosure of assets or a waiver of the laws of 

this state or any other state in the event of divorce. Enforcement of this Islamic Pre-

Nuptial Agreement against S  M  A  would have an unconscionable 

result in that the application of Sharia law eliminates any right that S  

M  A  would have to a just and right division of the marital estate. The 

Islamic Pre-Nuptial Agreement also violates public policy in that premarital 

agreements or contracts regarding conservatorship are disfavored in Texas 

jurisprudence. Further, enforcement of the Islamic Pre-Nuptial Agreement as to the 

children the subject of this suit would violate the public policy and laws of the State 



of Texas and the Establishment Clause of the United States Constitution by applying

religious laws to conservatorship questions as opposed to a best interest examination

under Texas law.

Respectfully submitted,

O'NEIL WYSOCKI, P.O.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fqx^-(214)y806-7830

UU
MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MARK RUSH WILLIAMSON

State Bar No. 21624650

mark@o wlawyer s. com

Attorneys for S  M  A
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Certificate of Service

I certify that a true copy of the Notice Of Intent To Oppose Arbitration Award

was served on each attorney of record or party in accordance with the Texas Rules of

Civil Procedure on May 13, 2021 as follows:

Jeffrey O. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAY O'NEIL

Attorney for S  M  A
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
NOTICE OF PAST-DUE FINDINGS 

OF FACT AND CONCLUSIONS OF LAW 
 

Petitioner, S  M  A , in accordance with Rule 297 of the Texas 

Rules of Civil Procedure, gives notice to the Court that a timely Request for Findings 

of Fact and Conclusions of Law was filed on March 22, 2021. Findings and conclusions 

were due to be filed by the Court on or before April 12, 2021, which was the twentieth 

day following S  M  A ’s timely Request for Findings of Fact and 

Conclusions of Law but have not been filed. 

S  M  A  requests findings of fact and conclusions of law in 

accordance with Tex. Gov. Code § 22.0041. 

S  M  A  further requests that the clerk of the Court 

immediately call this Notice of Past-Due Findings of Fact and Conclusions of Law to 

the attention of the Court pursuant to Rule 297 of the Texas Rules of Civil Procedure. 

S  M  A  further requests that the Court cause copies of its 

findings and conclusions to be transmitted to each party in the suit as required by 

Rule 297 of the Texas Rules of Civil Procedure. 

 

Filed: 5/13/2021 1:16 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53412751



O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road, Suite 150
Dallas, Texas Ib2b4:
Tel: (972) 852-8000
Fax: (214) 306=^7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MARK R USH WILLIAMSON

State Bar No. 21624650

m ark@o wla wyer s .com

Attorneys for S  M  A

Certificate of Service

I certify that a true copy of the Notice of Past-Due Findings of Fact and

Conclusions of Law was served on each attorney of record or party in accordance with

the Texas Rules of Civil Procedure on May 13, 2021 as follows:

Jeffrey 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAY O'NEIL

Attorney for S  M  A
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 
 

NOTICE OF HEARING 
 
 NOTICE is hereby given to A  H  L  that a hearing has been 

set for Friday, June 11, 2021 at 8:30 A.M. at which time the 416th Judicial 

District Court of Collin County, Texas will consider: 

• S  M  A ’s Motion to Bifurcate and for Separate Trials filed 

on May 12, 2021. 

• S  M  A ’s Motion to Vacate or Reconsider Motion to 

Enforce Islam Pre-Nuptial Agreement filed on May 12, 2021. 

• S  M  A ’s Motion for Continuance filed on May 13, 2021. 

SIGNED on _____________________________. 

 

____________________________________ 
       JUDGE/COURT COORDINATOR 
 

 

 

  

Filed: 5/17/2021 11:26 AM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53499211

5/17/2021
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Certificate of Service 
 

 I certify that a true copy of this Notice of Hearing was served in accordance 

with rule 21a of the Texas Rules of Civil Procedure on the following on May 17, 

2021: 

 Jeffery O. Anderson by electronic filing manager. 

Elisse Woelfel by electronic filing manager. 

 

/s/Michelle May O’Neil 
MICHELLE MAY O'NEIL 
Attorney for S  M  A  
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
FIRST AMENDED MOTION TO 

BIFURCATE AND FOR SEPARATE TRIALS 
 
 NOW COMES S  M  A , Petitioner, and files this her First 

Amended Motion to Bifurcate and for Separate Trials, and in support thereof shows 

as follows: 

 S  M  A  requests this Court to bifurcate trial on the following 

issues:  

1. the enforceability and validity of the alleged arbitration provision of the 

alleged prenuptial agreement; 

2. the enforceability and validity of the alleged Islamic Pre-Nuptial 

Agreement; and 

3. the primary suit for divorce on issues of grounds, the child, and division 

of the marital estate. 

 These suits involve separate issues and separation will effectuate judicial 

economy and help to preserve the resources of the parties.   

 Texas Rule of Civil Procedure 174(b) allows the Court to order a separate trial 

on any claim(s) or issue(s) in the furtherance of convenience or to avoid prejudice. 

Filed: 5/25/2021 3:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53799951
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
FIRST AMENDED MOTION TO VACATE OR RECONSIDER 

MOTION TO ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND 
REFER CASE TO MUSLIM COURT OR FIQH PANEL 

 
TO THE HONORABLE JUDGE OF SAID COURT: 

Respondent, S  M  A , files this her First Amended Motion to 

Vacate or Reconsider Motion to Enforce Islamic Prenuptial Agreement and Refer Case 

to Muslim Court or Fiqh Panel, and in support thereof shows as follows: 

S  M  A  requests this Court to vacate and/or reconsider its 

Order on Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim 

Court or Fiqh Panel which was signed on March 22, 2021.  

I. Objections to alleged arbitration provisions in the agreement. 

1. No valid arbitration agreement exists. 

a. Legal Authority 

A party attempting to compel arbitration must first establish the existence of 

a valid arbitration agreement. Ellis v. Schlimmer, 337 S.W.3d 860, 861 (Tex. 2011); 

Dallas Cardiology Associates P.A. v. Mallick, 978 S.W.2d 209, 212 (Tex. App. – 

Filed: 5/25/2021 3:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53799951
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Texarkana 1998, pet. denied). A challenge to the validity of an arbitration provision 

in a contract is to be determined by the court. Buckeye Check Cashing, Inc. v. 

Cardegna, 546 U.S. 440, 444, 126 S.Ct. 1204, 163 L.Ed.2d 1038 (2006); see In re 

Morgan Stanley & Co., Inc., 293 S.W.3d 182 (Tex. 2009).  The court must determine 

the validity of an arbitration agreement in an evidentiary hearing to determine 

disputed material facts. Jack B. Anglin Co. v. Tipps, 842 S.W.2d 266, 269 (Tex. 1992). 

A court should stay an arbitration upon a showing that there is no valid, enforceable 

agreement to arbitrate. Tex. Civ. Prac. & Rem. Code §171.023.  

General contract defenses are available to invalidate an arbitration agreement 

provided that they related to the arbitration agreement itself. Doctors Assoc., Inc. v. 

Casarotto, 517 U.S. 681, 687, 116 S.Ct. 1652, 134 L.Ed.2d 902 (1996); In re FirstMerit 

Bank, 52 S.W.3d 749,756 (Tex. 2001) (citing Prima Paint Corp. v. Flood & Conklin 

Mfg. Co., 388 U.S. 395, 403-04, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967)); see also In re 

RLS Legal Solutions, LLC, 221 S.W.3d 629, 631-32 (Tex. 2007). No valid arbitration 

agreement exists because the provisions of the agreement that allegedly relate to 

arbitration fail due to duress, estoppel, failure of consideration, fraud, illegality, and 

other contract defenses. 

See generally Sofia Ramon, Arbitration: “Cliff’s Notes” for the General 

Practitioner, Soaking Up Some CLE A South Texas Litigation Seminar 14 (2013). 

b. Factual Argument 

The terms of the agreement do not specifically contain an agreement to 

arbitrate. The agreement is vague and ambiguous as to the terms. The agreement 
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references application of Islamic religious law, religious court, and religious judges to 

disputes between husband and wife. It does not specifically state that the parties will 

be subject to “binding arbitration”. In fact, the word “arbitration” is not used 

anywhere in the document. Rhetorically, should not an agreement to arbitrate clearly 

state that it is an agreement to arbitrate in order to be enforced as an arbitration 

agreement? 

2. If the agreement constitutes an agreement to arbitrate, the agreement 
to arbitrate is unconscionable and against public policy. 
 
a. Legal Authority 

Even assuming that the provisions of the agreement constitute an agreement 

to arbitrate, the agreement to arbitrate is invalid because it is unconscionable. 

Arbitration agreements which are unconscionable are unenforceable. Doctor's Assoc., 

Inc. v. Casarotto, 517 U.S. 681, 687-88, 116 S. Ct. 1652, 134 L. Ed. 2d 902 (1996); see 

also Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 89, 121 S.Ct. 513, 148 

L.Ed.2d 373 (2000). Texas law renders unconscionable agreements unenforceable. In 

re Olshan Foundation Repair Co., 328 S.W.3d 883, 892 (Tex. 2010); In re Poly-

America, L.P., 262 S.W.3d 337, 338 (Tex. 2008). Unconscionability may be 

substantive or procedural. Substantive unconscionability refers to the fairness of the 

arbitration provision itself, whereas procedural unconscionability refers to the 

circumstances surrounding adoption of the arbitration provision. In re Palm Harbor 

Homes, Inc., 195 S.W.3d 672, 677 (Tex. 2006); In re Halliburton Co., 80 S.W.3d 566, 

571 (Tex. 2002). The Dallas Court of Appeals held where an agreement between 
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marrying parties attempts to change the application of the laws of the State of Texas 

to Islamic law, the agreement was unconscionable and therefore not valid and 

enforceable. Sheriff v. Moosa, 2015 WL 4736564 (Tex. App. – Dallas 2015, no pet.). 

Further, a court may refuse to enforce a contract or a provision in a contract 

on the ground that it is against public policy. As Attorney General Opinion KP-0094 

states: “Section 4.003 of the Family Code authorizes the parties to a premarital 

agreement to contract with respect to all matters ‘not in violation of public policy or 

a statute imposing a criminal penalty.’ Tex. Fam. Code §4.003(a)(8) . . . . [H]owever, 

courts may refuse to enforce a contract, or a provision in a contract, on the ground 

that it is against public policy.” Tex. Att’y Gen. Op. No. KP-0094 (2016). 

“[A] court need not enforce a foreign law if enforcement would be contrary to 

Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App.—Houston 

[1st Dist.] 2019, no pet.) (citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App.—Fort 

Worth 1982, no writ). Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result . . . runs so counter to our notions of good morals and 

natural justice that we hold that Islamic law in this situation need not be applied.” 

Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App.—Fort Worth 1982, no writ). 

b. Factual Argument 

The alleged arbitration provision is substantively unconscionable, illegal, and 

against the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic Law. 

Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. Code 
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§22.0041. Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result … runs so counter to our notions of good 

morals and natural justice that we hold that Islamic law in this situation 

need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort 

Worth 1985, no writ). “[A] court need not enforce a foreign law if 

enforcement would be contrary to Texas public policy.” Broussard v. 

Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st Dist.] 2019, no 

pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App. – Fort Worth 

1982, no writ). 

2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 

agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the laws 

of the State of Texas. Shiva Falsafi, Religion, Women, and the Holy Grail 

of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): Allison Gerli, 

Living Happily Ever After in a Land of Separate Church and State: 

Treatment of Islamic Marital Contracts, 26 J. Am. Acad. Matrim. Law 

113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage contracts in 

American Courts: Interpreting Mahr Agreements as Prenuptials and 

their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 214-15 (2002) 

(“The question of whether the couple meant to waive community 
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property and equitable distribution rules implicates the Establishment 

Clause because interpreting mahr agreements necessarily entails an 

analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law limits the rights of a woman to obtain a divorce absent 

consent of the husband and applies the laws differently to women versus 

men. Shiva Falsafi, Religion, Women, and the Holy Grail of Legal 

Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). “The Quran gives 

married men a right to divorce their wives. Nothing in the Quran gives 

married women the same right. In the Islamic law on divorce, in keeping 

with the Quran's provision, the husband has a unilateral right to obtain 

a divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law means that the weight and credibility of the evidence 

provided by S  M  A  will be half of that of any male 

who testifies of provides evidence, including A  H  L . 
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Thus, S  M  A  will not be meaningfully heard nor 

afforded a meaningful opportunity to present evidence material to the 

controversy and cross-examine any witnesses. “In Islamic law, the rules 

concerning witness testimony discriminate between men and women. 

For example, a woman's testimony is worth half that of a man's, 

according to the following instructions from the Quran: ‘And get two 

witnesses out of your own men, and if two men are not there then a man 

and two women ... so that if one makes a mistake, the other can remind 

her.’ Apparently, a man is presumed to be a competent witness, whereas 

a woman is not.” Barbara Massie, Examining the Foundations: 

Comparing Islamic Law and the Common Law of the United States, 11 

Liberty U.L. Rev. 525, 554 (2016). “Another issue emerges if the parties 

chose Islamic law as the applicable evidentiary law and adopted an 

interpretation that holds a woman's testimony to be equal to half of a 

man's testimony.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 499 (2013). “Furthermore, if the 

parties ask the arbitrator to apply Islamic law and the arbitrator 

interprets Islamic law as dictating that a woman's testimony equals half 

of a man's testimony, then a U.S. court's recognition and enforcement of 

such an award might violate the Equal Protection Clause.” Saad U. 
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Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 512 (2013). 

5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 

Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 

“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 

Quran: ‘And get two witnesses out of your own men, and if two men are 

not there then a man and two women ... so that if one makes a mistake, 

the other can remind her.’ Apparently, a man is presumed to be a 

competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another 

issue emerges if the parties chose Islamic law as the applicable 

evidentiary law and adopted an interpretation that holds a woman's 

testimony to be equal to half of a man's testimony.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. Courts 
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Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 (2013). 

“Furthermore, if the parties ask the arbitrator to apply Islamic law and 

the arbitrator interprets Islamic law as dictating that a woman's 

testimony equals half of a man's testimony, then a U.S. court's 

recognition and enforcement of such an award might violate the Equal 

Protection Clause.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 

woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 

Contracts: A Guide to Islamic Marriage Agreements in American Courts, 

2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married men a 

right to divorce their wives. Nothing in the Quran gives married women 

the same right. In the Islamic law on divorce, in keeping with the 

Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 
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best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 

determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 

decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 

we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary to 

Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. 

– Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 

462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a marital 

estate, community property or separate property. Nathan B. Oman, 

How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 (2011); 

Nathan B. Oman, Bargaining in the Shadow of God’s Law: Islamic Mahr 

Contracts and the Perils of Legal Specialization, 45 Wake Forest L. Rev. 

579, 590 (2010) (“There is nothing in Islamic law analogous to 
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community or marital property.”); Lindsey E. Blenkhorn, Islamic 

Marriage contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

226 (2002) (“The Shari’a – whereby the wife is not permitted to work 

without permission but then is not allowed to claim ownership in 

anything that she does not herself earn – is so repugnant to public policy 

that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 

custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art IV, 

sec. 2, cl. 1. 

12. S  M  A  did not enter into the alleged arbitration 

provision voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

Further, S  M  A  did not sign the alleged arbitration 

agreement voluntarily. Instead, it was presented to her during the wedding ceremony 

for the first time where she was forced to sign it without reading it or having a 
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meaningful opportunity to negotiate its contents. 

II. Objections to conduct of the prior hearing to enforce agreement. 
 

At the prior hearing, this Court validated the agreement’s alleged arbitration 

provisions without allowing S  M  A  a meaningful opportunity to be 

heard on her defenses to the validity of the arbitration agreement. (Transcript at 35.)  

The Court allowed A  H  L  to present evidence and testimony of his 

expert witness regarding the validity of the agreement in general, but denied S  

M  A  the opportunity to present evidence and testimony. (Transcript at 

35.) S  M  A  had evidence to present as to disputed fact issues 

regarding the validity of the alleged arbitration agreement. As such, this Court 

denied S  M  A  her right to Due Process under the United States 

Constitution and Due Course of Law under the Texas Constitution.  

III. Objections to validity and enforceability of the 
agreement as a whole. 
 

a. Legal Authority 

The alleged agreement is invalid and unenforceable. The alleged agreement 

was never intended to be a premarital agreement as defined by the laws of the State 

of Texas, but instead is merely a cultural and religious device. No party negotiated 

nor addressed a disclosure of assets or a waiver of the laws of this state or any other 

state in the event of divorce.  

Further, a court may refuse to enforce a contract or a provision in a contract 

on the ground that it is against public policy. As Attorney General Opinion KP-0094 



_______________________________________________________________________________________________________ 
FIRST AMENDED MOTION TO VACATE OR RECONSIDER 
MOTION TO ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND 
REFER CASE TO MUSLIM COURT FOR FIQH PANEL Page 13 of 23 

states, “Section 4.003 of the Family Code authorizes the parties to a premarital 

agreement to contract with respect to all matters ‘not in violation of public policy or 

a statute imposing a criminal penalty.’ Tex. Fam. Code §4.003(a)(8)…. [H]owever, 

courts may refuse to enforce a contract, or a provision in a contract, on the ground 

that it is against public policy.” Tex. Att’y Gen. Op. No. KP-0094 (2016). 

b. Factual Argument 

The agreement as a whole is substantively unconscionable, illegal, and against 

the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic Law. 

Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. Code 

§22.0041. Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result … runs so counter to our notions of good 

morals and natural justice that we hold that Islamic law in this situation 

need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort 

Worth 1985, no writ). “[A] court need not enforce a foreign law if 

enforcement would be contrary to Texas public policy.” Broussard v. 

Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st Dist.] 2019, no 

pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App. – Fort Worth 

1982, no writ). 

2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 
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agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the laws 

of the State of Texas. Shiva Falsafi, Religion, Women, and the Holy Grail 

of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): Allison Gerli, 

Living Happily Ever After in a Land of Separate Church and State: 

Treatment of Islamic Marital Contracts, 26 J. Am. Acad. Matrim. Law 

113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage Contracts in 

American Courts: Interpreting Mahr Agreements as Prenuptials and 

their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 214-15 (2002) 

(“The question of whether the couple meant to waive community 

property and equitable distribution rules implicates the Establishment 

Clause because interpreting mahr agreements necessarily entails an 

analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law limits the rights of a woman to obtain a divorce absent 

consent of the husband and applies the laws differently to women versus 

men. Shiva Falsafi, Religion, Women, and the Holy Grail of Legal 

Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). “The Quran gives 

married men a right to divorce their wives. Nothing in the Quran gives 

married women the same right. In the Islamic law on divorce, in keeping 



_______________________________________________________________________________________________________ 
FIRST AMENDED MOTION TO VACATE OR RECONSIDER 
MOTION TO ENFORCE ISLAMIC PRENUPTIAL AGREEMENT AND 
REFER CASE TO MUSLIM COURT FOR FIQH PANEL Page 15 of 23 

with the Quran's provision, the husband has a unilateral right to obtain 

a divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law means that the weight and credibility of the evidence 

provided by S  M  A  will be half of that of any male 

who testifies of provides evidence, including A  H  L . 

Thus, S  M  A  will not be meaningfully heard nor 

afforded a meaningful opportunity to present evidence material to the 

controversy and cross-examine any witnesses. “In Islamic law, the rules 

concerning witness testimony discriminate between men and women. 

For example, a woman's testimony is worth half that of a man's, 

according to the following instructions from the Quran: ‘And get two 

witnesses out of your own men, and if two men are not there then a man 

and two women ... so that if one makes a mistake, the other can remind 

her.’ Apparently, a man is presumed to be a competent witness, whereas 

a woman is not.” Barbara Massie, Examining the Foundations: 

Comparing Islamic Law and the Common Law of the United States, 11 

Liberty U.L. Rev. 525, 554 (2016). “Another issue emerges if the parties 
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chose Islamic law as the applicable evidentiary law and adopted an 

interpretation that holds a woman's testimony to be equal to half of a 

man's testimony.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 499 (2013). “Furthermore, if the 

parties ask the arbitrator to apply Islamic law and the arbitrator 

interprets Islamic law as dictating that a woman's testimony equals half 

of a man's testimony, then a U.S. court's recognition and enforcement of 

such an award might violate the Equal Protection Clause.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 512 (2013). 

5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 

Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 

“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 
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Quran: ‘And get two witnesses out of your own men, and if two men are 

not there then a man and two women ... so that if one makes a mistake, 

the other can remind her.’ Apparently, a man is presumed to be a 

competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another 

issue emerges if the parties chose Islamic law as the applicable 

evidentiary law and adopted an interpretation that holds a woman's 

testimony to be equal to half of a man's testimony.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. Courts 

Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 (2013). 

“Furthermore, if the parties ask the arbitrator to apply Islamic law and 

the arbitrator interprets Islamic law as dictating that a woman's 

testimony equals half of a man's testimony, then a U.S. court's 

recognition and enforcement of such an award might violate the Equal 

Protection Clause.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 
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woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 

Contracts: A Guide to Islamic Marriage Agreements in American Courts, 

2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married men a 

right to divorce their wives. Nothing in the Quran gives married women 

the same right. In the Islamic law on divorce, in keeping with the 

Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 

best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 

determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 

decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 

we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary to 

Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. 
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– Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 

462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a marital 

estate, community property or separate property. Nathan B. Oman, 

How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 (2011); 

Nathan B. Oman, Bargaining in the Shadow of God’s Law: Islamic Mahr 

Contracts and the Perils of Legal Specialization, 45 Wake Forest L. Rev. 

579, 590 (2010) (“There is nothing in Islamic law analogous to 

community or marital property.”); Lindsey E. Blenkhorn, Islamic 

Marriage contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

226 (2002) (“The Shari’a – whereby the wife is not permitted to work 

without permission but then is not allowed to claim ownership in 

anything that she does not herself earn – is so repugnant to public policy 

that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 

custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art IV, 
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sec. 2, cl. 1. 

12. Misinterprets the alleged agreement as a premarital agreement 

negotiated in contemplation of marriage; instead, the alleged agreement 

IS the marriage itself. Shiva Falsafi, Religion, Women, and the Holy 

Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 (2014) (“…[T]he 

Qur’an defines the mahr as a gift to the bride for entering into the 

marriage contract, and not as a vehicle for apportioning property and 

resources at the time of divorce.); Nathan B. Oman, How to Judge 

Shari’a Contracts: A Guide to Islamic Marriage Agreements in American 

Courts, 2011 Utah L. Rev. 287, 321-22 (2011). 

13. No disclosure of assets and liabilities was made between the parties and 

none was waived; thus, it is invalid as a premarital agreement under 

the laws of the State of Texas. Shiva Falsafi, Religion, Women, and the 

Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 (2014) 

(…[T]here is neither a requirement for the ‘fair and reasonable 

disclosure of the property’ nor much sanction against what might be 

considered unconscionable behavior under statutory prenuptial 

regimes.”) 

14. S  M  A  did not enter into the alleged prenuptial 

agreement voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 
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as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

Upon a finding that the agreement is unconscionable, the question of a fair 

disclosure or waiver thereof is considered.  The agreement did not provide that SA 

knowingly waive her rights under the Texas Constitution to a determination of the 

community property and separate property of the marital estate of the parties. 

Further, S  M  A  did not sign the alleged arbitration 

agreement voluntarily. Instead, it was presented to her during the wedding ceremony 

for the first time where she was forced to sign it without reading it or having a 

meaningful opportunity to negotiate its contents. 

IV. Notice under Government Code §22.0041. 

S  M  A  gives notice that, for all of the reasons stated herein, 

she intends to oppose the enforcement of a judgment or an arbitration award based 

on Islamic law that involves the marriage relationship or a parent-child relationship.  

Prayer 

WHEREFORE, PREMISES CONSIDERED, S  M  A  prays 

this Court vacate her Order on Motion to Enforce Islamic Prenuptial Agreement and 

Refer Case to Muslim Court or Fiqh Panel, find that the alleged arbitration agreement 

is invalid for the reasons stated and therefore unenforceable. As such, S  

M  A  prays this Court to deny A  H  L ’s request to compel 

arbitration and set the matter for trial on the defenses to the enforceability of the 

agreement as a whole. S  M  A  prays for such other and further 



relief to which she may be justly entitled under the laws of the United States and the

State of Texas.
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
FIRST AMENDED NOTICE OF 

INTENT TO OPPOSE ARBITRATION AWARD 
 

Pursuant to Tex. Gov. Code § 22.0041, S  M  A , Petitioner, 

herby notifies A  H  L , Respondent, of her intent to oppose any 

arbitration award based on Islamic Sharia Law that involves the marriage 

relationship or parent-child relationship. 

I. Objections to the alleged arbitration provisions in the agreement. 

The alleged arbitration provision is substantively unconscionable, illegal, and 

against the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic Law. 

Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. Code 

§22.0041. Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result … runs so counter to our notions of good 

morals and natural justice that we hold that Islamic law in this situation 

need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort 

Worth 1985, no writ). “[A] court need not enforce a foreign law if 

enforcement would be contrary to Texas public policy.” Broussard v. 

Filed: 5/25/2021 3:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53799951
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Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st Dist.] 2019, no 

pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App. – Fort Worth 

1982, no writ). 

2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 

agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the laws 

of the State of Texas. Shiva Falsafi, Religion, Women, and the Holy Grail 

of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): Allison Gerli, 

Living Happily Ever After in a Land of Separate Church and State: 

Treatment of Islamic Marital Contracts, 26 J. Am. Acad. Matrim. Law 

113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage Contracts in 

American Courts: Interpreting Mahr Agreements as Prenuptials and 

their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 214-15 (2002) 

(“The question of whether the couple meant to waive community 

property and equitable distribution rules implicates the Establishment 

Clause because interpreting mahr agreements necessarily entails an 

analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 
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Islamic Law limits the rights of a woman to obtain a divorce absent 

consent of the husband and applies the laws differently to women versus 

men. Shiva Falsafi, Religion, Women, and the Holy Grail of Legal 

Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). “The Quran gives 

married men a right to divorce their wives. Nothing in the Quran gives 

married women the same right. In the Islamic law on divorce, in keeping 

with the Quran's provision, the husband has a unilateral right to obtain 

a divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law means that the weight and credibility of the evidence 

provided by S  M  A  will be half of that of any male 

who testifies of provides evidence, including A  H  L . 

Thus, S  M  A  will not be meaningfully heard nor 

afforded a meaningful opportunity to present evidence material to the 

controversy and cross-examine any witnesses. “In Islamic law, the rules 

concerning witness testimony discriminate between men and women. 

For example, a woman's testimony is worth half that of a man's, 

according to the following instructions from the Quran: ‘And get two 
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witnesses out of your own men, and if two men are not there then a man 

and two women ... so that if one makes a mistake, the other can remind 

her.’ Apparently, a man is presumed to be a competent witness, whereas 

a woman is not.” Barbara Massie, Examining the Foundations: 

Comparing Islamic Law and the Common Law of the United States, 11 

Liberty U.L. Rev. 525, 554 (2016). “Another issue emerges if the parties 

chose Islamic law as the applicable evidentiary law and adopted an 

interpretation that holds a woman's testimony to be equal to half of a 

man's testimony.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 499 (2013). “Furthermore, if the 

parties ask the arbitrator to apply Islamic law and the arbitrator 

interprets Islamic law as dictating that a woman's testimony equals half 

of a man's testimony, then a U.S. court's recognition and enforcement of 

such an award might violate the Equal Protection Clause.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 512 (2013). 

5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 
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Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 

“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 

Quran: ‘And get two witnesses out of your own men, and if two men are 

not there then a man and two women ... so that if one makes a mistake, 

the other can remind her.’ Apparently, a man is presumed to be a 

competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another 

issue emerges if the parties chose Islamic law as the applicable 

evidentiary law and adopted an interpretation that holds a woman's 

testimony to be equal to half of a man's testimony.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. Courts 

Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 (2013). 

“Furthermore, if the parties ask the arbitrator to apply Islamic law and 

the arbitrator interprets Islamic law as dictating that a woman's 

testimony equals half of a man's testimony, then a U.S. court's 

recognition and enforcement of such an award might violate the Equal 
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Protection Clause.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 

woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 

Contracts: A Guide to Islamic Marriage Agreements in American Courts, 

2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married men a 

right to divorce their wives. Nothing in the Quran gives married women 

the same right. In the Islamic law on divorce, in keeping with the 

Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 

best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 

determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 
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decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 

we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary to 

Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. 

– Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 

462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a marital 

estate, community property or separate property. Nathan B. Oman, 

How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 (2011); 

Nathan B. Oman, Bargaining in the Shadow of God’s Law: Islamic Mahr 

Contracts and the Perils of Legal Specialization, 45 Wake Forest L. Rev. 

579, 590 (2010) (“There is nothing in Islamic law analogous to 

community or marital property.”); Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

226 (2002) (“The Shari’a – whereby the wife is not permitted to work 

without permission but then is not allowed to claim ownership in 

anything that she does not herself earn – is so repugnant to public policy 



________________________________________________________________________________________________________ 
FIRST AMENDED NOTICE OF 
INTENT TO OPPOSE ARBITRATION AWARD  Page 8 of 17 

that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 

custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art IV, 

sec. 2, cl. 1. 

12. S  M  A  did not enter into the alleged arbitration 

provision voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

II. Objections to the alleged prenuptial agreement as a whole. 

The agreement as a whole is substantively unconscionable, illegal, and against 

the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic Law. 

Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. Code 

§22.0041. Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result … runs so counter to our notions of good 

morals and natural justice that we hold that Islamic law in this situation 

need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort 



________________________________________________________________________________________________________ 
FIRST AMENDED NOTICE OF 
INTENT TO OPPOSE ARBITRATION AWARD  Page 9 of 17 

Worth 1985, no writ). “[A] court need not enforce a foreign law if 

enforcement would be contrary to Texas public policy.” Broussard v. 

Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st Dist.] 2019, no 

pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. App. – Fort Worth 

1982, no writ). 

2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 

agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the laws 

of the State of Texas. Shiva Falsafi, Religion, Women, and the Holy Grail 

of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): Allison Gerli, 

Living Happily Ever After in a Land of Separate Church and State: 

Treatment of Islamic Marital Contracts, 26 J. Am. Acad. Matrim. Law 

113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage Contracts in 

American Courts: Interpreting Mahr Agreements as Prenuptials and 

their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 214-15 (2002) 

(“The question of whether the couple meant to waive community 

property and equitable distribution rules implicates the Establishment 

Clause because interpreting mahr agreements necessarily entails an 

analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 
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United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law limits the rights of a woman to obtain a divorce absent 

consent of the husband and applies the laws differently to women versus 

men. Shiva Falsafi, Religion, Women, and the Holy Grail of Legal 

Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). “The Quran gives 

married men a right to divorce their wives. Nothing in the Quran gives 

married women the same right. In the Islamic law on divorce, in keeping 

with the Quran's provision, the husband has a unilateral right to obtain 

a divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as Texas 

Civil Practice and Remedies Code §171.047 in that the application of 

Islamic Law means that the weight and credibility of the evidence 

provided by S  M  A  will be half of that of any male 

who testifies of provides evidence, including A  H  L . 

Thus, S  M  A  will not be meaningfully heard nor 

afforded a meaningful opportunity to present evidence material to the 

controversy and cross-examine any witnesses. “In Islamic law, the rules 

concerning witness testimony discriminate between men and women. 
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For example, a woman's testimony is worth half that of a man's, 

according to the following instructions from the Quran: ‘And get two 

witnesses out of your own men, and if two men are not there then a man 

and two women ... so that if one makes a mistake, the other can remind 

her.’ Apparently, a man is presumed to be a competent witness, whereas 

a woman is not.” Barbara Massie, Examining the Foundations: 

Comparing Islamic Law and the Common Law of the United States, 11 

Liberty U.L. Rev. 525, 554 (2016). “Another issue emerges if the parties 

chose Islamic law as the applicable evidentiary law and adopted an 

interpretation that holds a woman's testimony to be equal to half of a 

man's testimony.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 499 (2013). “Furthermore, if the 

parties ask the arbitrator to apply Islamic law and the arbitrator 

interprets Islamic law as dictating that a woman's testimony equals half 

of a man's testimony, then a U.S. court's recognition and enforcement of 

such an award might violate the Equal Protection Clause.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 512 (2013). 
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5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 

Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 

“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 

Quran: ‘And get two witnesses out of your own men, and if two men are 

not there then a man and two women ... so that if one makes a mistake, 

the other can remind her.’ Apparently, a man is presumed to be a 

competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another 

issue emerges if the parties chose Islamic law as the applicable 

evidentiary law and adopted an interpretation that holds a woman's 

testimony to be equal to half of a man's testimony.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. Courts 

Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 (2013). 

“Furthermore, if the parties ask the arbitrator to apply Islamic law and 

the arbitrator interprets Islamic law as dictating that a woman's 
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testimony equals half of a man's testimony, then a U.S. court's 

recognition and enforcement of such an award might violate the Equal 

Protection Clause.” Saad U. Rizwan, Foreseeable Issues and Hard 

Questions: The Implications of U.S. Courts Recognizing and Enforcing 

Foreign Arbitral Awards Applying Islamic Law Under the New York 

Convention, 98 Cornell L. Rev. 493, 512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 

woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 

Contracts: A Guide to Islamic Marriage Agreements in American Courts, 

2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married men a 

right to divorce their wives. Nothing in the Quran gives married women 

the same right. In the Islamic law on divorce, in keeping with the 

Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty U.L. 

Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 

best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 
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determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 

decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 

we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary to 

Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. 

– Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 

462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a marital 

estate, community property or separate property. Nathan B. Oman, 

How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 (2011); 

Nathan B. Oman, Bargaining in the Shadow of God’s Law: Islamic Mahr 

Contracts and the Perils of Legal Specialization, 45 Wake Forest L. Rev. 

579, 590 (2010) (“There is nothing in Islamic law analogous to 

community or marital property.”); Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

226 (2002) (“The Shari’a – whereby the wife is not permitted to work 
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without permission but then is not allowed to claim ownership in 

anything that she does not herself earn – is so repugnant to public policy 

that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 

custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art IV, 

sec. 2, cl. 1. 

12. Misinterprets the alleged agreement as a premarital agreement 

negotiated in contemplation of marriage; instead, the alleged agreement 

IS the marriage itself. Shiva Falsafi, Religion, Women, and the Holy 

Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 (2014) (“…[T]he 

Qur’an defines the mahr as a gift to the bride for entering into the 

marriage contract, and not as a vehicle for apportioning property and 

resources at the time of divorce.); Nathan B. Oman, How to Judge 

Shari’a Contracts: A Guide to Islamic Marriage Agreements in American 

Courts, 2011 Utah L. Rev. 287, 321-22 (2011). 

13. No disclosure of assets and liabilities was made between the parties and 

none was waived; thus, it is invalid as a premarital agreement under 

the laws of the State of Texas. Shiva Falsafi, Religion, Women, and the 

Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 (2014) 



________________________________________________________________________________________________________ 
FIRST AMENDED NOTICE OF 
INTENT TO OPPOSE ARBITRATION AWARD  Page 16 of 17 

(…[T]here is neither a requirement for the ‘fair and reasonable 

disclosure of the property’ nor much sanction against what might be 

considered unconscionable behavior under statutory prenuptial 

regimes.”) 

14. S  M  A  did not enter into the alleged prenuptial 

agreement voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

Upon a finding that the agreement is unconscionable, the question of a fair 

disclosure or waiver thereof is considered.  The agreement did not provide that 

S  M  A  knowingly waive her rights under the Texas Constitution 

to a determination of the community property and separate property of the marital 

estate of the parties.  

Further, S  M  A  did not sign the alleged arbitration 

agreement voluntarily. Instead, it was presented to her during the wedding ceremony 

for the first time where she was forced to sign it without reading it or having a 

meaningful opportunity to negotiate its contents. 

 

[INTENTIONALLY LEFT BLANK] 
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 
 

S  M  A ’S SECOND AMENDED 
ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE 

 
 S  M  A , Counterrespondent, files this Second Amended 

Answer to Original Counterpetition for Divorce and Motion to Enforce Islamic 

Prenuptial Agreement and to Refer Case to Muslim Court or Fiqh Panel.   

1. General Denial 

S  M  A  denies the allegations of the Second Amended 

Answer to Original Counterpetition for Divorce. 

2. Verified Denials 

Subject to and without waiving the foregoing General Denial, S  

M  A  enters the following verified denials: 

a. S  M  A  denies the alleged agreement contains a valid 

and enforceable arbitration clause. 

b. S  M  A  denies that the alleged arbitration clause is 

valid or enforceable. 

c. The written agreement is without consideration. 

Filed: 5/25/2021 3:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53799951



________________________________________________________________________________________________________ 
S  M  A ’S SECOND AMENDED 
ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 2 of 21 

d. S  M  A  denies that the alleged Islamic Pre-Nuptial 

Agreement is a valid contract. 

e. S  M  A  denies that the alleged Islamic Pre-Nuptial 

Agreement is enforceable as a premarital agreement. 

f. S  M  A  denies the enforceability of the alleged Islamic 

Pre-Nuptial Agreement as a premarital agreement pursuant to Tex. Fam. 

Code 4.003. 

3. Affirmative Defenses 

Subject to and without waiving the foregoing general denial and verified 

denial, S  M  A  asserts the following affirmative defenses to the 

alleged arbitration clause, the alleged agreement as a whole, and/or the case in chief 

under Rule 94 of the Texas Rules of Civil Procedure: 

a. Unconscionability; 

b. Constitutionality; 

c. ambiguity; 

d. duress; 

e. estoppel; 

f. failure of consideration; 

g. fraud; 

h. illegality;  

i. waiver;  

j. material breach; and 
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k. Statute of Frauds. 

4. Special Defenses to the Alleged Arbitration Clause 

Subject to and without waiving the foregoing general denial, verified denials, 

and affirmative defenses, S  M  A  asserts the following special 

defenses. The alleged arbitration provision is substantively unconscionable, illegal, 

and against the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic Law. 

Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. Code 

§22.0041. Texas courts should decline to apply Islamic law when “[t]he 

harshness of such a result … runs so counter to our notions of good 

morals and natural justice that we hold that Islamic law in this 

situation need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. 

App. – Fort Worth 1985, no writ). “[A] court need not enforce a foreign 

law if enforcement would be contrary to Texas public policy.” 

Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st 

Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. 

App. – Fort Worth 1982, no writ). 

2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 

agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the 
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laws of the State of Texas. Shiva Falsafi, Religion, Women, and the 

Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): 

Allison Gerli, Living Happily Ever After in a Land of Separate Church 

and State: Treatment of Islamic Marital Contracts, 26 J. Am. Acad. 

Matrim. Law 113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage 

Contracts in American Courts: Interpreting Mahr Agreements as 

Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

214-15 (2002) (“The question of whether the couple meant to waive 

community property and equitable distribution rules implicates the 

Establishment Clause because interpreting mahr agreements 

necessarily entails an analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as 

Texas Civil Practice and Remedies Code §171.047 in that the 

application of Islamic Law limits the rights of a woman to obtain a 

divorce absent consent of the husband and applies the laws differently 

to women versus men. Shiva Falsafi, Religion, Women, and the Holy 

Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). 

“The Quran gives married men a right to divorce their wives. Nothing 

in the Quran gives married women the same right. In the Islamic law 

on divorce, in keeping with the Quran's provision, the husband has a 

unilateral right to obtain a divorce.” Barbara Massie, Examining the 
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Foundations: Comparing Islamic Law and the Common Law of the 

United States, 11 Liberty U.L. Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as 

Texas Civil Practice and Remedies Code §171.047 in that the 

application of Islamic Law means that the weight and credibility of the 

evidence provided by S  M  A  will be half of that of 

any male who testifies of provides evidence, including A  H  

L . Thus, S  M  A  will not be meaningfully heard 

nor afforded a meaningful opportunity to present evidence material to 

the controversy and cross-examine any witnesses. “In Islamic law, the 

rules concerning witness testimony discriminate between men and 

women. For example, a woman's testimony is worth half that of a 

man's, according to the following instructions from the Quran: ‘And get 

two witnesses out of your own men, and if two men are not there then 

a man and two women ... so that if one makes a mistake, the other can 

remind her.’ Apparently, a man is presumed to be a competent witness, 

whereas a woman is not.” Barbara Massie, Examining the 

Foundations: Comparing Islamic Law and the Common Law of the 

United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another issue 

emerges if the parties chose Islamic law as the applicable evidentiary 

law and adopted an interpretation that holds a woman's testimony to 
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be equal to half of a man's testimony.” Saad U. Rizwan, Foreseeable 

Issues and Hard Questions: The Implications of U.S. Courts 

Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 

(2013). “Furthermore, if the parties ask the arbitrator to apply Islamic 

law and the arbitrator interprets Islamic law as dictating that a 

woman's testimony equals half of a man's testimony, then a U.S. 

court's recognition and enforcement of such an award might violate the 

Equal Protection Clause.” Saad U. Rizwan, Foreseeable Issues and 

Hard Questions: The Implications of U.S. Courts Recognizing and 

Enforcing Foreign Arbitral Awards Applying Islamic Law Under the 

New York Convention, 98 Cornell L. Rev. 493, 512 (2013). 

5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 

Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 

“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 

Quran: ‘And get two witnesses out of your own men, and if two men 

are not there then a man and two women ... so that if one makes a 
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mistake, the other can remind her.’ Apparently, a man is presumed to 

be a competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). 

“Another issue emerges if the parties chose Islamic law as the 

applicable evidentiary law and adopted an interpretation that holds a 

woman's testimony to be equal to half of a man's testimony.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 499 (2013). “Furthermore, if the parties ask the arbitrator to 

apply Islamic law and the arbitrator interprets Islamic law as 

dictating that a woman's testimony equals half of a man's testimony, 

then a U.S. court's recognition and enforcement of such an award 

might violate the Equal Protection Clause.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. 

Courts Recognizing and Enforcing Foreign Arbitral Awards Applying 

Islamic Law Under the New York Convention, 98 Cornell L. Rev. 493, 

512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 

woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 
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Contracts: A Guide to Islamic Marriage Agreements in American 

Courts, 2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married 

men a right to divorce their wives. Nothing in the Quran gives married 

women the same right. In the Islamic law on divorce, in keeping with 

the Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty 

U.L. Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 

best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 

determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 

decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 

we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary 

to Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. 

App. – Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 
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S.W.2d 459, 462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a 

marital estate, community property or separate property. Nathan B. 

Oman, How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 

(2011); Nathan B. Oman, Bargaining in the Shadow of God’s Law: 

Islamic Mahr Contracts and the Perils of Legal Specialization, 45 

Wake Forest L. Rev. 579, 590 (2010) (“There is nothing in Islamic law 

analogous to community or marital property.”); Lindsey E. Blenkhorn, 

Islamic Marriage Contracts in American Courts: Interpreting Mahr 

Agreements as Prenuptials and their Effect on Muslim Women, 76 S. 

Cal. L. Rev. 189, 226 (2002) (“The Shari’a – whereby the wife is not 

permitted to work without permission but then is not allowed to claim 

ownership in anything that she does not herself earn – is so repugnant 

to public policy that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 

custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art 

IV, sec. 2, cl. 1. 
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12. S  M  A  did not enter into the alleged arbitration 

provision voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

5. Special Defenses to the Alleged Prenuptial Agreement 

 Subject to and without waiving the foregoing general denial, verified denials, 

and affirmative defenses, S  M  A  asserts the following special 

defenses. The agreement as a whole is substantively unconscionable, illegal, and 

against the public policy of the State of Texas for the following reasons: 

1. Changes the application of the laws of the State of Texas to Islamic 

Law. Tex. Att’y Gen. Op. No. KP-0094 (2016); Tex. Civ. Prac. & Rem. 

Code §22.0041. Texas courts should decline to apply Islamic law when 

“[t]he harshness of such a result … runs so counter to our notions of 

good morals and natural justice that we hold that Islamic law in this 

situation need not be applied.” Seth v. Seth, 694 S.W.2d 459, 463 (Tex. 

App. – Fort Worth 1985, no writ). “[A] court need not enforce a foreign 

law if enforcement would be contrary to Texas public policy.” 

Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. App. – Houston [1st 

Dist.] 2019, no pet.), citing Seth v. Seth, 695 S.W.2d 459, 462-64 (Tex. 

App. – Fort Worth 1982, no writ). 
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2. Violates the Establishment Clause which requires separation of 

government determination from religious activities under the United 

States Constitution and the Texas Constitution in that the arbitration 

agreement requires the application of Islamic Law in a court of the 

United States and the State of Texas with complete disregard of the 

laws of the State of Texas. Shiva Falsafi, Religion, Women, and the 

Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1926 (2014): 

Allison Gerli, Living Happily Ever After in a Land of Separate Church 

and State: Treatment of Islamic Marital Contracts, 26 J. Am. Acad. 

Matrim. Law 113, 119 (2013); Lindsey E. Blenkhorn, Islamic Marriage 

Contracts in American Courts: Interpreting Mahr Agreements as 

Prenuptials and their Effect on Muslim Women, 76 S. Cal. L. Rev. 189, 

214-15 (2002) (“The question of whether the couple meant to waive 

community property and equitable distribution rules implicates the 

Establishment Clause because interpreting mahr agreements 

necessarily entails an analysis of Islamic religious doctrine.”). 

3. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as 

Texas Civil Practice and Remedies Code §171.047 in that the 

application of Islamic Law limits the rights of a woman to obtain a 

divorce absent consent of the husband and applies the laws differently 

to women versus men. Shiva Falsafi, Religion, Women, and the Holy 
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Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1918, 1933 (2014). 

“The Quran gives married men a right to divorce their wives. Nothing 

in the Quran gives married women the same right. In the Islamic law 

on divorce, in keeping with the Quran's provision, the husband has a 

unilateral right to obtain a divorce.” Barbara Massie, Examining the 

Foundations: Comparing Islamic Law and the Common Law of the 

United States, 11 Liberty U.L. Rev. 525, 553 (2016). 

4. Violates S  M  A ’s right to Equal Protection under the 

United States Constitution and the Texas Constitution as well as 

Texas Civil Practice and Remedies Code §171.047 in that the 

application of Islamic Law means that the weight and credibility of the 

evidence provided by S  M  A  will be half of that of 

any male who testifies of provides evidence, including A  H  

L . Thus, S  M  A  will not be meaningfully heard 

nor afforded a meaningful opportunity to present evidence material to 

the controversy and cross-examine any witnesses. “In Islamic law, the 

rules concerning witness testimony discriminate between men and 

women. For example, a woman's testimony is worth half that of a 

man's, according to the following instructions from the Quran: ‘And get 

two witnesses out of your own men, and if two men are not there then 

a man and two women ... so that if one makes a mistake, the other can 

remind her.’ Apparently, a man is presumed to be a competent witness, 
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whereas a woman is not.” Barbara Massie, Examining the 

Foundations: Comparing Islamic Law and the Common Law of the 

United States, 11 Liberty U.L. Rev. 525, 554 (2016). “Another issue 

emerges if the parties chose Islamic law as the applicable evidentiary 

law and adopted an interpretation that holds a woman's testimony to 

be equal to half of a man's testimony.” Saad U. Rizwan, Foreseeable 

Issues and Hard Questions: The Implications of U.S. Courts 

Recognizing and Enforcing Foreign Arbitral Awards Applying Islamic 

Law Under the New York Convention, 98 Cornell L. Rev. 493, 499 

(2013). “Furthermore, if the parties ask the arbitrator to apply Islamic 

law and the arbitrator interprets Islamic law as dictating that a 

woman's testimony equals half of a man's testimony, then a U.S. 

court's recognition and enforcement of such an award might violate the 

Equal Protection Clause.” Saad U. Rizwan, Foreseeable Issues and 

Hard Questions: The Implications of U.S. Courts Recognizing and 

Enforcing Foreign Arbitral Awards Applying Islamic Law Under the 

New York Convention, 98 Cornell L. Rev. 493, 512 (2013). 

5. Violates S  M  A ’s right to Due Process under the 

United States Constitution and Due Course of Law under the Texas 

Constitution and Texas Civil Practice and Remedies Code §171.047 in 

that she will not have a meaningful right to be heard and present 

evidence material to the controversy and cross-examine any witnesses. 
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“In Islamic law, the rules concerning witness testimony discriminate 

between men and women. For example, a woman's testimony is worth 

half that of a man's, according to the following instructions from the 

Quran: ‘And get two witnesses out of your own men, and if two men 

are not there then a man and two women ... so that if one makes a 

mistake, the other can remind her.’ Apparently, a man is presumed to 

be a competent witness, whereas a woman is not.” Barbara Massie, 

Examining the Foundations: Comparing Islamic Law and the Common 

Law of the United States, 11 Liberty U.L. Rev. 525, 554 (2016). 

“Another issue emerges if the parties chose Islamic law as the 

applicable evidentiary law and adopted an interpretation that holds a 

woman's testimony to be equal to half of a man's testimony.” Saad U. 

Rizwan, Foreseeable Issues and Hard Questions: The Implications of 

U.S. Courts Recognizing and Enforcing Foreign Arbitral Awards 

Applying Islamic Law Under the New York Convention, 98 Cornell L. 

Rev. 493, 499 (2013). “Furthermore, if the parties ask the arbitrator to 

apply Islamic law and the arbitrator interprets Islamic law as 

dictating that a woman's testimony equals half of a man's testimony, 

then a U.S. court's recognition and enforcement of such an award 

might violate the Equal Protection Clause.” Saad U. Rizwan, 

Foreseeable Issues and Hard Questions: The Implications of U.S. 

Courts Recognizing and Enforcing Foreign Arbitral Awards Applying 
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Islamic Law Under the New York Convention, 98 Cornell L. Rev. 493, 

512 (2013). 

6. Violates S  M  A ’s right to obtain a divorce and 

dissolution of her marriage because Islamic Law limits the rights of a 

woman to seek divorce. Nathan B. Oman, How to Judge Shari’a 

Contracts: A Guide to Islamic Marriage Agreements in American 

Courts, 2011 Utah L. Rev. 287, 302 (2011). “The Quran gives married 

men a right to divorce their wives. Nothing in the Quran gives married 

women the same right. In the Islamic law on divorce, in keeping with 

the Quran's provision, the husband has a unilateral right to obtain a 

divorce.” Barbara Massie, Examining the Foundations: Comparing 

Islamic Law and the Common Law of the United States, 11 Liberty 

U.L. Rev. 525, 553 (2016). 

7. Violates the rights of the child of the parties to a determination on the 

best interest of the child standard according to Texas Family Code 

§153.002 because Islamic Law does not consider the best interest of the 

child in making determinations regarding conservatorship. Instead, 

Islamic Law determines conservatorship based on a formulaic 

determination of the age of the child and the gender of the parent. 

8. Violates the public policy of the State of Texas. Texas courts should 

decline to apply Islamic law when “[t]he harshness of such a result … 

runs so counter to our notions of good morals and natural justice that 
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we hold that Islamic law in this situation need not be applied.” Seth v. 

Seth, 694 S.W.2d 459, 463 (Tex. App. – Fort Worth 1985, no writ). “[A] 

court need not enforce a foreign law if enforcement would be contrary 

to Texas public policy.” Broussard v. Arnel, 596 S.W.3d 911, 917 (Tex. 

App. – Houston [1st Dist.] 2019, no pet.), citing Seth v. Seth, 695 

S.W.2d 459, 462-64 (Tex. App. – Fort Worth 1982, no writ). 

9. Violates S  M  A ’s right to a just and right division of 

the marital estate because Islamic Law makes no provision for a 

marital estate, community property or separate property. Nathan B. 

Oman, How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 306, 311 

(2011); Nathan B. Oman, Bargaining in the Shadow of God’s Law: 

Islamic Mahr Contracts and the Perils of Legal Specialization, 45 

Wake Forest L. Rev. 579, 590 (2010) (“There is nothing in Islamic law 

analogous to community or marital property.”); Lindsey E. Blenkhorn, 

Islamic Marriage Contracts in American Courts: Interpreting Mahr 

Agreements as Prenuptials and their Effect on Muslim Women, 76 S. 

Cal. L. Rev. 189, 226 (2002) (“The Shari’a – whereby the wife is not 

permitted to work without permission but then is not allowed to claim 

ownership in anything that she does not herself earn – is so repugnant 

to public policy that it outweighs any other choice-of-law concern.”). 

10. Violates S  M  A ’s right to remarry and maintain 
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custody of her child.  

11. Violates S  M  A ’s right under the Unites States 

Constitution to freedom of travel under the Privileges and Immunities 

Clause without the permission of her former spouse. U.S. Const. Art 

IV, sec. 2, cl. 1. 

12. Misinterprets the alleged agreement as a premarital agreement 

negotiated in contemplation of marriage; instead, the alleged 

agreement IS the marriage itself. Shiva Falsafi, Religion, Women, and 

the Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 

(2014) (“…[T]he Qur’an defines the mahr as a gift to the bride for 

entering into the marriage contract, and not as a vehicle for 

apportioning property and resources at the time of divorce.); Nathan B. 

Oman, How to Judge Shari’a Contracts: A Guide to Islamic Marriage 

Agreements in American Courts, 2011 Utah L. Rev. 287, 321-22 (2011). 

13. No disclosure of assets and liabilities was made between the parties 

and none was waived; thus, it is invalid as a premarital agreement 

under the laws of the State of Texas. Shiva Falsafi, Religion, Women, 

and the Holy Grail of Legal Pluralism, 35 Cardozo L. Rev. 1881, 1917 

(2014) (…[T]here is neither a requirement for the ‘fair and reasonable 

disclosure of the property’ nor much sanction against what might be 

considered unconscionable behavior under statutory prenuptial 

regimes.”) 
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14. S  M  A  did not enter into the alleged prenuptial 

agreement voluntarily because Muslim women do not have the right or 

freedom to contract for themselves. Lindsey E. Blenkhorn, Islamic 

Marriage Contracts in American Courts: Interpreting Mahr Agreements 

as Prenuptials and Their Effect on Muslim Women, 76 S. Cal. L. Rev. 

189, 231 (2002). 

Upon a finding that the agreement is unconscionable, the question of a fair 

disclosure or waiver thereof is considered.  The agreement did not provide that 

S  M  A  knowingly waived her rights under the Texas Constitution 

to a determination of the community property and separate property of the marital 

estate of the parties.  

Further, S  M  A  did not sign the alleged arbitration 

agreement voluntarily. Instead, it was presented to her during the wedding 

ceremony for the first time where she was forced to sign it without reading it or 

having a meaningful opportunity to negotiate its contents. 

6. Attorney's Fees 

 It was necessary to secure the services of Michelle May O'Neil and O’Neil 

Wysocki, P.C., licensed attorneys, to defend this suit. A  H  L  

should be ordered to pay a reasonable attorney's fee, and judgment should be 

rendered against A  H  L  in favor of this attorney. 

 

[INTENTIONALLY LEFT BLANK] 



7. Prayer

S  MAEIAM A  prays that the Court deny A  H  L 's

Motion to Enforce Islamic Prenuptial Agreement and to Refer Case to Muslim Court

or Fiqh Panel, and that S  M  A  recover all attorney's fees and

costs incurred.

Respectfully submitted,

O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fax: (214L306-7830

MICHELLE MAY O'NEIL

State Bar No. 13260900

michelle@owlawyers.com

MARK R USH WILLIAMSON

State Bar No. 21624650

m ark@owlawyer s. com

Attorney for S  M  A

S  M  A 'S SECOND AMENDED

ANSWER TO ORIGINAL COUNTERPETITION FOR DIVORCE Page 19 of 21



Certificate of Service

I certify that a true copy of this S  M  A s Second Amended

Answer to Original Counterpetition for Divorce was served in accordance with rule

21a of the Texas Rules of Civil Procedure on the following on May 25, 2021:

Jeffery 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAYO 'NEIL

Attorney for S  M  A
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Verification

The undersigned states under oath: "I am the Counterrespondent in this

case. I have read the above S  M  A 's Second Amended Answer to

Original Counterpetition for Divorce. The statements contained in paragraphs 3

through 9 in the Second Amended Answer to Original Counterpetition for

Divorce are within my personal knowledge and are true and correct."

S  M  ̂ vad

State of Texas

County of Dallas

SIGNED under oath before me on th

%. NotaJly Public, Sta'te of Texas

OF
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 

§ 
416th JUDICIAL DISTRICT 

A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 
 

SECOND AMENDED PETITION FOR DIVORCE 
 
1. Discovery Level 

Discovery in this case is intended to be conducted under level 2 of rule 190 of 

the Texas Rules of Civil Procedure. 

2. Parties 

This suit is brought by S  M  A , Petitioner.  The last three 

numbers of S  M  A 's driver's license number are 825.  The last 

three numbers of S  M  A 's Social Security number are 994. 

A  H  L  is Respondent. 

3. Domicile 

 S  M  A  has been a domiciliary of Texas for the preceding 

six-month period and a resident of this county for the preceding ninety-day period. 

4. Service 

 Service of this document may be had in accordance with Rule 21a, Texas 

Rules of Civil Procedure, by serving A  H  L ’s attorney of record, 

Filed: 5/25/2021 3:48 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53799951
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Jeffery O. Anderson; Orsinger, Nelson, Downing, & Anderson; 2600 Network Blvd., 

Suite 200, Frisco, Texas 75034. 

5. Protective Order Statement 

 No protective order under title 4 of the Texas Family Code, protective order 

under subchapter A of Chapter 7B of the Texas Code of Criminal Procedure, or 

order for emergency protection under Article 17.292 of the Texas Code of Criminal 

Procedure is in effect in regard to a party to this suit or a child of a party to this suit 

and no application for any such order is pending. 

6. Dates of Marriage and Separation 

The parties were married on or about December 26, 2008 and ceased to live 

together as spouses on or about January 25, 2021. 

7. Grounds for Divorce 

 The marriage has become insupportable because of discord or conflict of 

personalities between S  M  A  and A  H  L  that 

destroys the legitimate ends of the marriage relationship and prevents any 

reasonable expectation of reconciliation. 

 8. Children of the Marriage 

 S  M  A  and A  H  L  are parents of the 

following child of this marriage who is not under the continuing jurisdiction of any 

other court: 

Name: A A  A  (hereinafter “A.A.A.”) 
Sex:  Male 
Birth date:  
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 There are no court-ordered conservatorships, court-ordered guardianships, or 

other court-ordered relationships affecting the child the subject of this suit. 

 Information required by section 154.181(b) and section 154.1815 of the Texas 

Family Code will be supplemented upon request. 

 No property of consequence is owned or possessed by the child the subject of 

this suit. 

 S  M  A  and A  H  L , on final hearing, 

should be appointed joint managing conservators. S  M  A  

requests the Court to apportion the rights and duties of a parent set out in section 

153.132 of the Texas Family Code. 

 S  M  A  should be designated as the conservator who has 

the exclusive right to designate the primary residence of the child.  The primary 

residence of the child should be restricted to Collin County, Texas. The Court should 

award S  M  A  the exclusive right to enroll the child in school.  

A  H  L  should be ordered to provide support for the child, including 

the payment of child support and medical and dental support in the manner 

specified by the Court.  S  M  A  requests that the payments for the 

support of the child survive the death of A  H  L  and become the 

obligations of A  H  L 's estate. 

9. Denial of Alleged Arbitration Clause 

 S  M  A  denies the validity and enforceability of the alleged 

arbitration provisions in the alleged prenuptial agreement for the reasons and on 
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the grounds stated in her Second Amended Answer to Original Counterpetition for 

Divorce (and any subsequent revised pleadings thereafter) incorporated by reference 

as if set forth in full. 

10. Denial of Alleged Premarital Agreement 

S  M  A  denies the validity and enforceability of the alleged 

prenuptial agreement for the reasons and on the grounds stated in her Second 

Amended Answer to Original Counterpetition for Divorce (and any subsequent 

revised pleadings thereafter) incorporated by reference as if set forth in full. 

11. Division of Community Property 

 S  M  A  believes the parties will enter into an agreement for 

the division of their estate.  If such an agreement is made, S  M  A  

requests the Court to approve the agreement and divide their estate in a manner 

consistent with the agreement. If such an agreement is not made, S  M  

A  requests the Court to divide their estate in a manner that the Court deems 

just and right, as provided by law. 

 S  M  A  should be awarded a disproportionate share of the 

parties' estate for the following reasons, including but not limited to: 

 a. disparity of earning power of the spouses and their ability to support 
themselves; 

 
 b. the spouse to whom conservatorship of the child is granted; 
 
 c. earning power, business opportunities, capacities, and abilities of the 

spouses; and 
 
 d. attorney's fees to be paid. 
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12. Separate Property 

S  M  A  owns certain separate property that is not part of 

the community estate of the parties, and S  M  A  requests the 

Court to confirm that separate property as S  M  A 's separate 

property and estate. 

13. Postdivorce Maintenance 

S  M  A  requests the Court to order that S  M  

A  be paid postdivorce maintenance for a reasonable period in accordance with 

chapter 8 of the Texas Family Code. 

14. Request for Temporary Orders and Injunction 

 S  M  A  requests that A  H  L  be authorized 

only as follows: 

 To make expenditures and incur indebtedness for reasonable and necessary 

living expenses for food, clothing, shelter, transportation, and medical care. 

 To make expenditures and incur indebtedness for reasonable attorney's fees 

and expenses in connection with this suit. 

 To make withdrawals from accounts in financial institutions only for the 

purposes authorized by the Court's order. 

 To engage in acts reasonable and necessary to conduct A  H  

L 's usual business and occupation. 

15. Request for Temporary Orders Regarding Child 

S  M  A  requests the Court, after notice and hearing, to 



________________________________________________________________________________________________________ 
SECOND AMENDED PETITION FOR DIVORCE  Page 6 of 10 

dispense with the necessity of a bond and to make temporary orders and issue any 

appropriate temporary injunctions for the safety and welfare of the child of the 

marriage as deemed necessary and equitable, including but not limited to the 

following: 

 Appointing S  M  A  and A  H  L  temporary 

joint managing conservators, and designating S  M  A  as the 

conservator who has the exclusive right to designate the primary residence of the 

child.  S  M  A  requests the Court to apportion the rights and 

duties of a parent set out in section 153.132 of the Texas Family Code. 

 Ordering A  H  L  to provide support for the child, including 

the payment of child support and medical and dental support in the manner 

specified by the Court, while this case is pending. 

 Ordering reasonable periods of electronic communication between the child 

and S  M  A  to supplement S  M  A 's periods of 

possession of the child. 

 Restricting the primary residence of the child to Collin County, Texas. 

 Awarding S  M  A  the exclusive right to enroll the child in 

school. 

 Ordering A  H  L  to produce copies of income tax returns for 

tax year 2019 and 2020, a financial statement, and current pay stubs by a date 

certain. 
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16. Collin County Standing Orders  

 S  M  A  has attached to this petition the Collin County 

Standing Order Regarding Children, Property, and Conduct of the Parties dated 

January 8, 2021. See Exhibit “A”.  S  M  A  requests the Court to 

make the Collin County Standing Order Regarding Children, Property, and 

Conduct of Parties temporary injunctions upon the parties effective immediately. 

17. Attorney's Fees, Expenses, Costs, and Interest 

 It was necessary for S  M  A  to secure the services of 

Michelle May O'Neil and O’Neil Wysocki, P.C., licensed attorneys, to prepare and 

prosecute this suit.  To effect an equitable division of the estate of the parties and as 

a part of the division, and for services rendered in connection with conservatorship 

and support of the child, judgment for attorney's fees, expenses, and costs through 

trial and appeal should be granted against A  H  L  and in favor of 

S  M  A  for the use and benefit of S  M  A 's 

attorney and be ordered paid directly to S  M  A 's attorney, who 

may enforce the judgment in the attorney's own name.  S  M  A  

requests postjudgment interest as allowed by law. 

18. Prayer 

S  M  A  prays that citation and notice issue as required by 

law and that the Court grant a divorce and all other relief requested in this petition. 

 S  M  A  prays that the Court, after notice and hearing, 

grant a temporary injunction enjoining A  H  L , in conformity with 



the allegations of this petition, from the acts set forth above while this case is

pending.

S  MAHIAM A  prays for attorney's fees, expenses, and costs as

requested above.

S  M  A  prays for general relief.

Respectfully submitted,

O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fax: (214) 306-7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@o wlawver s .com

Attorney for S  M  A

SECOND AMENDED PETITION FOR DIVORCE Page 8 of 10



Certificate of Service

I certify that a true copy of the Second Amended Petition for Divorce was

served on each attorney of record or party in accordance with the Texas Rules of

Civil Procedure on May 25, 2021 as follows:

Jeffrey 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

MICHELLE MAY O'NEIL

Attorney for S  M  A
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Verification

The undersigned states under oath; "1 am the Petitioner in this case. I have

read the above Second Amended Petition for Divorce. The statements contained in

paragraph 14 and 15 in the Second Amended Petition for Divorce are within my

personal knowledge and are true and correct."

S  Ma

State of Texas

County of Dallas §

SIGNED under oath before me on the*LZ_ day of

.\W AWi. ''o.

Public, State of Texas
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199th Judicial District, Hon. Angela Tucker 
219th Judicial District, Hon. Jennifer Edgeworth 
296th Judicial District, Hon. John Roach, Jr. 
366th Judicial District, Hon. Tom Nowak 
380th Judicial District, Hon. Benjamin N. Smith 
401st Judicial District, Hon. George B. Flint 

 

 
416th Judicial District, Hon. Andrea Thompson 
417th Judicial District, Hon. Cynthia Wheless 
429th Judicial District, Hon. Jill Renfro Willis 
468th Judicial District, Hon. Lindsey Wynne 
469th Judicial District, Hon. Piper McCraw 
470th Judicial District, Hon. Emily A. Miskel 
471st Judicial District, Hon. Andrea K. Bouressa 

 

DISTRICT JUDGES 
IN AND FOR 

COLLIN COUNTY, TEXAS 

STANDING ORDER ON CHILDREN, PROPERTY & CONDUCT OF PARTIES 

On their own motion, the district judges issue this standing order, which shall apply to suits 
for dissolution of marriage and suits affecting the parent-child relationship, for the protection of 
the parties and their children, and for the preservation of their property. 

 SUITS FOR DISSOLUTION OF MARRIAGE 

While a suit for dissolution of marriage is pending, it is ORDERED that each party is 
prohibited from: 

 Intentionally communicating in person or in any other manner, including by telephone 
or another electronic voice transmission, video chat, in writing, or electronic messaging, 
with the other party by use of vulgar, profane, obscene, or indecent language or in a 
coarse or offensive manner, with intent to annoy or alarm the other party; 

 Threatening the other party in person or in any other manner, including by telephone 
or another electronic voice transmission, video chat, in writing, or electronic messaging, 
to take unlawful action against any person, intending by this action to annoy or alarm 
the other party; 

 Placing a telephone call, anonymously, at an unreasonable hour, in an offensive and 
repetitious manner, or without a legitimate purpose of communication with the intent 
to annoy or alarm the other party; 

 Intentionally, knowingly, or recklessly destroying, removing, concealing, encumbering, 
transferring, or otherwise harming or reducing the value of the property of the parties 
or either party with intent to obstruct the authority of the court to order a division of 
the estate of the parties in a manner that the court deems just and right, having due 
regard for the rights of each party and any children of the marriage; 

 Intentionally falsifying a writing or record, including an electronic record, relating to the 
property of either party; 

 Intentionally misrepresenting or refusing to disclose to the other party or to the court, 
on proper request, the existence, amount, or location of any tangible or intellectual 
property of the parties or either party, including electronically stored or recorded 
information; 

 Intentionally or knowingly damaging or destroying the tangible or intellectual property 
of the parties or either party, including electronically stored or recorded information; 

 Intentionally or knowingly tampering with the tangible or intellectual property of the 
parties or either party, including electronically stored or recorded information, and 
causing pecuniary loss or substantial inconvenience to the other party; 

DocuSign Envelope ID: F2DD7AC2-E2C8-4D3A-AAD9-53A48485841D
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 Unless specifically authorized by the Court: 
1.9.1 Selling, transferring, assigning, mortgaging, encumbering, or in any other 

manner alienating any of the property of the parties or either party, regardless 
of whether the property is: 
a) Personal property, real property, or intellectual property; or  
b) Separate or community property; 

1.9.2 Incurring any debt, other than legal expenses in connection with the suit for 
dissolution of marriage; 

1.9.3 Withdrawing money from any checking or savings account in a financial 
institution for any purpose; 

1.9.4 Spending any money in either party's possession or subject to either party's 
control for any purpose; 

1.9.5 Withdrawing or borrowing money in any manner for any purpose from a 
retirement, profit sharing, pension, death, or other employee benefit plan, 
employee savings plan, individual retirement account, or Keogh account of 
either party; or 

1.9.6 Withdrawing or borrowing in any manner all or any part of the cash surrender 
value of a life insurance policy on the life of either party or a child of the parties; 

1.10 Entering any safe deposit box in the name of or subject to the control of the parties or 
either party, whether individually or jointly with others; 

1.11 Changing or in any manner altering the beneficiary designation on any life insurance 
policy on the life of either party or a child of the parties; 

1.12 Cancelling, altering, failing to renew or pay premiums on, or in any manner affecting the 
level of coverage that existed at the time the suit was filed of, any life, casualty, 
automobile, or health insurance policy insuring the parties' property or persons, 
including a child of the parties; 

1.13 Opening or diverting mail or e-mail or any other electronic communication addressed 
to the other party; 

1.14 Signing or endorsing the other party's name on any negotiable instrument, check, or 
draft, including a tax refund, insurance payment, and dividend, or attempting to 
negotiate any negotiable instrument payable to the other party without the personal 
signature of the other party; 

1.15 Taking any action to terminate or limit credit or charge credit cards in the name of the 
other party; 

1.16 Discontinuing or reducing the withholding for federal income taxes from either party's 
wages or salary; 

1.17 Destroying, disposing of, or altering any financial records of the parties, including a 
canceled check, deposit slip, and other records from a financial institution, a record of 
credit purchases or cash advances, a tax return, and a financial statement; 

DocuSign Envelope ID: F2DD7AC2-E2C8-4D3A-AAD9-53A48485841D
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1.18 Destroying, disposing of, or altering any e-mail, text message, video message, or chat 
message or other electronic data or electronically stored information relevant to the 
subject matter of the suit for dissolution of marriage, regardless of whether the 
information is stored on a hard drive, in a removable storage device, in cloud storage, 
or in another electronic storage medium; 

1.19 Modifying, changing, or altering the native format or metadata of any electronic data 
or electronically stored information relevant to the subject matter of the suit for 
dissolution of marriage, regardless of whether the information is stored on a hard drive, 
in a removable storage device, in cloud storage, or in another electronic storage 
medium; 

1.20 Deleting any data or content from any social network profile used or created by either 
party or a child of the parties; 

1.21 Using any password or personal identification number to gain access to the other party's 
e-mail account, bank account, social media account, or any other electronic account; 

1.22 Terminating or in any manner affecting the service of water, electricity, gas, telephone, 
cable television, or any other contractual service, including security, pest control, 
landscaping, or yard maintenance at the residence of either party, or in any manner 
attempting to withdraw any deposit paid in connection with any of those services; 

1.23 Excluding the other party from the use and enjoyment of a specifically identified 
residence of the other party; or 

1.24 Entering, operating, or exercising control over a motor vehicle in the possession of the 
other party. 

 SPECIFIC AUTHORIZATIONS  

This standing order does not: 

 Exclude a party from occupying the party’s residence;  
 Prohibit a party from spending funds for reasonable and necessary living expenses; 
 Prohibit a party from engaging in acts reasonable and necessary to conduct that party's 

usual business and occupation; 

 SUITS AFFECTING THE PARENT-CHILD RELATIONSHIP 

While a suit affecting the parent-child relationship is pending, it is ORDERED that each party 
is prohibited from: 

 During the pendency of an original suit, removing a child from the State of Texas for the 
purpose of changing the child's residence, acting directly or in concert with others, 
without the written agreement of the parties or an order from the presiding judge; 

 During the pendency of an original suit, disrupting or withdrawing a child from the 
school or day-care facility where the child is presently enrolled, without the written 
agreement of the parties or an order from the presiding judge; 

 During the pendency of an original suit, changing a child's current place of abode, 
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without the written agreement of the parties or an order from the presiding judge; 
 Hiding or secreting a child from the other parent; or  
 Disturbing the peace of a child 

 MANDATORY EXCHANGE OF INFORMATION 

Within 30 days of a parent’s appearance in a suit affecting the parent-child relationship, and 
before any hearing on temporary orders, each parent shall produce the following: 

 Information sufficient to accurately identify that parent’s net resources and ability to 
pay child support; 

 Copies of income tax returns for the past two years, a financial statement, and current 
pay stubs; 

 Regarding each child’s health insurance: the name of the carrier, the policy number, a 
copy of the policy and schedule of benefits, a health insurance membership card, and 
proof of the cost of the child’s portion of the premiums; and 

 Regarding each child’s dental insurance: the name of the carrier, the policy number, a 
copy of the policy and schedule of benefits, a dental insurance membership card, and 
proof of the cost of the child’s portion of the premiums. 

 SERVICE & APPLICATION OF THIS ORDER 

 Each party must attach a copy of this order to the party’s live pleading. This order is 
effective upon the filing of an original petition and shall remain in full force and effect as a 
temporary restraining order for fourteen days after the date of the filing of the original petition. 
If no party contests this order by presenting evidence at a hearing on or before fourteen days 
after the date of the filing of the original petition, this order shall continue in full force and 
effect as a temporary injunction until further order of this court. This entire order will terminate 
and will no longer be effective when the court signs a final order or the case is dismissed. 

 EFFECT OF OTHER COURT ORDERS  

 If any part of this order conflicts with any part of a protective order, the protective order 
shall prevail. Any portion of this order not changed by a subsequent order remains in full force 
and effect until the court signs a final order. 

 MEDIATION 

 The parties are encouraged to settle their disputes amicably without court intervention. The 
parties are encouraged to use alternative dispute resolution methods, such as mediation, to 
resolve the conflicts that may arise in this lawsuit. 

 

SIGNED ON THE 8TH DAY OF JANUARY, 2021. 
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_______________________________     ______________________________ 
HON. ANGELA TUCKER       HON. JENNIFER EDGEWORTH 
199TH JUDICIAL DISTRICT COURT      219TH JUDICIAL DISTRICT COURT 
 
 
 
_______________________________     ______________________________ 
HON. JOHN ROACH, JR.       HON. TOM NOWAK 
296TH JUDICIAL DISTRICT COURT      366TH JUDICIAL DISTRICT COURT 
 
      
 
_______________________________     _______________________________ 
HON. BENJAMIN N. SMITH       HON. GEORGE B. FLINT 
380TH JUDICIAL DISTRICT COURT      401ST JUDICIAL DISTRICT COURT 
 
 
 
_______________________________     _______________________________ 
HON. ANDREA THOMPSON       HON. CYNTHIA WHELESS 
416TH JUDICIAL DISTRICT COURT      417TH JUDICIAL DISTRICT COURT 
 
 
 
_______________________________     _______________________________ 
HON. JILL RENFRO WILLIS       HON. LINDSEY WYNNE 
429TH JUDICIAL DISTRICT COURT      468TH JUDICIAL DISTRICT COURT 
 
  
                  
_______________________________  _______________________________ 
HON. PIPER MCCRAW     HON. EMILY A. MISKEL 
469TH JUDICIAL DISTRICT COURT   470TH JUDICIAL DISTRICT COURT 
 
 
 
______________________________ 
HON. ANDREA K. BOURESSA 
471ST JUDICIAL DISTRICT COURT 
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NO. 416-50435-2021 

 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
S  M  A  §  
AND § 416th JUDICIAL DISTRICT 
A  H  L  §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 
 

AMENDED NOTICE OF HEARING 
 
 NOTICE is hereby given to A  H  L  that a hearing has been 

set for Friday, June 11, 2021 at 8:30 A.M. at which time the 416th Judicial 

District Court of Collin County, Texas will consider: 

• S  M  A ’s Motion for Continuance filed on May 13, 2021. 

• S  M  A ’s First Amended Motion to Bifurcate and for 

Separate Trials filed on May 25, 2021. 

• S  M  A ’s First Amended Motion to Vacate or Reconsider 

Motion to Enforce Islam Pre-Nuptial Agreement filed on May 25, 2021. 

•  

SIGNED on _____________________________. 

 

____________________________________ 
       JUDGE/COURT COORDINATOR 
 

 

 

Filed: 5/26/2021 9:27 AM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 53816913
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Certificate of Service 
 

 I certify that a true copy of this Amended Notice of Hearing was served in 

accordance with rule 21a of the Texas Rules of Civil Procedure on the following on 

May 26, 2021: 

 Jeffery O. Anderson by electronic filing manager. 

Niles Illich by electronic filing manager. 

Elisse Woelfel by electronic filing manager. 

 

/s/Michelle May O’Neil 
MICHELLE MAY O'NEIL 
Attorney for S  M  A  
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
SALMA MARIAM AYAD §  
AND § 416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
SALMA MARIAM AYAD’S OBJECTIONS TO 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

TO THE HONORABLE JUDGE OF SAID COURT: 

 SALMA MARIAM AYAD, Petitioner, files her Objections to Proposed Findings 

of Fact and Conclusions of Law. This request is filed within ten (10) days of the date 

on which the proposed Findings of Fact and Conclusions of Law were filed. 

I. Objections to Proposed Findings of Facts 

 SALMA MARIAM AYAD objects to the proposed findings of fact as follows: 

1. SALMA MARIAM AYAD objects to the entirety of the proposed Findings 

of Fact and Conclusions of Law on the grounds that the findings of fact are conclusory 

in nature and not specific findings as to factual matters that were presented in 

evidence to support the Court’s order as required by law. The findings of fact are a 

mere recitation of the Court’s order. “The purpose of a request under [Tex. R. Civ. P. 

296] is to ‘narrow the bases of the judgment to only a portion of [the multiple] claims 

and defenses, thereby reducing the number of contentions that . . . must [be raised] 

on appeal.’” Liberty Mut. Fire Ins. v. Laca, 243 S.W.3d 791, 794 (Tex. App.–El Paso 

2007, no pet.). 

Filed: 5/27/2021 11:22 AM
Lynne Finley
District Clerk
Collin County, Texas
By Keri Crow Deputy
Envelope ID: 53872081
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 2. SALMA MARIAM AYAD objects to Finding of Fact 9 on the grounds 

that Imam Moujahed Bakhach was not designated as an expert. 

3. SALMA MARIAM AYAD objects to Finding of Fact 9 on the grounds 

that no facts or evidence were presented at the hearing to find that Imam Moujahed 

Bakhach is qualified as an expert witness on Islamic Law. 

4. SALMA MARIAM AYAD objections to  Finding of Fact 9 on the grounds 

that it is conclusory and fails to state with specificity the actual facts and evidence 

relied upon. 

5. SALMA MARIAM AYAD objects to Finding of Fact 10 on the grounds 

that Imam Moujahed Bakhach was not designated as an expert. 

6. SALMA MARIAM AYAD objects to Finding of Fact 10 on the grounds 

that no facts or evidence were presented at the hearing to find that Imam Moujahed 

Bakhach’s testimony established that the arbitration procedure contained in the 

Islamic Pre-Nuptial Agreement is both procedurally and substantively fair and 

equitable to both Petitioner and Respondent. 

7. SALMA MARIAM AYAD objects to Finding of Fact 10 on the grounds 

that Imam Moujahed Bakhach’s testimony is insufficient to find that the arbitration 

procedure contained in the Islamic Pre-Nuptial Agreement is both procedurally and 

substantively fair and equitable to both Petitioner and Respondent. 
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8. SALMA MARIAM AYAD objections to  Finding of Fact 10 on the 

grounds that it is conclusory and fails to state with specificity the actual facts and 

evidence relied upon. 

 9. SALMA MARIAM AYAD objects to Finding of Fact 11 on the grounds 

that the trial court denied SALMA MARIAM AYAD the opportunity to present 

controverting evidence as to the procedural and substantive fairness of the 

arbitration proceeding established by the parties in the Islamic Pre-Nuptial 

Agreement. 

 10. SALMA MARIAM AYAD objects to Finding of Fact 12 on the grounds 

that the trial court denied SALMA MARIAM AYAD the opportunity to present 

controverting evidence that the agreement to arbitrate was procured by fraud or 

duress. 

II. Objections to Proposed Conclusions of Law 

 SALMA MARIAM AYAD objects to the proposed conclusions of law as follows: 

1. SALMA MARIAM AYAD objects to Conclusion of Law 2 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

2. SALMA MARIAM AYAD objects to Conclusion of Law 2 on the grounds 

that no evidence was presented to establish as a matter of law that the Islamic Pre-

Nuptial Agreement meets the requirements under the Texas Family Code. 
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 3. SALMA MARIAM AYAD objects to Conclusion of Law 4 on the grounds 

that there is no evidence to support the conclusion as a matter of law in that the trial 

court denied Petitioner the right to present evidence at the hearing. 

 4. SALMA MARIAM AYAD objects to Conclusion of Law 5 on the grounds 

that there is no evidence to support the conclusion as a matter of law. 

 5. SALMA MARIAM AYAD objects to Conclusion of Law 5 on the grounds 

that the finding is conclusory and no evidence was presented to establish as a matter 

of law that the Islamic Pre-Nuptial Agreement contained a valid arbitration clause. 

 6. SALMA MARIAM AYAD objects to Conclusion of Law 7 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

 7. SALMA MARIAM AYAD objects to Conclusion of Law 8 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

 8. SALMA MARIAM AYAD objects to Conclusion of Law 9 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

9. SALMA MARIAM AYAD objects to Conclusion of Law 10 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 
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10. SALMA MARIAM AYAD objects to Conclusion of Law 11 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

11. SALMA MARIAM AYAD objects to Conclusion of Law 12 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

12. SALMA MARIAM AYAD objects to Conclusion of Law 13 on the grounds 

that no evidence was presented at the hearing to support the conclusion as a matter 

of law. 

13. SALMA MARIAM AYAD objects to Conclusion of Law 20 on the grounds 

that the evidence is insufficient to support the conclusion as a matter of law in that 

the trial court denied Petitioner the right to present evidence. 

14. SALMA MARIAM AYAD objects to Conclusion of Law 21 on the grounds 

that the evidence is insufficient to support the conclusion as a matter of law in that 

the trial court denied Petitioner the right to present evidence. 

15. SALMA MARIAM AYAD objects to Conclusion of Law 25 on the grounds 

that Respondent presented no evidence or argument to support the conclusion as a 

matter of law. 

16. SALMA MARIAM AYAD objects to Conclusion of Law 25 on the grounds 

that Respondent presented no evidence to establish as a matter of law that the 

method of appointing arbitrators in the Islamic Pre-Nuptial Agreement is valid under 

Texas law. 



17. SALMA MARIAM AYAD objects to Conclusion of Law 30 on the grounds

that the evidence is insufficient to support the conclusion as a matter of law in that

the trial court denied Petitioner the right to present evidence.

Respectfully submitted,

O'NEIL WYSOCKI, P.C.
5823 Spring Valley Road, Suite 150
Dallas, Texas 75254
Tel: (972) 852-8000
Fax>(214)>3e«-7830

MICHELLE MAYO 'NEIL

State Bar No. 13260900

michelle@owlawvers.com

MICHAEL D. WYSOCKI

State Bar No. 24042257

michael@o wla w ver s. com

MARK R USH WILLIAMSON

State Bar No. 21624650

mark@owlawvers.com

Attorneys for SALMA MIRIAM AYAD

SALMA MARIAM AYAD'S OBJECTIONS TO
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Certificate of Service
1

I certify that a true copy of this Salma Miriam Ayad's Objections to Proposed

Findings of Fact and Conclusions of Law was served in accordance with rule 21a of

the Texas Rules of Civil Procedure on the following on May 27, 2021:

Jeffery 0. Anderson by electronic filing manager.

Niles Illich by electronic filing manager.

Elisse Woelfel by electronic filing manager.

lELLE MAY O'NEIL

Attorney for SALMA MARIAM AYAD
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NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
SALMA MARIAM AYAD §  
AND § 416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
ORDER OF STAY 

 IT IS ORDERED that the bench trial set for June 25, 2021 at 9:00 A.M. is 

hereby STAYED until further order of the Court. 

SIGNED on _______________. 

 

      ________________________________ 
      JUDGE PRESIDING 
 
 
APPROVED AS TO FORM: 
 
O'NEIL WYSOCKI, P.C. 
5323 Spring Valley Road, Suite 150 
Dallas, Texas 75254 
Tel: (972) 852-8000 
Fax: (214) 306-7830 
 
/s/Michelle May O’Neil 
MICHELLE MAY O'NEIL 
State Bar No. 13260900 
michelle@owlawyers.com  
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District Clerk
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NO. 416-50435-2021

IN THE DISTRICT COURTIN THE MATTER OF
THE MARRIAGE OF

§
§
§
§SALMA MARIAM AYAD

416™ JUDICIAL DISTRICT§AND

§AYAD HASHIM LATIF

§
§AND IN THE INTEREST OF

A  A  A , A CHILD COLLIN COUNTY, TEXAS§

MOTION FOR CONTINUANCE OF JUNE 11.2021 HEARING

This Motion for Continuance of June 11, 2021 Hearing is brought by AYAD HASHIM

LATIF, Respondent, who shows in support:

This case is presently set for a hearing on June 11, 2021 on the following motions1.

filed by Petitioner, SALMA MARIAM AYAD:

Motion for Continuance filed on May 13, 2021;a.

First Amended Motion to Bifurcate and for Separate Trials filed on May 25,b.

2021; and

First Amended Motion to Vacate or Reconsider Motion to Enforce Islamc.

Pre-Nuptial Agreement and Refer Case to Muslim Court or Fiqh Panel filed

on May 25, 2021.

The Court held a hearing on Respondent’s Motion to Enforce Islam Pre-Nuptial2.

Agreement and Refer Case to Muslim Court or Fiqh Panel on March 22,2021. At that hearing, the

Court heard testimony from Imam Moujahed Bakhach,  a prominent Imam in North Texas, about

the Fiqh Panel process and how the panel applies Islamic principles to resolve disputes between

Muslims. Imam Bakhach is unavailable to testify on June 11, 2021 because that date is a Friday,

Motion for Continuance of June 11,2021 Hearing
N:\USERS\_Clients\Latif, Ayad\Pleadings\2021.06.07 Motion for Continuance of Hearing v2.docx

Page 1 of 4

Filed: 6/8/2021 11:45 AM
Lynne Finley
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Copy from re:SearchTX



the Muslim holy day, and Imam Bakhash’s weekly duties and responsibilities as an Imam on

Fridays prevent him from being able to be present at the hearing to testify.

Imam Bakhash’s testimony is material to Respondent’s request that the Court3.

sustain its enforcement of the parties’ arbitration agreement and enforce its referral of this case to

the Fiqh Panel pursuant to that agreement. Petitioner’s Motion to Vacate or Reconsider is largely

based on her premise that the arbitration agreement is unconscionable. Imam Bakhash, an Imam

for 39 years who has years of experience of mediating and arbitrating disputes between Muslims

using Islamic principles, will testify about the procedures employed by a Fiqh Panel located in

North Texas to ensure that the decisions of the Fiqh Panel are in conformance not only with Islam,

but also with the laws of the United States and the State of Texas. Imam Bakhash will provide

material testimony on how both spouses are treated equally before the Fiqh Panel and that the

rights of both spouses are not infringed upon. Imam Bakhash will provide material testimony in

rebuttal of claims made by Petitioner about Islamic principles and how they are applied in a family

law context. Imam Bakhash will provide material testimony that Petitioner’s statements in her

motion either misapply or misstate Islamic principles.

Petitioner will not be harmed by a continuance of this hearing. The June 25, 2021,4.

trial setting in this case was stayed by an Order of Stay signed by the Court on May 27, 2021, the

stay has not been lifted, and the case has not yet been reset for trial.

This continuance is not sought solely for delay but that justice may be done.5.

AYAD HASHIM LATIF prays that the Court grant this Motion for Continuance of

June 11, 2021 Hearing.
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Motion for Continuance. I have read the motion. The statements contained in this motion are

within my personal knowledge and are true and correct.

'  And) in
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Certificate of Conference

I have conferred with opposing counsel in an effort to resolve the issues contained in this

motion without the necessity of Court intervention

Such efforts have been unsuccessful, and it is necessary to set a hearing on this motion.

7

Attorney tor AYAD HASHIM LATIF

Certificate of Service

I certify that a true copy of the above and foregoing was served on SALMA MARIAM

AYAD by and through her attorneys of record, in accordance with the Texas Rules of Civil

Procedure on June 8, 2021:

Michelle O’Neil

Mark Rush Williamson

O’Neil Wysocki, P.C.

5323 Spring Valley Road, Suite 150
Dallas, Texas 75254
Via Electronic Service: michelle@owlawvers.com:

mark@owlawvers.com

T^^^y O; Anderson
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NO. 416-50435-2021 
 

IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF § 
 § 
SALMA MARIAM AYAD §       
AND §          416TH JUDICIAL DISTRICT 
AYAD HASHIM LATIF §   

 §   
AND IN THE INTEREST OF        § 
A  A A , A CHILD  §                           COLLIN COUNTY, TEXAS 

 
BRIEF IN SUPPORT OF MOTION TO ENFORCE ISLAMIC PRENUPTIAL 
AGREEMENT AND REFER CASE TO MUSLIM COURT OR FIQH PANEL 

 
NOW COMES AYAD HASHIM LATIF, Respondent, and files this his Motion to Enforce 

Islamic Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel. In support thereof, 

AYAD HASHIM LATIF respectfully shows the Court as follows:  

I.  
Preliminary Statement  

 
 On or about December 26, 2008, SALMA MARIAM AYAD and AYAD HASHIM LATIF 

entered into an Islamic Pre-Nuptial Agreement. A true and correct copy of the parties’ Premarital 

Agreement is attached hereto as “Exhibit A,” and is incorporated as if set forth fully herein.  

 In pertinent part, the parties’ Premarital Agreement provides that –    

 “Any conflict which may arise between the husband and the wife will be 
resolved according to the Qur'an, Sunnah, and Islamic Law in a Muslim court, or 
in it's absence by a Fiqh Panel, which will consist of three Faqaihs (Muslim jurists 
and scholars), two of whom are to be appointed by the spouses (one for each 
spouse). The third Fiqh is to be appointed by the other two Faqihs and is to head 
the Panel. The appointees will not represent the parties in conflict, but rather, serve 
as impartial arbitrators and judges, guided by Islamic Law and it's principles. 
It is understood by both parties that the majority decision of the Fiqh Panel will be 
binding and final.   
 

In the case where a conflict is to be solved by a court of law in the United 
States or abroad, the court will solely apply Qur'anic injunctions, the Sunnah of the 

Filed: 6/10/2021 12:11 PM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 54292817
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Prophet (peace and blessings be upon him) and Islamic Law (Fiqh). The law of the 
land will not be applied in these conflicts, except in cases where public order, 
safety, and/or health justly demand so. If, however, a Muslim court or a substituting 
institution is available, the case will be addressed to this court or institution.” 
 
See Exhibit A, pp. 1-2.  
 

 On March 4, 2021, AYAD HASHIM LATIF, through his counsel or record, requested that 

SALMA MARIAM AYAD submit all issues in connection with the dissolution of the parties’ 

marriage to the Muslim Court or a Fiqh Panel pursuant to the terms of the parties’ Islamic Pre-

Nuptial Agreement. SALMA MARIAM AYAD refused to submit the dispute to the Muslim Court 

or a Fiqh Panel. After AYAD HASHIM LATIF file a motion to enforce the arbitration agreement 

in the Islamic Pre-Nuptial Agreement, the Court referred the case to the Fiqh Panel pursuant to the 

terms of the arbitration agreement on March 22, 2021.  SALMA MARIAM AYAD has filed a 

motion requesting the Court to reconsider the referral to the Fiqh Panel, asserting new grounds not 

asserted in her original pleadings opposing the referral to arbitration. For the reasons set forth 

below, the Court should deny SALMA MARIAM AYAD’s request to reconsider and stay all 

proceedings in this case until the parties have attended arbitration and an award is issued by the 

Fiqh Panel.  

II.  
Arguments and Authorities  

 
A. Arbitration Clauses are Enforceable 
 

 Arbitration is a contractual proceeding by which the parties to a controversy voluntarily 

select arbitrators or judges of their own choice, and by consent submit the controversy to such 

tribunal for determination in substitution for the tribunals provided by the ordinary processes of 

the law. Jack B. Anglin Co., Inc. v. Tipps, 842 S.W.3d 266, 268 (Tex. 1992). A written agreement 
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to arbitrate is valid and enforceable if the agreement is to arbitrate a controversy that exists at the 

time of the agreement or arises between the parties after the date of the agreement. TEX. CIV. PRAC. 

& REM. CODE ANN. § 171.001(a). Arbitration agreements are enforceable as contracts. Hawdi v. 

Mutammara, No 01-18-00024-CV at *3 (Tex. App. –Houston [1st Dist.] 2009)(mem. op.) citing 

Steer Wealth Mgmt., LLC. v. Denson, 537 S.W.3d 558, 566 (Tex. App. –Houston [1st Dist.] 2017, 

no pet.). A court shall order the parties to arbitrate on the application of a party showing an 

agreement to arbitrate and the opposing party’s refusal to arbitrate. TEX. CIV. PRAC. & REM. CODE 

ANN. § 171.021(a). If a party opposing the application to arbitrate denies the existence of the 

agreement, the Court shall summarily determine that issue. TEX. CIV. PRAC. & REM. CODE ANN. § 

171.021(b). The Court shall order the arbitration if it finds for the party that made the application. 

Id.   

 Once a valid arbitration agreement is established, a strong presumption favoring arbitration 

arises and doubts as to the scope of the agreement is resolved in favor of arbitration. Rachal v. 

Reitz, 403 S.W.3d 840, 850 (Tex. 2013).  Once the party establishes a claim within the arbitration 

agreement, the court must compel arbitration and stay its own proceedings. Jabri v. Qaddura, 108 

S.W.2d 404, 410 (Tex. App. –Fort Worth 2003, no pet.). 

B. Burden of Proof 

 The party seeking to compel arbitration has the burden to establish that an arbitration 

agreement exists. In re Oakwood Mobile Homes, Inc., 987 S.W.2d 571, 573 (Tex. 1999). However, 

that burden of proof does not require the movant to disprove the nonmovant’s affirmative defenses 

to enforcement of the arbitration clause. USB Fin. Serv., Inc. v. Branton, 241 S.W.3d 179, 184 

(Tex.App.—Fort Worth 2007, no pet.). Submission of an authenticated copy of the agreement 
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containing the clause generally suffices to meet this initial burden. In re H.E. Butt Grocery Co., 

17 S.W.3d 360, 367 (Tex.App.—Houston [14th Dist.] 2000, orig. proceeding). 

 After the party seeking to compel arbitration establishes the existence of the arbitration 

clause, the burden of proof shifts to the party opposing arbitration to raise defenses to the 

arbitration clause. Wachovia Sec., L.L.C. v. Emery, 186 S.W.3d 107, 113 (Tex.App.—Houston 

[1st Dist.] 2005, orig. proceeding).  

 C. Defenses to Arbitration Clause 

 A party may revoke an arbitration agreement only on a ground that exists at law or in equity 

for the revocation of a contract. TEX. CIV. PRAC. & REM. CODE ANN. § 171.001(b). However, the 

challenge to going to arbitration is limited to the arbitration agreement itself as arbitrators 

determine the defenses that apply to the whole contract, while courts decide defenses relating 

solely to the arbitration clause. Perry Homes v. Cull, 258 S.W.3d 580, 588 (Tex. 2008). For 

example, arbitrators must determine if an entire contract was fraudulently induced, while courts 

decide if the arbitration clause itself was fraudulently induced. Id. Thus, “while an arbitration 

agreement procured by fraud is unenforceable, the party opposing arbitration must show that the 

fraud relates to the arbitration provision specifically, not to the broader contract in which it 

appears.” Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 56 (Tex. 2008). 

 A court may not enforce an arbitration agreement if the agreement was unconscionable at 

the time it was made. TEX. CIV. PRAC. & REM. CODE ANN. § 171.022. Arbitration agreements 

maybe either substantially or procedurally unconscionable or both. Royston, Rayzor, Vickery & 

Williams, L.L.P. v. Lopez, 467 S.W.3d 494, 499 (Tex. 2015). Substantive unconscionability refers 

to the fairness of the arbitration clause itself while procedural unconscionability refers to the 
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circumstances surrounding the adoption the arbitration clause. Id at 499-500. In applying the 

substantive unconscionability standard, the main issue is whether the arbitral forum is an adequate 

and accessible substitute to litigation where the litigant can effectively vindicate his or her rights. 

In re Olshan Found. Repair Co., 328 S.W.3d 883, 893 (Tex. 2010). Procedural unconscionability 

does not exist merely because there was no opportunity to negotiate. In re Halliburton Co., 80 

S.W.3d 566, 572 (Tex. 2002), citing Smith v. H.E. Butt Grocery Co., 18 S.W.3d 910, 912 

(Tex.App.-Beaumont 2000, pet. denied). Procedural unconscionability has no precise legal 

definition, but is a determination made in the light of several factors including: 1) the “entire 

atmosphere” in which the agreement was made; 2) the alternatives, if any, available to the parties 

at the time the contract was made; 3) the “non-bargaining ability” of one party; 4) whether the 

contract was illegal or against public policy; and 5) whether the contract is oppressive or 

unreasonable. Delfingen US-Texas, L.P. v. Valenzuela, 407 S.W.3d 791, 798 (Tex.App.-El Paso 

2013, no pet.). The totality of the circumstances is assessed at the time the agreement is formed 

and the circumstances surrounding the negotiations must be shocking enough to compel the court 

to intercede. Id. Cases where procedural unconscionability has been found are in cases which the 

party challenging the agreement appears to have been incapable of understanding the agreement 

without the arbitration provision being explained to them. Id, 407 S.W.3d at 803. 

 D. Premarital Agreements 

 In Texas, a man and a woman have wide latitude and freedom to enter into a premarital 

agreement effecting and altering rights to property and support, which are otherwise set out in the 

Family Code. See TEX. FAM. CODE ANN. Ch. 4; TEX. CONST. art. XVI, § 15. A premarital 

agreement is an agreement between prospective spouses made in contemplation of marriage and 
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is effective on marriage. TEX. FAM. CODE ANN. § 4.001(1). Premarital Agreements must be in 

writing and signed by both parties. TEX. FAM. CODE ANN. § 4.002. Premarital agreements are 

enforceable without consideration. Id. A premarital agreement is effective on marriage (TEX. FAM. 

CODE ANN. § 4.004), after which, it may be amended or revoked only by a written agreement 

signed by the parties (TEX. FAM. CODE ANN. § 4.005). 

 The parties to a premarital agreement may contract with respect to the choice of law 

governing the construction of the agreement; and any other matter, including their personal rights 

and obligations, not in violation of public policy or a statute imposing a criminal penalty. TEX. 

FAM. CODE ANN. § 4.003(a)(7)-(8); see also TEX. CONST. art. XVI, § 15. The only statutory 

restriction on the use of premarital agreements is that the agreement may not adversely affect the 

right of a child to support. TEX. FAM. CODE ANN. § 4.003(b). This restriction was intended to 

discourage obligors from fraudulently characterizing assets so as to diminish or extinguish the 

amount of the child support obligation, consistent with the constitutional mandate that premarital 

agreements cannot be made for the purpose of committing fraud. In re Knott, 118 S.W.3d 899, 903 

(Tex. App.—Texarkana 2003, no pet.).   

 On the written agreement of the parties, the court may refer both a suit for dissolution of 

marriage and a suit affecting the parent-child relationship to arbitration. TEX. FAM. CODE ANN. §§ 

6.601(a); 153.0071(a). The arbitration provisions of the Family Code are augmented by and 

operate alongside the provisions of the Texas General Arbitration Act. In re M.W.M., 523 S.W.3d 

203, 207 (Tex. App. –Dallas 2017, orig. proceeding).  

 E. Selection of Arbitrators 

 The method of appointment of arbitrators is as specified in the arbitration agreement. TEX. 
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CIV. PRAC. & REM. CODE ANN. § 171.041(a). If the parties agree on the qualifications for the 

arbitrators in the arbitration agreement, then it is not the function of the court to change them or 

prescribe other qualifications. Mewbourne Oil Co. v. Blackburn, 793 S.W.2d 735, 737 (Tex. 

App.—Amarillo 1990, orig, proceeding).  Courts presume that the parties to an arbitration 

agreement intend that arbitrators, not courts, decide disputes about the meaning and application of 

particular procedural preconditions for the use of arbitration. G.T. Leach Builders, LLC v. Sapphire 

V.P., LP, 458 S.W.3d 502, 521 (Tex. 2015).  

 F. Challenges to Arbitration Award 

 The Texas Supreme Court is required to adopt rules that require a party who intends to 

seek enforcement of a judgment or an arbitration award based on foreign law that involves a 

marriage or parent-child relationship shall provide timely notice to the Court and to each other 

party and describe the Court’s authority to enforce the judgment or award. TEX. GOV’T. CODE 

ANN. § 22.0041(c)(1). The party seeking enforcement of such an award must give this notice 

within 60 days of filing an original pleading to enforce the arbitration award. Tex. R. Civ. P. 

308b(d)(1). The Texas Supreme Court is also required to adopt rules that require a party intending 

to oppose a judgment or arbitration award based on foreign law that involves a marriage or parent-

child relationship shall timely provide notice to the Court and to each other party and explain the 

basis for the opposition and stating whether the party asserts that the judgement or award violates 

constitutional rights of public policy. TEX. GOV’T. CODE ANN. § 22.0041(c)(2). The party opposing 

enforcement of an arbitration award based on foreign law must give this notice within 30 days of 

receiving the notice of enforcement of the arbitration award. Tex. R. Civ. P. 308b(d)(2). 

 Within seventy-five days of the date that the party seeking enforcement of the arbitration 
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award serves the required notice, the Court must conduct a pretrial conference to set deadlines and 

make other appropriate orders regarding the submission of material for the court to consider in 

determining the foreign law, the translation of foreign-language document, and the designation of 

expert witnesses. Tex. R. Civ. P. 308b(e). The Court must conduct a hearing on the record on 

enforcing the arbitration award 30 days before trial and must issue a written order on the 

determination that includes findings of fact and conclusions of law. Tex. R. Civ. P. 308b(f)(1),(2). 

The Court may consider any material or source in determining foreign law. Tex. R. Evid. 203(c). 

The determination of foreign law is a ruling on a question of law. Tex. R. Evid. 203(d). 

III.  
Argument 

 
 The Islamic Pre-Nuptial Agreement is in writing and was signed by both parties before the 

parties were married. Therefore, the Islamic Pre-Nuptial Agreement is a valid and enforceable 

premarital agreement under Texas Law. Parties to premarital agreements may include in those 

agreements the requirement to arbitrate or use some other form of alternative dispute resolution to 

resolve disputes that arise under the terms of the agreement. TEX. FAM. CODE ANN. § 4.003(a)(7), 

(8). Arbitration agreements are enforceable as contracts, and the Court is required to order the 

parties to arbitration upon the showing of an agreement to arbitrate and the refusal of the opposing 

party to arbitrate.  

The Islamic Pre-Nuptial Agreement contains an agreement to arbitrate before a Muslim 

Court or Fiqh Panel. See Exhibit A, p. 1. While the word “arbitration” does not specifically appear 

in the agreement, Petitioner cites no authority to support her “rhetorical” argument that the word 

“arbitration” must appear in the provision for a valid arbitration agreement to exist. That is not 

what the law requires. The Islamic Pre-Nuptial Agreement provides that the parties each 
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voluntarily select an Imam to act as an arbitrators or judges of their own choice. The agreement 

further contains the parties’ consent to submit the controversy to the Fiqh Panel which is a tribunal 

for determination in substitution for the tribunals provided by the ordinary processes of the law. 

See Jack B. Anglin Co., Inc. v. Tipps, 842 S.W.3d 266, 268 (Tex. 1992).  Texas law does not permit 

the Court to modify qualifications or method of appointing the arbitrators if those terms are in the 

arbitration agreement. Mewbourne Oil Co. v. Blackburn, 793 S.W.2d 735, 737 (Tex. App.—

Amarillo 1990, orig, proceeding). The dispute resolution provisions of the Islamic Pre-Nuptial 

Agreement meet the definition of an arbitration agreement under Texas law. 

 Petitioner asserts in her Motion to Vacate or Reconsider that the agreement to arbitrate in 

unconscionable and against public policy. See First Amended Motion to Vacate or Reconsider 

Motion to Enforce Islamic Pre-Nuptial Agreement, pp 4-12. However, Petitioner also makes the 

same arguments as to the enforceability of the Islamic Pre-Marital Agreement as a whole. See First 

Amended Motion to Vacate or Reconsider Motion to Enforce Islamic Pre-Nuptial Agreement, pp 

13-21. Petitioner does not identify any distinctions in fact between her challenge to the arbitration 

clause as opposed to her challenge to the Islamic Pre-Nuptial Agreement as a whole. Petitioner’s 

challenge is, in fact, a challenge to the whole contract and not just the arbitration clause. Perry 

Homes v. Cull, 258 S.W.3d 580, 588 (Tex. 2008); Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 

56 (Tex. 2008). Texas law is clear that challenges to the entire contract are decided by the 

arbitrators and not by the Courts. Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 56 (Tex. 2008). 

The law is clear that Petitioner must challenge the validity of the Islamic Pre-Nuptial Agreement 

before the Fiqh Panel – not before the Court. 

 Petitioner’s only issue regarding the enforceability of the Arbitration Clause that is 
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properly before the Court is whether the process was either procedurally or substantially 

unconscionable at the time the agreement was made. TEX. CIV. PRAC. & REM. CODE ANN. § 

171.022. Petitioner cannot establish procedural unconscionability as a matter of law. Petitioner 

was 22 years old and a was in her final semester of college for her bachelor’s degree in journalism 

at the time the Islamic Pre-Nuptial Agreement was signed. Petitioner was fully aware of what she 

was signing, and she voluntarily signed the agreement. Petitioner cannot establish that she did not 

have the alternative of not signing the agreement and not marrying Respondent. Petitioner cannot 

establish that she did not have equal bargaining power with Respondent. Petitioner cherry-picks 

one clause about permitting Respondent to marry a second wife with Petitioner’s permission to 

establish that the agreement is somehow illegal or against public policy, but she does not establish 

how that clause is material to the agreement and is not severable from the rest of the premarital 

agreement for purposes of enforcing the public policy of this state that premarital agreements are 

enforceable.  In reviewing the totality of the circumstances, the Islamic Premarital Agreement is 

not procedurally unconscionable. 

Petitioner also cannot establish that the agreement to submit the case to the Fiqh Panel is 

substantively unconscionable. Petitioner cites no Islamic authority for the existence of any Islamic 

principle or procedure that she references in her motion. Her sole sources of authority for the 

existence of the Islamic principles that she references in her argument come from law review 

articles, some of which do not even contain the propositions Petitioner asserts in her motion. 

Petitioner should be required to identify, with competent and credible evidence, the specific 

procedures or principles that Fiqh Panels in Texas use that she believes violates her constitutional 

rights or the public policy of this State.  
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The message of Petitioner’s motion to vacate and reconsider is that any application of 

Islamic principles in the arbitration of a family law matter constitutes a per se violation of her 

constitutional rights or public policy. However, none of the sources cited by Petitioner come to the 

broad conclusion that Petitioner wishes the Court to adopt in this case. The Attorney General 

opinion cited by Petitioner on page 4 of her motion merely states that the enforcement of family 

disputes decided under foreign law would not be enforceable if enforcement would be contrary to 

Texas public policy or would violate a party’s right to due process. Tex. Att’y Gen. Op. No. KP-

0094 (2016) at 7. The opinion is not a blanket condemnation of deciding family law disputes under 

Islamic principles as Petitioner asserts. Petitioner also argues that the courts should decline to apply 

Islamic law when the harshness of the result is contrary to public policy, but, as stated above, she 

cites no Islamic authority that contains a principle that would be applied to her in the Fiqh Panel 

that would violate her constitutional rights or the public policy of this state. 

Petitioner also asserts that submitting the case to a contractually agreed upon Fiqh Panel 

violates the Establishment Clause. However, the Court has done nothing more than refer this case 

to arbitration pursuant to the terms of the parties’ premarital agreement. While the arbitration 

agreement in the Islamic Premarital Agreement provides that the arbitrators be Muslim jurists and 

scholars, those qualifications were agreed upon by the parties. If the parties agree on the 

qualifications for the arbitrators in the arbitration agreement, then it is not the function of the court 

to change them or prescribe other qualifications. Mewbourne Oil Co. v. Blackburn, 793 S.W.2d 

735, 737 (Tex. App.—Amarillo 1990, orig, proceeding). The Establishment Clause is not 

implicated by the referral of this case to the Fiqh Panel agreed upon by the parties in their 

premarital agreement to resolve their disputes in this case. 
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Petitioner’s motion does not address the procedures and practices of Fiqh Panels based in 

the United States, and particularly those based in Collin County and surrounding counties. In North 

Texas, the Islamic Tribunal was established to “resolve any dispute among Muslims residing in 

the USA while complying with the federal laws of the United States and Texas state laws under 

the approval of the Texas Judicial System.” See Islamic Tribunal – Our Constitution, Art. 1 

(https://www.islamictribunal.org/our-constitution/ retrieved on June 7, 2021). The Constitution of 

the Islamic Tribunal contains procedures that ensure fairness to the parties and that any award is 

subject to judicial review by the Courts of this state. The Islamic Tribunal requires the parties to 

submit a written brief of the conflicts. Id at Art. 8(b). If a party is absent, the Islamic Tribunal 

“shall work diligently following Texas civil procedure to protect the rights of the absent party.” Id 

at Art. 9. The Islamic Tribunal will have an advisor lawyer present when their decision is made. 

Id at Art. 10(c). The Islamic Tribunal even goes so far as to require that summary notes be dictated 

by the presiding judge. Id at Art. 10(d).  The Islamic Tribunal even acknowledges in its constitution 

that its decisions are subject to review by the Courts of this state. Id at Arts. 12(b), 13. 

 The law on challenging the application of foreign law to judgments and arbitration awards 

in family law cases also supports Respondent’s argument that the parties must go through the 

arbitration process with the Fiqh Panel before Petitioner’s arguments are ripe for consideration by 

this Court. The Texas Government Code, the Texas Rules of Civil Procedure, and the Texas Rules 

of Evidence all require that the challenge of the application of foreign law to a family court case 

be to a judgment or arbitration award. See TEX. GOV’T. CODE ANN. § 22.0041; Tex. R. Civ. P. 

308b; Tex. R. Evid. 203. Judgments and arbitration awards do not exist until the foreign trials or 

arbitrations have been completed and final decisions are made by the foreign tribunal or 
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arbitrator(s). The parties in this case have not even started the arbitration process because Petitioner 

refuses to participate in the process. Until the parties go through the arbitration with the Fiqh Panel 

and the Fiqh Panel makes its arbitration award, Petitioner’s arguments regarding the application 

of foreign law are not ripe for consideration by the Court.  

Based on the foregoing, the Court should enforce the terms of the parties’ Islamic Pre-

Nuptial Agreement and refer the case to a Muslim Court or Fiqh Panel and continue its stay all 

further actions in this case pending resolution by the Muslim Court or Fiqh Panel. 

IV. 
Prayer 

AYAD HASHIM LATIF prays that this Court GRANT this Motion in all things and 

enforce the terms of the parties’ Premarital Agreement. AYAD HASHIM LATIF further prays 

that this Court refer the case to a Muslim Court or Fiqh Panel for resolution. AYAD HASHIM 

LATIF further prays that this Court stay all further actions in this case pending resolution by the 

Muslim Court or Fiqh Panel. 

AYAD HASHIM LATIF prays for general relief. 

Respectfully submitted, 

ORSINGER, NELSON, DOWNING & ANDERSON, L.L.P. 
2600 Network Blvd., Suite 200 
Frisco, Texas 75034 
Tel: (214) 273-2400 
Fax: (214) 273-2470 

By: 
Jeffrey O. Anderson  
State Bar No. 00790232 
jeff@ondafamilylaw.com 
David H. Findley 
State Bar No. 24040901 
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david@ondafamilylaw.com 
Attorneys for AYAD HASHIM LATIF 

CERTIFICATE OF SERVICE 

I certify that a true copy of the above and foregoing was served on SALMA MARIAM 

AYAD by and through her attorney of record, Michelle May O’Neil, O’NEIL & WYSOCKI, P.C., 

5323 Spring Valley Road, Suite 150, Dallas, Texas 75093 in accordance with the Texas Rules of 

Civil Procedure on June 10, 2021.  

____________________________________ 
Jeffrey O. Anderson  
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In the name of Allah, the Beneficent, the Merciful

Teh (972)231-5698
Fax: (972) 231-6707

840 Abrams Road
Richardson, Texas 75081

P.O. Box 833010
Richardson, TX 75083

WWW.iant.com

www.lQa.ianl.CQm

Islamic Pre-Nuptial Agreement

No.IDate

To Whom It May Concern

We the undersigned, agree of our own free will, in the presence of witnesses, to follow Islam in its

totality and we make vows of commitment to apply Islam in its entirety in all aspects of our personal and
family lives by agreeing to the following:

With our belief that Islam is the only acceptable way of living, which is binding on us in all

spheres of life, we hereby agree upon and affirm that Islam will be the only basis of our relationship,
which includes:

Validity, voidability, and dissolution of our marriage contract and all procedural and

jurisdictional issues.
The rights, duties, liabilities and responsibilities of both husband and wife.
The husband will never unilaterally divorce his wife either verbally or in written form.
The husband will not have the right to marry a second wife without getting the written

consent of the first living wife.
Neither of us will engage in extra-marital relationships.
Parent - child relations in all aspects including custody, conservatorship possession, support

a)

b)
c)
d)

e)
f)

and adoption.
Raising the children as Muslims and nurturing them in a healthy Islamic atmosphere.
Property rights and liabilities.
Inheritance of the estates and assets.

The dowry (Mahr/Sadaq) to be given from the husband to the wife will be in the amount of
to be5  ̂’2

g)
h)
i)
j)

. A . with ^2 /- to be paid in advance and

paid at a later date as agreed^pon. The other conditions and stipulations being:
.V / L

/Vd’A/Z-

In all cases and matters, whether mentioned explicitly in this document or otherwise, the Qur’an,

Suiinah of the Prophet Muhammad (peace and blessings be upon him), and Islamic Law (Fiqh) will be

applied.

Any conflict which may arise between the husband and the wife will be resolved according to the

Qur’an, Sunnah, and Islamic Law in a Muslim court, or in it’s absence by a Fiqh Panel, which will consist
of tluee Faqaihs (Muslim jurists and scholars), two of whom are to be appointed by the spouses (one for
each spouse). The third Fiqh is to be appointed by the other two Faqihs and is to head the Panel. The

1

EXHIBIT

A
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appointees will not represent the parties in conflict, but rather, serv'e as impartial arbitrators and judges,

guided by Islamic Law and it’s principles.

It is understood by both parties that the majority decision of the Fiqh Panel will be binding and final.

In the case where a conflict is to be solved by a court of law in the United States or abroad, the

court will solely apply Qur’anic injunctions, the Sunnah of the Prophet (peace and blessings be upon him)

and Islamic Law (Fiqh). The law of the land will not be applied in these conflicts, except in cases where

public order, safety, and/or health justly demand so. If, however, a Muslim court or a substituting
institution is available, the case will be addressed to this court or institution.

Bride's full name

Social Securit>’ # 

Groom’s full name

Social Security n

AddressAddress

- SignatureSignature <SL t

/ 0
Witness’s full nameWimess’s full To.mtj/'AA//

Social Security # Social Security

AddressAddress

SignatureSignature

Social Security "Wali’s full name / S A/ Q

Address

Signanjre ●r'yA.t /

lU- cW <V
1:? . K A\<-C-Imam’s Signature .

2
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Filed: 6/14/2021 10:05 AM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 54371866NO. 416-50435-2021

IN THEMATTER OF IN THE DISTRICT COURT
THE MARRIAGE OF

SALMAMARIAM AYAD
AND
AYAD HASHIM LATIF

416m JUDICIAL DISTRICT

A T ST OF
A A A A CHILD COLLIN COUNTY, TEXAS

ORDER OF REFERRAL TO ARBITRATION

The Court vacates the Order dated March 24, 2021. CPRC 171.021 requires that “A

court shall order the parties to arbitrate on application of a party showing: (1) an agreement to

arbitrate; and (2) the opposing palty’s refusal to arbitrate.” The Supreme Court of Texas has

repeatedly held that courts must refer parties to arbitration when it is contracted by the parties.

As such, the Court has no discretion but to enforce the agreement of the parties in their

Prenuptial Agreement signed on December 26, 2008, and refer the parties to arbitration per the

terms oftheir agreement.

In their agreement of December 26, 2008, the parties agreed to resolve their disputes

through arbitration and they agreed to a selection process for the arbitrators. Therefore, this case

is submitted as agreed, to arbitration under CPRC Chapter 171. If any arbitration award is based

on foreign law, the court will follow the procedures set forth in TRCP 308b (“American Law in

American Courts”, H.B. 45, 85th Leg. eff. Sept. 1, 2017) to determine whether the award violates

constitutional rights or public policy. Additionally, upon proper application of a party pursuant

to TFC 153.0071 the court will hold a hearing to determine if the arbitration award is not in the

best interest of the child.

SIGNED to ~ ll’i “ii.
Judge Presiding

ORDER OF REFERRAL TO ARBITRATION — Page 1 of l
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Order Vacating Order on Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim 

Court or Fiqh Panel  Page 1 of 1 

 

NO. 416-50435-2021 
 
IN THE MATTER OF § IN THE DISTRICT COURT 
THE MARRIAGE OF §  
 §  
SALMA MARIAM AYAD §  
AND § 416th JUDICIAL DISTRICT 
AYAD HASHIM LATIF §  
 §  
AND IN THE INTEREST OF §  
A.A.A., A CHILD § COLLIN COUNTY, TEXAS 

 
ORDER VACATING ORDER ON MOTION TO ENFORCE ISLAMIC 

PRENUPTIAL AGREEMENT AND REFER  
CASE TO MUSLIM COURT OR FIQH PANEL 

 
 On June 11, 2021, the Court heard SALMA MARIAM AYAD’s Motion to Vacate 

or Reconsider Motion to Enforce Islamic Prenuptial Agreement and Refer Case to 

Muslim Court of Fiqh Panel.  

 After considering the facts and arguments of counsel, the Court finds that the 

Order on Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim 

Court or Fiqh Pane signed by the Court on March 22, 2021 should be vacated and set 

aside.  

 IT IS THEREFORE ORDERED that the Order on Motion to Enforce Islamic 

Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel signed on March 

22, 2021 is hereby VACATED.  

SIGNED ON ____________________, 2021.  

 

      _____________________________________ 
      JUDGE PRESIDING 

 

Filed: 6/14/2021 9:49 AM
Lynne Finley
District Clerk
Collin County, Texas
By Julie Lipic Deputy
Envelope ID: 54370862
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Salma Mariam Ayad's Second Amended Answer to Original Counterpetition for Divorce
05/25/2021  Amended Petition

Second Amended Petition for Divorce
05/26/2021  Status  (9:00 AM) (Judicial Officer Thompson, Andrea)
05/26/2021  Notice of Hearing

Amended Notice of Hearing
05/26/2021  General Docket Entry

Parties appeared with counsel, conf with court re: ex parte communications. -AST
05/27/2021  Letter

Re: Proposed Order of Stay
05/27/2021  Objection

Salma Mariam Ayad's Objections to Proposed Findings of Fact and Conclusions of Law
05/27/2021  Order

Order of Stay
05/28/2021  Letter

Re: Proposed Order on Motion for Withdrawal of Counsel
06/01/2021  Order of Withdrawal of Counsel

Order on Motion for Withdrawal of Counsel
06/01/2021  Motion to Withdraw

Motion for Withdrawal of Counsel
06/01/2021  Order of Withdrawal of Counsel

Order on Motion for Withdrawal of Counsel
06/07/2021  Notice of Hearing

Notice of Hearing -- Remote Hearing Instructions
06/08/2021  Motion for Continuance

Motion for Continuance of June 11, 2021 Hearing
06/09/2021  Notice of Hearing

Notice of Hearing - Motion for Continuance of June 11, 2021 Hearing
06/10/2021  Brief

Brief in Support of Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel
06/11/2021  Motion to Reconsider  (9:00 AM) (Judicial Officer Thompson, Andrea)

Motion to Bifurcate and For Separate Trials and motion for continuance
06/11/2021  General Docket Entry

Parties appeared with counsel, hearing on motion to reconsider referral to arbitration. -AST
06/14/2021  Arbitration Ordered (Inactive - Pending)

Order of Referral to Arbitration
06/16/2021  Notice of Hearing

Notice of Hearing -- Remote Hearing Instructions
06/17/2021  Status  (9:00 AM) (Judicial Officer Thompson, Andrea)
06/17/2021  General Docket Entry

Counsel for parties appeared, TO reserved until resolution of mandamus. -AST

https://cijspub.co.collin.tx.us/Secure/CPR.aspx?CaseID=2024431&EventID=28934708&CaseCategoryKeys=FAM&NodeID=100,101,102,103,104,105,106,108,107,200,201,202,203,204,205,206,207,208,209,211,212,213,214,215,400,401,402,403,404,405,406
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https://cijspub.co.collin.tx.us/Secure/CPR.aspx?CaseID=2024431&EventID=28776737&CaseCategoryKeys=FAM&NodeID=100,101,102,103,104,105,106,108,107,200,201,202,203,204,205,206,207,208,209,211,212,213,214,215,400,401,402,403,404,405,406
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06/17/2021  Order
Order Vacating Order on Motion to Enforce Islamic Prenuptial Agreement and Refer Case to Muslim Court or Fiqh Panel

06/18/2021  Jury Fee Paid $40.00
Request for Jury Trial

06/22/2021  Petitioner's
Petitioner's Formal Bill of Exception

06/25/2021  CANCELED   Trial Before the Court  (9:00 AM) (Judicial Officer Thompson, Andrea)
Orders Signed

F�������� I����������

      
      
   Petitioner Ayad, Salma Mariam
   Total Financial Assessment  375.00
   Total Payments and Credits  375.00
   Balance Due as of 06/22/2021  0.00
       
01/26/2021  Transaction Assessment    319.00
01/26/2021  Payment  Receipt # DC-01742-2021  Ayad, Salma Mariam  (319.00)
01/28/2021  Transaction Assessment    16.00
01/28/2021  Payment  Receipt # DC-01999-2021  Ayad, Salma Mariam  (16.00)
06/18/2021  Transaction Assessment    40.00
06/18/2021  Payment  Receipt # DC-13349-2021  Ayad, Salma Mariam  (40.00)
       
      
      
   Respondent Latif, Ayad Hashim
   Total Financial Assessment  65.00
   Total Payments and Credits  65.00
   Balance Due as of 06/22/2021  0.00
       
02/08/2021  Transaction Assessment    65.00
02/08/2021  Payment  Receipt # DC-02696-2021  Latif, Ayad Hashim  (65.00)
       

https://cijspub.co.collin.tx.us/Secure/CPR.aspx?CaseID=2024431&EventID=29402785&CaseCategoryKeys=FAM&NodeID=100,101,102,103,104,105,106,108,107,200,201,202,203,204,205,206,207,208,209,211,212,213,214,215,400,401,402,403,404,405,406
https://cijspub.co.collin.tx.us/Secure/CPR.aspx?CaseID=2024431&EventID=29408066&CaseCategoryKeys=FAM&NodeID=100,101,102,103,104,105,106,108,107,200,201,202,203,204,205,206,207,208,209,211,212,213,214,215,400,401,402,403,404,405,406
https://cijspub.co.collin.tx.us/Secure/CPR.aspx?CaseID=2024431&EventID=29418794&CaseCategoryKeys=FAM&NodeID=100,101,102,103,104,105,106,108,107,200,201,202,203,204,205,206,207,208,209,211,212,213,214,215,400,401,402,403,404,405,406
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DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

1
REPORTER'S RECORD 

VOLUME 1 OF 1 VOLUME 
TRIAL COURT CAUSE NO. 416-50435-2021

IN THE MATTER OF 
THE MARRIAGE OF 

SALMA MARIAM AYAD 
AND 
AYAD HASHIM LATIF 

OF 
 A 

CHILD,

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

COLLIN COUNTY, TEXAS

416TH JUDICIAL DISTRICT

------------------------------

MOTION TO ENFORCE

------------------------------

On the 22nd day of March, 2021, the following 

proceedings came on to be heard in the above-entitled 

and numbered cause before the Honorable Judge Andrea 

Thompson, Judge presiding, held via Zoom in accordance 

with the Supreme Court of Texas' Emergency Orders 

Regarding the COVID-19 State of Disaster; 

Proceedings reported by machine shorthand.  
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2
A P P E A R A N C E S

FOR THE PETITIONER:

Ms. Elisse V Woelfel
SBOT NO. 24058183 
LAW OFFICE OF ELISEE V. WOELFEL
1400 Preston Road
Suite 400
Plano, Texas 75093 
Phone:  (469) 443-6040 
Fax:  (888) 675-6799
elisse@elisselaw.com
 

FOR THE RESPONDENT: 

Mr. Jeffrey O. Anderson
SBOT NO. 00790232 
ORSINGER, NELSON, DOWNING & ANDERSON, LLP 
5950 Sherry Lane 
8th Floor 
Dallas, Texas 75225 
Phone:  (214) 273-2400 
Fax:  (214) 273-2470
jeff@ondafamilylaw.com 
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3
CHRONOLOGICAL INDEX

VOLUME 1
(MOTION TO ENFORCE)

MARCH 22, 2021 PAGE   VOL

Appearances.................................... 2 1

Proceedings.................................... 4 1

Motion to Enforce.............................. 4 1

RESPONDENT'S WITNESSES:  DIRECT CROSS VOIR DIRE 

IMAM MOUJAHED BAKHACH 5  1

Argument by Petitioner......................... 20 1
Response by Respondent......................... 24 1
Further Argument by Petitioner................. 26 1
Further Response by Respondent................. 26 1
Further Argument by Petitioner................. 27 1
Further Response by Respondent................. 29 1
Further Argument by Petitioner................. 30 1
Further Response by Respondent................. 32 1
Further Argument by Petitioner................. 33 1

Court's Ruling................................. 35 1

Trial date set................................. 36 1

Adjournment.................................... 37 1

Reporter's Certificate......................... 38 1
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4
P R O C E E D I N G S

THE COURT:  416-50435-2021; In the Matter 

of the Marriage of Salma Ayad and Ayad Latif and in the 

interest of a child.  

State your name for the record and the 

party you represent.  We'll start with the petitioner. 

MS. WOELFEL:  Good morning, Your Honor.  

Elisse Woelfel on behalf of Petitioner, Ms. Salma Mariam 

Ayad. 

MR. ANDERSON:  I'm Jeff Anderson.  I'm 

here for Ayad Latif. 

THE COURT:  And we have the respondent's 

motion to enforce the Islamic prenup this morning which 

is Mr. Anderson's motion.

MR. ANDERSON:  Yes, Your Honor.

THE COURT:  You have a witness, I guess, 

that has a time constraint so if you want to begin with 

that witness.

MR. ANDERSON:  I certainly would, Judge.  

May I go ahead and call the Imam -- I'm going to do my 

best to pronounce his name right.  Is it Imam Moujahed 

Bakhach?  

THE COURT:  I don't know, but you can ask 

him when he gets in here. 

MR. ANDERSON:  Oh, I thought he was in 
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5
here.  I was asking him.  

THE WITNESS:  Good morning.

THE COURT:  Good morning.  Okay.  Sir, is 

it, Bakhach?  

THE WITNESS:  Yes, Your Honor.

THE COURT:  Okay.  Can you raise your 

right hand for me, please.  

(Witness sworn by the Court) 

THE COURT:  Okay.  Good.  Thank you.  Go 

ahead, Mr. Anderson. 

IMAM MOUJAHED BAKHACH,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ANDERSON:

Q. Imam, would you please state your name for the 

record.  

A. My name is Moujahed Mohammad Bakhach. 

Q. And how are you employed, sir? 

THE COURT:  Hang on just a second.  

Destiny, we're going to go off the record 

for a second. 

(Discussion off the record) 

THE COURT:  Go ahead, Destiny. 

Q. (BY MR. ANDERSON)  Imam, would you please go 

over some of your background so the Judge knows where 
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6
you're coming from? 

A. Thank you.  I'm from Lebanon.  We came here in 

1982, 10 Imams, to represent the highest religious 

authority of Lebanon.  They request us to come to North 

America and Canada, and they ask us and assign us 

different locations.  I was lucky to be assigned at Fort 

Worth, Texas here since 1982 to serve the Muslim 

community in west Fort Worth located on Fletcher Avenue 

at that time.  Now Diaz Avenue.  

Since then until now, I'm still here.  

Also, I studied mediation.  I graduated 2009 at the 

University of North Texas, and the bio I'm sure I send 

it to you and the CV.  A lot of activities, actually.  

Imam is the title like Rabbi, like pastor of the church 

Christian, Jewish as religious leader of the community.  

My background of education, I studied 

Islamic law in Al-Azhar University in Cairo, Egypt.  My 

father used to be a judge.  He wanted me to be like the 

same, so of course, I studied Islamic law there, and 

then I intend to go to France for the Ph.D., then I 

changed the direction to come here United States until 

now, still there. 

So the community in North Texas in 1982 

used to have only two mosques. 

MS. WOELFEL:  Objection, nonresponsive at 
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7
this point. 

THE COURT:  Sustained.  

Q. (BY MR. ANDERSON)  Imam, can you describe for 

the Court what your understanding of the term Islamic 

law means in the context of the premarital agreement? 

A. In the premarital agreement that we have --

MS. WOELFEL:  Objection, calls for 

speculation. 

THE COURT:  Overruled.  

A. -- that couple, meaning here the husband and 

wife, that to sit down and discuss and negotiate mutual 

agreement about specific issues.  Their concerns are 

mostly there to be the girl family concerns to make sure 

that everything would be helpful to help the couple to 

live in peace and comforts, stability as well as for 

respect, to apply the code as God living in the holy 

book of Muslims called Qur'an, chapter especially this 

verse will be recited everywhere in the part of the Lord 

when the Imam -- 

THE COURT:  Hang on one second.  So are 

you familiar with this couple?  

THE WITNESS:  Myself, no. 

THE COURT:  Okay.  Do you -- 

THE WITNESS:  I've never met with them 

before.  
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8
THE COURT:  You said you were from 

Lebanon.  Do you know where they are from?  

THE WITNESS:  Not really.  I intend to ask 

because I put my question what are the background so can 

help me better to understand their background of the 

culture.  Because we have seen clearly that the cultural 

practices some areas dominating the religious teaching.  

Religion very simple, but the culture make 

it one or another different, but I don't know the 

background of the couple. 

THE COURT:  Okay.  Let's find that out 

first.  So Ms. Woelfel, Mr. Anderson?  

MR. ANDERSON:  Thank you. 

Q. (BY MR. ANDERSON)  And so far as Islamic law is 

concerned, that term, if both of these parties were 

Sunni -- 

THE COURT:  My question is:  Where did -- 

were they born in America?  

MS. WOELFEL:  My client's family is from 

Pakistan. 

THE COURT:  Okay.  That's what I'm trying 

to find out.  Mr. Anderson?  

MR. ANDERSON:  Thank you. 

THE COURT:  Where's your client from?  

MR. ANDERSON:  I think it's less regional 
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and more of the religious sect that they are dealing 

with, Your Honor. 

THE COURT:  Okay.  Can we just answer my 

question to start?  Where is he from originally?  

MR. ANDERSON:  Ayad, where are you from 

originally?  

THE WITNESS:  I'm sorry, what?  

THE COURT:  Hang on just a second. 

MR. ANDERSON:  Dr. Latif, where are you 

from?  

MR. LATIF:  Good morning, everyone.  

Karachi, Pakistan. 

THE COURT:  Okay.  Good.  Thank you.  All 

right.  

Go ahead, Mr. Anderson. 

Q. (BY MR. ANDERSON)  Is it so much between where 

they're specifically from or from the sect of the Islam 

that they practice?  Imam, I'm asking you.  

A. I'm sorry.  That's really one count to the 

marriage.  It doesn't make a difference too much from 

Pakistan mostly to say that to have -- to measure sects 

in Islam, that Sunni and Shiite.  

Majority of Pakistan, to my knowledge, my 

community very high professional.  Most of them from 

Pakistan and India.  That region, I mean, very well 
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known that they are Sunnis.  So that's -- and they 

follow the school of law that's specific leader, scholar 

that many people in the Muslim world different, but 

mainly Pakistan, they follow called Abu Hanifa.  

THE COURT:  Okay.  Hang on.  Let's ask 

that question then.  Can I hear from each of your 

clients whether they are Sunni or Shiite?  

MS. WOELFEL:  Mariam, please unmute. 

MR. ANDERSON:  Dr. Latif, would you answer 

the Judge if you are Sunni or Shiite?  

MR. LATIF:  I'm a Sunni Muslim follow the 

Hanafi sect. 

THE COURT:  All right.  Ms. Ayad?  

MRS. AYAD:  I'm Sunni Muslim. 

THE COURT:  Okay.  

A. That's the same school that my studies actually 

on -- we are studying at Al-Azhar University.  On the 

second year you have to choose which school of law you 

follow, and I choose that to be Abu Hanifa, the same 

that your clients representing here, the same thing.  

So the point of the initial agreement that 

is very common -- I would like maybe to express 

something that little bit to say different.  The 

immigrant, first generation immigrant to this country, 

the mutual agreement is not important too much because 
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don't forget the extended family system that when there 

is a dispute between husband and wife, the family will 

interfere and try to solve the problems and so on, so 

the agreement is not really here effective.  

But the second generation that to marry 

that's absolutely the need, and that's what I encourage 

long time the couple to have the mutual prenuptial 

agreement to help them to live in peace and comfort.  No 

doubt about it. 

Q. (BY MR. ANDERSON)  Imam, given that they're 

both Sunni, is Islamic law is that an ambiguous term as 

it applies to a premarital contract? 

A. Absolutely not ambiguous. 

Q. How is it not ambiguous? 

A. Because everything is clear.  This is a -- 

not a human being opinion.  This is God verses revealed 

to the Prophet Mohammad, peace be upon him, and Imam and 

all of them that -- to do specific things and explain by 

that practice of the Prophet himself, peace be upon him, 

and then the scholars derive from that different 

incidents happened through the practice of the Prophet 

and the companions --

MS. WOELFEL:  Objection, nonresponsive at 

this point. 

THE COURT:  Okay.  Ms. Woelfel, from your 
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pleadings, I'm sorry, I was led to believe perhaps the 

parties were not of the same sect, if you will, and it 

sounds like they are.  So what is --

MS. WOELFEL:  Your Honor, I believe 

there's --

THE COURT:  -- the confusion -- hang on.

MS. WOELFEL:  I'm sorry.  

THE COURT:  So what is the confusion, and 

let's spend some time talking about what your pleadings 

are referring to is the confusion about which law would 

be applied?  Because it sounds like the parties are from 

the same area and the same sect. 

MS. WOELFEL:  Well, I believe that you can 

further drill down just beyond Sunni.  So my client -- 

and I'm most likely going to mispronounce some of the 

these words, and I apologize in advance.  I'm not trying 

to be offensive. 

My client is actually part of the Hanafi 

sect of Sunni Muslims.  I might have mispronounced that, 

but so if we drill down even further, it's not just a 

difference between Sunni and Shiite.  There's further 

distinctions within those two groups. 

THE COURT:  Okay.  And what is Mr. Latif?

MR. ANDERSON:  Dr. --  

MR. LATIF:  I am also Hanafi, Your Honor. 
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THE COURT:  Okay.  So we're still the 

same.  What else? 

THE WITNESS:  Your Honor, if you allow me, 

I don't think at the time of the marriage that Hanafi or 

not Hanafi would be discussed never. 

THE COURT:  I appreciate that, sir. 

THE WITNESS:  It's the society. 

THE COURT:  Ms. Woelfel is telling us 

there's a difference here, and I'm trying to get down to 

what the difference is so that we're not arguing about 

something there's no argument about.  So is there a 

further division beyond Hanafi then, Ms. Woelfel, that 

we're concerned about?  

MS. WOELFEL:  Well, my client has also 

told me that at this point in time she doesn't really 

ascribe to one particular sect, but I think that we have 

problems with this contract just beyond the -- you know, 

what is Islamic law?  How is this going to be applied?  

THE COURT:  No, I understand.  You have a 

lot of issues that you've pled.  I'm trying to deal with 

this one issue that doesn't seem to be an issue that 

there was confusion about which Islamic law would be 

applied.  It would appear it would be the Qur'an for 

Sunni Hanafi.  Is that -- Imam Bakhach, is that correct?  

THE WITNESS:  There is no difference in 
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the Qur'an, of the spirit of the Qur'an or the Hanafi or 

Shafi'i or Shiite or Sunni actually.  The point is 

really here a contract being done by two individuals.  

They agreed about specific points, and they disclose it 

in the agreement as I read very clear and strong 

language.  

We agree for -- of our own free will, in 

the presence of witnesses, to follow Islamic and 

agreeing of the following and say -- so this was a 

contract like any other contract, from Islamic law point 

of view, to be respected and to be followed and to be 

practiced.  So they agreed about specific point.  

Both of them, they discuss it before ahead 

of time because the Imam who signed this, I work with 

him very back long number, many years, 18 years 

together.  We worked together a lot, and we suggest this 

idea to come.  

So the bride and the groom, they signed 

it, and they didn't sign before discussing the details 

among themselves before that and then grant -- 

MS. WOELFEL:  Objection, nonresponsive at 

this point, Your Honor. 

THE COURT:  Hang on.  He's responding to 

my question so I'd like to hear the rest of the answer.

Go ahead, sir. 
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THE WITNESS:  So -- I'm sorry.  So that 

really witnessed and the bride's representative also 

being -- sharing, even if doesn't have to, this contract 

between two individuals, but also two witnesses who 

witnessed the wedding, maybe to say they witnessed.  So 

this is a serious contract regardless whatever inside 

the language now, whatever the agreement about.  

But as a contract, two parties agreed 

about something, signed, and also witnessed as well as 

celebrated. 

THE COURT:  Okay.  So -- but part of the 

issue that we're hearing from Ms. Woelfel and for her 

client is that it's unclear which law would be applied, 

and what I'm hearing from you and then what I've heard 

from the parties is I don't think I hear any confusion 

about which law would be applied. 

THE WITNESS:  Your Honor, I think -- 

THE COURT:  Go ahead, Ms. Woelfel. 

THE WITNESS:  -- they agreed -- they 

agreed strongly.  It says to follow -- on the first line 

of the agreement, as I'm reading here, to follow Islam 

in its totality, and we make vows for commitment to 

apply Islam in its entirety in all aspects of our 

personal and family life by agreeing to the following. 

THE COURT:  All right.  Ms. Woelfel?  
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MS. WOELFEL:  I'd like to apologize, Your 

Honor.  I had gotten my wires crossed.  I was going back 

and forth between screens and reading a text from my 

client.  She is not Hanafi.  Her husband is.  So she is 

not a member of that sect.  

THE COURT:  I'm sorry, hang on.  So when 

we had her unmute earlier and she answered Hanafi -- 

MS. WOELFEL:  She answered Sunni. 

THE COURT:  Okay.  So what then from 

there -- I'm sorry, I thought we asked her and she said 

Hanafi.  

Ma'am, can you unmute and tell us the 

right answer?  

MRS. AYAD:  Your Honor, I'm a Sunni 

Muslim, and I don't ascribe to one particular sect.  

Most Muslims, from my understanding, don't ascribe to a 

particular sect.  I practice Islam, and I am a Muslim. 

THE COURT:  Okay. 

THE WITNESS:  Your Honor, I agree with 

that actually.  Basically, the Muslim is required to 

follow what God said or revealed and to follow the 

Prophet.  And after that in the branches, not in the 

major issues, in the branches that different scholars 

under the umbrella of Sunnis.  All of them, they are 

Sunnis by the way.  When they say Hanafi, this is 
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different scholars, different type of the history like 

Abu Hanifa the leader of this school of law that he was 

in Iraq not in Pakistan, in Iraq.  

We have another one Shafi'i or Maliki in 

Medina and Balthirea (phonetic) and so on.  This is to 

reach the Islamic law and different culture, different 

understandings throughout the different years of 

generations.  They were not all together the same time.  

So this is really have nothing to do with the marriage 

basically because the process of the marriage, the 

Prophet did -- said clearly and practiced what we should 

do as an Imam, as a clergy, what should I do or require 

from the couple to do.

THE COURT:  Okay.  Hang on.  Hang on.  Let 

me clarify.  

Ms. Woelfel, I'm getting feedback.  I 

think it seems to be from you.  

So sir, let me clarify.  Is -- I don't 

know if you would be one of the people that would -- if 

the Court grants the request for referral to the -- and 

I'm sorry, is it a fiqh panel?  Then would there be 

confusion amongst the panel of what law to apply?  

THE WITNESS:  Not really.  Not at all.  

Because the fiqh means -- it's an arabic word means 

understanding.  So understanding of what?  When we have 
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like couple to say I would like you to arbitrate our 

dispute.  So we don't talk about whether Abu Hanifa or 

Shafi'i or Maliki, that scholar or this scholar.  We 

don't raise this issue.  Especially in marriage, we 

don't talk that way.  And we are wondering -- even in 

the agreement I read, I didn't see any direction in the 

agreement to say we disagree to resolve according to 

Hanafi or other school of law. 

THE COURT:  I think that's part of -- 

THE WITNESS:  We ascribe to Islamic law.  

That's it. 

THE COURT:  Yeah.  I think that's part of 

what Ms. Woelfel is saying the confusion is, is it 

doesn't say how the dispute would be resolved, but what 

I've heard you say several times is that's irrelevant to 

the proceeding?  

THE WITNESS:  Yes, because the measure 

condition of solving the issue what God said and what 

the Prophet practiced.  That's very simple.  

The Islamic law resources, if they have an 

issue or any Muslim anywhere, he or she, wherever we are 

living, we have an issue.  So what we say, we say what 

God said first.  Do we have any verse script?  Yes?  No?  

So what the Prophet did or said or approve is the three 

branches of that Prophet rulings.  
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If not, we go to the next and what that 

consensus among that companions even after the Prophet 

death but for example.  So we have organized a chair to 

go step by step to go from -- sometimes the Qur'an have 

verse general specified by the Prophet behavior or 

acting or statement or something from Hadith and other.  

So the issue of Hanafi or Shafi'i, this is 

absolutely is not according to what we're talking about 

agreement here that -- to be even raised to say I'll 

follow Islamic law according to Abu Hanifa school of 

law.  It's not mentioned there.  It is generally as a 

contract.  

What the contract from Islamic law to be 

recognized as a contract and applies the parties to it 

by having the agreement absolutely discussed and agreed 

and signed and witnessed and celebrated.  

THE COURT:  Okay.  Any other questions, 

Mr. Anderson?  

MR. ANDERSON:  No, Your Honor. 

THE COURT:  Ms. Woelfel?  

MS. WOELFEL:  Not at this time, Your 

Honor. 

THE COURT:  Okay.  All right.  Thank you, 

sir, for your time. 

THE WITNESS:  Thank you very much. 
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THE COURT:  All right.  

THE WITNESS:  Should I stay or should I 

leave?  

THE COURT:  No, you're free to leave.  

Thank you. 

THE WITNESS:  Thank you, Your Honor.  

Appreciate it. 

THE COURT:  Thank you. 

All right.  We had another witness, but 

he's disappeared from the waiting room. 

MR. ANDERSON:  I don't know that we're 

going to need him, Your Honor.  He was the party's 

counselor, and it was only for a specific subject.  It 

has not come up in the pleadings so I got it in case it 

did come up. 

THE COURT:  Okay.  The other issue, Ms. 

Woelfel, it sounds like from the Imam, if they move 

forward with this, then there really isn't a question 

about which law will be appointed, but in any event, if 

that was a still a concern, the way the agreement reads 

is each party gets to appoint a person of their 

choosing.  So to the extent their particular version 

wasn't represented, they could make sure they were by 

their appointment. 

MS. WOELFEL:  And, Your Honor, I would say 
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that even if that's true, I think we need to just go 

back to basic contracts here, and we have to look at the 

four corners of the document.  And here it's saying, oh, 

well, we're going to apply Sunni law.  Well, that's 

great.  Now we know that there's additional sects in 

Sunni law so which sect are -- 

THE COURT:  Actually, I think that's not 

what he said.  He said all of that was irrelevant. 

MS. WOELFEL:  Well, I still think he said 

that they would apply Sunni law, but then the 

philosophies, as my client will testify to, in the 

varying sects under Sunni law are all very different. 

THE COURT:  Okay.  So tell me why that 

can't be handled by her choice of appointment?  

MS. WOELFEL:  Well, it's a three panel -- 

it's a three-panel arbitration panel, so, you know, she 

has her choice of appointment and then from what my 

understanding is Dr. Latif would have his, and then I 

guess those two appointees would address the third.  So 

who's to say what -- you know, how the third person is 

going to apply -- 

THE COURT:  Well, that's the point.  The 

person she picks has input into that. 

MS. WOELFEL:  I understand, but once 

again, I mean, I think it's just too unclear and 
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indefinite.  I mean, he said we're going to -- we're 

going to apply God's law.  Well, in the Qur'an it says 

that women can be stoned to death, so once again, I 

mean, we go to -- 

THE COURT:  And that wasn't contemplated 

by your client at the time she signed the contract?  

MS. WOELFEL:  My client was not 

represented by counsel when she signed the contract.  My 

client was handed the contract during one of the 

marriage ceremonies, and she just thought it was part of 

the marriage ceremony.  She didn't have any opportunity 

to review the contract ahead of signing it.  She didn't 

have any opportunity to review the contract with an 

attorney ahead of signing it, so she really didn't 

realize what she was signing. 

THE COURT:  I mean, the face and the plain 

language of the contract makes it fairly clear what it 

is. 

MS. WOELFEL:  And my guess is that she 

was --

THE COURT:  Well, we don't need to guess. 

MS. WOELFEL:  Well, that's what I was 

going to say.  I mean, I've talked to her and I can 

certainly put her on to testify about it.  But she was a 

22-year-old young lady who was very excited about being 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

23
married and was going through various marriage 

ceremonies and was handed documents to sign.  She  

wasn't -- you know, she wasn't provided these things 

ahead of schedule to say, hey, why don't you review 

these and think about these things and talk it over with 

an attorney like we would typically expect to happen 

with any type of prenuptial agreement in Texas.  She was 

in the middle of a marriage ceremony, handed the 

document, and told to sign it. 

THE COURT:  Okay.  None of that is in your 

response.  So your response seems to focus on the things 

we've been talking about not any of the other issues 

that we may normally see as a challenge to a premarital 

agreement. 

MS. WOELFEL:  I believe that we did touch 

on the fact that she was 22, and I was planning to get 

some of that out in testimony this morning, Your Honor, 

so I apologize.  

THE COURT:  Okay.  The age in and of 

itself -- I mean, she's certainly of the age to make a 

contract.  If you were saying she wasn't of the age to 

make a contract that might be relevant, but I don't see 

from the pleadings any of the other, I guess, 

affirmative defenses so to speak to the prenuptial 

agreement. 
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MS. WOELFEL:  And, Your Honor, I did last 

night file an answer that included affirmative defenses.  

I don't know if it's been accepted by the District 

Clerk's Office yet, but it was filed last night. 

THE COURT:  Yeah, they don't work 

overnight. 

MS. WOELFEL:  Shame on them.

THE COURT:  All right.  Mr. Anderson?  

MR. ANDERSON:  Ma'am, as I understand it, 

the -- she was 22.  She was in a -- I think she was a 

grad student at the time, and I believe her father is 

required to sign off on this as well.  To say that she 

went into this thing and didn't even know it was 

happening is -- doesn't seem accurate enough to me.  

And Ms. Woelfel has said two different 

things, and I want to make sure I'm clear on what she 

did say.  In one of the things it was a -- she was 

handed this contract at one of the counseling sessions.  

Another time she said she was handed this contract 

during a marriage ceremony.  I don't know which one she 

intended it to be.  I just wanted to clear that though.  

THE COURT:  Okay.  So we have as witnesses 

two witnesses that appear to have the same last name as 

the parties.  So who were the witnesses?  

MR. ANDERSON:  I'd have to ask my client 
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specifically which one is which, Your Honor. 

Doctor, can you tell me who all signed 

this agreement. 

MR. LATIF:  One was Mariam's father, Habib 

Ahmed.  And the other was her uncle, Mushtag Ahmed.  And 

my brother, Raad Latif, was also there.  I don't know 

who was listed as who.  I'd have to pull the documents. 

THE COURT:  I have a witness name -- the 

last name is Ahmed.  I can't read the first name, but 

under "Wali's" -- I'm sorry, W-a-l-i -- full name, it 

says Habib Ahmed.

MR. LATIF:  That's Mariam's father. 

THE COURT:  I'm sorry, I don't know the 

difference between a witness and a Wali. 

MR. LATIF:  Usually, it's the father who's 

listed as the Wali. 

THE COURT:  Okay.  So her father and her 

uncle and your brother?  

MR. LATIF:  Yes, ma'am.  

THE COURT:  Okay.  So besides the parties, 

those are the three other signatories it looks like and 

then the Imam.

MR. LATIF:  Yes, Your Honor. 

THE COURT:  Okay.  So, Ms. Woelfel, I 

don't know, it sounds like she didn't have it reviewed 
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by counsel, but her father and her uncle were 

participants in the agreement. 

MS. WOELFEL:  That's my understanding, 

Your Honor.  Neither of them, to my knowledge, has any 

legal background, and from what I understand, you know, 

nobody in her family really realized what was being 

signed and what the implications of it could be down the 

road. 

THE COURT:  I mean, it's pretty much only 

a page long.  It's a relatively simple document. 

MR. ANDERSON:  May I address that, Your 

Honor?  

THE COURT:  Yes.  

MR. ANDERSON:  It is not just a simple 

document.  It is a form that's used by the Islamic -- 

forgive me, I'm going to butcher the name.  The   

Islamic -- 

THE COURT:  The title of it is Islamic 

Association of North Texas is the name on the form. 

MR. ANDERSON:  And neither of the people 

are represented by lawyers.  They all had the input that 

everybody else has when they're entering these kinds of 

contracts.  It's still a contract.  It's still a marital 

agreement.  It still follows all of the requirements of 

the Texas Family Code and the Texas Constitution.  
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THE COURT:  Well, that is an issue that we 

do need to discuss.  So the final paragraph says that 

essentially religious law will be applied by the Court 

in the United States, and I need to clarify that that is 

not what our statute say.  

So when we're looking at Rule 308(b), the 

Texas Rules of Civil Procedure, in the definitions of 

that portion, it defines in (a)(2) foreign law is a law, 

rule, or code of jurisdiction outside of the states and 

territories of the United States.  So if this was 

identifying the law of a foreign country that this court 

would apply, but it doesn't.  And this court doesn't 

apply religious law.  So to the extent any part of this 

dispute makes it to this court, the laws of the State of 

Texas and the United States will apply not religious 

law.  

But outside of that then, we wouldn't 

normally treat this any differently in terms of an 

arbitration clause or mediation requirement that we 

would find in any other prenuptial agreement. 

MR. ANDERSON:  Yes, ma'am, exactly. 

THE COURT:  Ms. Woelfel?  

MS. WOELFEL:  Your Honor, I think we still 

have issues with illegality.  I mean, the contract 

contemplates the husband being able to take on 
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additional wives which is a felony in Texas.  

Furthermore, it doesn't take into account one of the 

most important things that we look at here in the United 

States, or excuse me, in Texas which is in the United 

States obviously, which is it doesn't -- it contracts as 

to children issues which is something we do not do.  And 

it doesn't take into account what the best interest of 

the child is, and for those reasons alone it shouldn't 

be --

THE COURT:  Wait.  Help me understand how 

that's different than what any other prenup that 

contains an arbitration clause does, in terms of the 

children issues that you're addressing?  

MS. WOELFEL:  So typically, if you had a 

prenuptial agreement that contained an arbitration 

clause, that arbitration clause would be looking to 

apply the laws of the State of Texas, and typically, you 

know, when you go to arbitration, your typical 

arbitrator is somebody who's board certified in family 

law in Texas and who will be applying the correct 

standards, which we all know is, you know, best interest 

of the child.  

That's not -- there's nothing in -- in an 

Islamic court that even contemplates the best interest 

of the child as my brief goes into.  You know, Mom is -- 
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she's basically set up to not even have due process 

because it's very clear under Muslim law that, you know, 

the testimony of one man is equal to the testimony of 

two women, so she's biased going into it.  And then we 

don't have the correct and appropriate type of law 

applied when we're looking at how we should handle these 

children issues. 

THE COURT:  All right.  Mr. Anderson?  

MR. ANDERSON:  Thank you.  

First of all, the issue of one man and two 

women that is, first, not even practiced in the United 

States anywhere.  Second, if it was practiced, it only 

applies to the signatures on a contract.  One man's 

signature equals two women's, so if you have one man on 

there, you're done.  If you have two women on there, 

you're done.  That would go if they were signing the 

contract which is not an issue at all today.  

There is nothing about one man equals two 

women or a woman is half as good as a man in any way, 

shape, or form in the interpretation or the arbitration 

of this kind of an issue.  

Ms. Woelfel also said that, well, what we 

typically do is follow Texas law and what we typically 

do is have board certified people.  That's not what the 

Texas law says.  
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A contractual proceeding by which the 

parties to a controversy voluntarily select arbitrators 

or judges of their own choice and by consent submit to 

the controversy to such tribunal for the determination 

in substitution for the tribunals provided by the 

ordinary process of law.  

The written agreement is the written 

agreement.  If it includes a provision that the parties 

are going to arbitrate their property matters and 

conservatorship, all that kind of matters as well, 

you're allowed to do all that by arbitration.  They have 

the right to contract to go and arbitrate things in the 

method that they choose to go arbitrate.  It's simply 

the law that we've got. 

THE COURT:  Ms. Woelfel, as to, I guess, 

him being able to marry a second time, it does say he 

has to have the written consent of your client.  So I 

guess she would -- that's a little bit different than 

just saying he unilaterally gets to go break the law 

which is how I've read your pleading until I reread the 

actual line in the agreement.  

MS. WOELFEL:  May I respond, Your Honor?  

THE COURT:  Yes. 

MS. WOELFEL:  Whether she consents to him 

marrying a second wife or not doesn't make that legal.  
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It's totally and completely illegal in the State of 

Texas for years. 

THE COURT:  Which is why then maybe she 

wouldn't consent, but the way your pleadings read means 

that can happen and he can go break the law, and there's 

no way to stop it.  It is a little bit of a different 

argument to say she doesn't have to give consent for 

that to happen, so she certainly has the final word on 

whether or not that were to happen, would she not, the 

way this is written?  

MS. WOELFEL:  I don't disagree with that, 

Your Honor.  All I'm saying is in my arguments is that 

this contemplates, you know -- it contemplates basically 

a felony as part of the contract, not that it has 

happened or not that it would happen especially since 

we're now looking at divorce.  But I just think there's 

a lot of things wrong with this contract.  

And you know, we haven't even touched on 

the fact that, you know, he's breached the contract.  

These people have been married for, you know, over a 

decade now.  They've had multiple -- as any married 

couple does, they've had multiple disagreements.  

They've had multiple conflicts, and not once in over a 

decade of marriage, until this divorce was filed, has 

the husband come to the wife and said we need to take 
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this to a Muslim court, and that's part of the 

agreement.  And breach on behalf of the husband, which 

he's breached it many times over the past decade, 

alleviates the wife's responsibility to perform under 

the contract.  

MR. ANDERSON:  Shall I respond?  

THE COURT:  Yes. 

MR. ANDERSON:  Thank you.  

First, on the application of public 

policy, you're correct.  She would have to agree if he's 

going to go want to take a second wife.  If we get into 

evidence on this thing, I think the evidence is going to 

show that she encouraged him once to take a second wife, 

and he refused, and that has never been an issue, and 

it's not an issue now.  Even if it was an issue though, 

there is -- according to public policy, there is a 

severability of terms like that if they need to get 

there.  

Now, on the minor disputes, the suggestion 

here is that these people have entered into a contract 

to go and arbitrate their controversies, and therefore, 

if they don't arbitrate every time they have a 

disagreement -- if they disagree about what color to 

paint the nursery, they've got to each go and take an 

Imam and then they have to pick an Imam, and they have 
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to go through this big proceeding.  That is not what 

this is about.  

This document leads them to life-changing 

events being arbitrated, and if he didn't go and do tiny 

little minute uses of the arbitration panel and she 

didn't either, she can't come now and say, oh, well, he 

didn't follow the rule even though I didn't follow the 

rule either.  This is for major life event things.  To 

say otherwise would be a ridiculous interpretation of a 

document that everybody uses -- well, not everybody -- 

most people use in the Islamic community, and it would 

invalidate it for everybody.  Thank you, Judge. 

THE COURT:  Ms. Woelfel, how is that 

different than people not using the arbitration clause 

in a Christian context, for instance, for every little 

dispute?  

MS. WOELFEL:  I'm sorry, Your Honor, I 

didn't mean to interrupt.  May I proceed?  

THE COURT:  Uh-huh. 

MS. WOELFEL:  Your Honor, I would argue 

that, one, I think that when you're looking at a 

prenuptial agreement that is typically what we find in a 

family law situation, it's very definitive.  It's very 

defined.  There's not this, well, you know, we're not 

exactly sure and so we're just going to assume this.  
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It contemplates that if there's a divorce 

filed then that divorce shall be submitted to 

arbitration.  It doesn't have these really, you know, 

wispy, well, it's this or it's that.  I mean, look at 

the contract.  Once again, it just goes to the argument 

that this contract is not definitive enough.  It says 

any conflict.  It doesn't say any conflict that results 

in a divorce. 

THE COURT:  But to Mr. Anderson's point, 

your client also didn't arbitrate anything in the last 

ten years. 

MS. WOELFEL:  They -- she -- they both not 

abided by the contract.  They both breached the contract 

so why should it be enforced at this point in time?  

THE COURT:  I mean, I have to say I think 

your interpretation of that is rather broad.  I think 

it's fairly obvious from this document what it 

contemplates and that's divorce or some other 

significant life change, not whose job it was to do the 

dishes last night. 

MS. WOELFEL:  Well, Your Honor, when I put 

my client on the stand, she'll testify that, you know, 

just a few months ago Dr. Latif was asking her to enter 

into a prenuptial -- excuse me -- a postnuptial 

agreement, a different postnuptial agreement.  He -- 
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THE COURT:  It's not a different 

postnuptial.  This was a prenuptial, and parties can 

enter into postnuptial agreements, but I've heard enough 

argument on this.  Do you have any final comments?  

MR. ANDERSON:  No, Your Honor. 

MS. WOELFEL:  I'd just like to call my 

client just to get some testimony laid, Your Honor. 

THE COURT:  We don't need testimony for a 

legal question.  

So I am going to require the parties to 

arbitrate under the premarital agreement. 

MR. ANDERSON:  We'll submit an order to 

you, Your Honor. 

THE COURT:  And then we need a -- 

apparently, you-all couldn't get a trial date so you've 

got a DWOP in two days. 

MR. ANDERSON:  I don't know that it makes 

a difference from our end if they're going to a 

different process anyway. 

THE COURT:  At some point they have to 

enter a decree, don't they?  

MR. ANDERSON:  You have a really good 

point, don't you?  

May we set this thing -- I don't know how 

long this process takes but maybe set it off a few 
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months. 

THE COURT:  All right.  If y'all want to 

pick the date right now then you won't have to go back 

and forth on that later.  So May?  June?  

MR. ANDERSON:  Set it off as far as you 

will for us, and June is good. 

THE COURT:  Okay.  June 25th?  

MR. ANDERSON:  Yes, ma'am.  Oh, no, I'm 

sorry.  Yes, that's fine.  I'm sorry.  Yeah, I'm good. 

THE COURT:  Ms. Woelfel?  

MS. WOELFEL:  June 25th works for my 

calendar, Your Honor. 

THE COURT:  Okay.  That DWOP is going to 

stay on there for Friday until y'all get your scheduling 

order in, but at least you have a date to put in it.  So 

please work to get that back to the coordinator, okay?  

MR. ANDERSON:  Can we have some direction 

on something?  I know we've set this for final trial.  

If they are still in this process of arbitration, what 

is your position?  

THE COURT:  You just need to contact the 

coordinator and let him know, but if you haven't 

started, if we haven't tried, at some point you're going 

to run out of time, so. 

MR. ANDERSON:  Yes, ma'am. 
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THE COURT:  I don't know how long the 

process takes, but if you wait until the beginning of 

June to start the process then you're not going to get 

much of a reset. 

MR. ANDERSON:  Of course. 

THE COURT:  Okay.  Any other questions?  

MR. ANDERSON:  No, ma'am. 

THE COURT:  All right.  Thank you-all. 

(Proceedings concluded at 9:56 a.m.) 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

38
THE STATE OF TEXAS  ) 

COUNTY OF COLLIN    ) 

I, Destiny M. Moses, Official Court Reporter in and 
for the 416th District Court of Collin County, State of 
Texas, do hereby certify that the above and foregoing 
contains a true and correct transcription of all 
portions of evidence and other proceedings requested in 
writing by counsel for the parties to be included in 
this volume of the Reporter's Record, in the 
above-styled and numbered cause, all which occurred via 
Zoom in accordance with the Supreme Court of Texas' 
Emergency Orders Regarding the COVID-19 State of 
Disaster and were reported by me. 

I further certify that this Reporter's Record of the 
proceedings truly and correctly reflects the exhibits, 
if any, admitted by the respective parties. 

I further certify that the total cost for the 
preparation of this Reporter's Record is $481 and was 
paid by Scott H. Palmer, P.C. 

WITNESS MY OFFICIAL HAND this the 31st day of March, 
2021.        

_/s/ Destiny M. Moses_______ 
        Destiny M. Moses, CSR, TCRR, TMR 

Texas CSR:  8736
Official Court Reporter
416th District Court
Collin County Courthouse 
2100 Bloomdale Road
Suite 20030
McKinney, Texas 75071
Expiration:  5/31/2021
(972) 548-4579



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

1
REPORTER'S RECORD 

VOLUME 1 OF 1 VOLUME 
TRIAL COURT CAUSE NO. 416-50435-2021

IN THE MATTER OF 
THE MARRIAGE OF 

SALMA MARIAM AYAD 
AND 
AYAD HASHIM LATIF 

AND IN THE INTEREST OF 
, A 

CHILD,

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

COLLIN COUNTY, TEXAS

416TH JUDICIAL DISTRICT

------------------------------

MOTION TO RECONSIDER

------------------------------

On the 11th day of June, 2021, the following 

proceedings came on to be heard in the above-entitled 

and numbered cause before the Honorable Judge Andrea 

Thompson, Judge presiding, held via Zoom in accordance 

with the Supreme Court of Texas' Emergency Orders 

Regarding the COVID-19 State of Disaster; 

Proceedings reported by machine shorthand.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

2
A P P E A R A N C E S

FOR THE PETITIONER:

Ms. Michelle M O'Neil
SBOT NO. 13260900 
Mr. Michael Wysocki 
SBOT NO. 24042257 
O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road
Suite 150
Dallas, Texas 75254 
Phone:  (972) 852-8000 
Fax:  (214) 306-7830
michelle@owlawyers.com
 

FOR THE RESPONDENT: 

Mr. David H. Findley
SBOT NO. 24040901
Mr. Jeffrey O. Anderson
SBOT NO. 00790232 
ORSINGER, NELSON, DOWNING & ANDERSON, LLP 
2600 Network Boulevard 
Suite 200 
Frisco, Texas 75034 
Phone:  (214) 273-2400 
Fax:  (214) 273-2470
david@ondafamilylaw.com 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

3
CHRONOLOGICAL INDEX

VOLUME 1
(MOTION TO RECONSIDER)

JUNE 11, 2021 PAGE   VOL

Appearances.................................... 2 1

Proceedings.................................... 5 1

Petitioner Opening Argument.................... 12 1

PETITIONER'S WITNESSES:  DIRECT CROSS VOIR DIRE 

MARIAM AYAD 17,
30

 29, 
32

 1

M. ZUHDI JASSER, M.D., 
F.A.C.P.

38,
47

44  1

RESPONDENT'S WITNESSES:  DIRECT CROSS VOIR DIRE 

AYAD HASHIM LATIF 51 58  1

Court's Comments............................... 60 1
Arguments by counsel........................... 61 1

Adjournment.................................... 76 1

Reporter's Certificate......................... 77 1

ALPHABETICAL INDEX

WITNESSES: DIRECT CROSS VOIR DIRE VOL 

MARIAM AYAD 17,
30

 29, 
32

1

M. ZUHDI JASSER, M.D., 
F.A.C.P.

38,
47

44 1

AYAD HASHIM LATIF 51 58 1

 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

4
PETITIONER'S EXHIBIT INDEX

NO. DESCRIPTION  OFFERED    ADMITTED    VOL 

13 Curriculum Vitae of M. 
Zuhdi Jasser, M.D., 
F.A.C.P. 42 1

14 Islamic Pre-Nuptial 
Agreement 32 32 1

15 Marriage Contract 32 32 1



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

5
P R O C E E D I N G S

THE COURT:  416-50435-2021; In the Matter 

of the Marriage of Ayad and Latif and In the Interest of 

Child. 

Okay.  So one of the issues we have, this 

was the rehearing on the referral to arbitration.  I had 

a request that we have an issue with one of the 

witnesses, but I want to clarify we are not rehearing.  

The Court has already heard this.  I've also read all 

the supplemental motions and everything else.  We're not 

having a full blown rehearing. 

The one issue that is a fact question is 

about voluntariness.  I don't know if your experts that 

everyone brought are going to be able to speak to that.  

The only reason I'm allowing testimony on that, which I 

really expect to just be from the parties, is because we 

did not take testimony from them.  

At the last hearing there was no objection 

from the attorney that was representing the wife at that 

hearing to that, but because I now have an objection 

from her new attorney, I am going to allow at least some 

testimony as to voluntariness which is the only fact 

question that the Court has.  So I don't know if that 

changes anybody's issues with their experts and their 

timing. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

6
MR. FINDLEY:  If it's just about the fact 

issue, Your Honor -- am I on mute?  Okay.  If it's just 

about the fact issue of whether or not at the time they 

executed the premarital agreement it was voluntary then 

I don't know if either expert is going to have any 

relevant testimony to offer the Court on that fact 

issue. 

MS. O'NEIL:  Well, I appreciate 

Mr. Findley not speaking for us, but I believe that my 

expert will, and I assume that -- 

THE COURT:  Okay.  Was your expert 

present?  

MS. O'NEIL:  He was not present. 

THE COURT:  Okay.  Then he cannot speak to 

the fact issues surrounding the signing and the 

voluntariness of the agreement, can he?  

MS. O'NEIL:  I believe that he can testify 

about the cultural norms and expectations of these 

agreements, but beyond that, Your Honor -- 

THE COURT:  The Court has already -- the 

Court has already received evidence on that at the last 

hearing so I need to be clear.  Your client was 

represented by counsel at the last hearing.  They had 

the opportunity to bring other witnesses.  The only 

testimony the Court didn't take at the last hearing was 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

7
from the parties as it related to the fact question of 

voluntariness, and as I said, I didn't receive an 

objection at that time so I am willing to take some 

testimony today.  What I will tell you is that's going 

to be about 15 minutes per side.  

I suppose if you want to spend your 15 

minutes talking about things that are not related to the 

fact question then you can spend your time how you 

choose to spend your time but that is the sole testimony 

that the Court's going to be taking today and the time 

that you're going to have for it.  

The remaining issues are matters of law, 

and I've already received the arguments and additional 

arguments from everyone so I just want to be clear we're 

not starting -- 

MS. O'NEIL:  Your Honor -- 

THE COURT:  Hang on, Ms. O'Neil.  Ms. 

O'Neil, let me finish.  We are not starting over from 

scratch.  I appreciate that you think and maybe you can 

do a better job than was done the first go around for 

your client, but that's not how this works.  She was 

represented by counsel.  They had an opportunity to be 

heard.  They put on evidence and testimony with the sole 

exclusion, as I said, to the parties as to 

voluntariness.  I did not allow that the last time.  I 
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did not receive an objection which means I don't 

necessarily have to allow it this time, but I'm willing 

to do that.  

What I am not willing to do is have a 

complete rehearing starting from scratch on the entire 

matter.  

MS. O'NEIL:  And, Your Honor, you heard 

expert testimony from their expert.  I am not -- 

THE COURT:  Your client -- your client's 

prior attorney had an opportunity to bring expert 

testimony at that time and did not.  Again, I'm going to 

say this again.  This is not a complete rehearing.  She 

does not get every other bite at the apple again.  I am 

clearing up the one issue that, again, I did not have an 

objection to the last time, but I am willing to allow it 

this time.  So we will be taking testimony on 

voluntariness.  Again -- 

MS. O'NEIL:  I'd like to be heard. 

THE COURT:  Not until I'm done speaking, 

please.  When I'm done, you'll have an opportunity to be 

heard.  

Your client had the opportunity to bring 

an expert to the last hearing, and they would have been 

heard.  They did not so we are not going to start over 

from scratch and completely rehear this trial -- the 
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hearing on this matter.  So is that clear?  

MS. O'NEIL:  May I be heard?  

THE COURT:  No, I want to make sure you 

understand what I've said. 

MS. O'NEIL:  I hear what you've said, Your 

Honor.  May I be heard?

THE COURT:  Okay.  Go ahead. 

MS. O'NEIL:  Your Honor, at the last 

hearing Mr. Anderson was the only lawyer allowed to 

present evidence.  Ms. Woelfel -- 

THE COURT:  Hang on.  Let me stop you 

there.  Ms. Woelfel did not have any other evidence or 

any other witnesses that she had identified the Court 

outside of her client, which is your client, that I said 

will be able to bring testimony today. 

I've also told you if you want to spend 

the limited time I'm giving you today on your expert, I 

suppose you can spend your time that way, but I'm not 

giving you additional time for an expert that could have 

been brought at the first hearing that was not. 

MS. O'NEIL:  May I be heard?  

THE COURT:  Are you going to tell me that 

she had an expert at that hearing that was not heard 

because that's not the case?  And having said that, I 

don't want to keep repeating myself.  I understand you 
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don't like my decision today, but that is my decision 

and it will not change. 

MS. O'NEIL:  My question for the Court, 

when you say you are willing to hear evidence on the 

fact issue of voluntariness, we have also pled a fact 

issue on public policy, illegality, and 

unconscionability. 

THE COURT:  Those are not fact issues.  

They're questions of law that will be addressed 

separately, but those are not fact questions. 

MS. O'NEIL:  But they are questions that 

require evidence of disputed facts and so those are 

questions that I believe I am entitled to present 

evidence upon. 

THE COURT:  Okay.  You can spend your 15 

minutes how you like.  

That said, Mr. Findley, I think our issue 

today was the timing of your expert?  

MR. FINDLEY:  Correct, and he does not -- 

he's not going to offer any testimony on voluntariness.  

He wasn't present. 

THE COURT:  All right.  Then I'm putting 

you-all back in the waiting room.  You can come back in 

a half hour if you'd like, and we will begin at that 

time. 
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MR. FINDLEY:  Your Honor, real quickly, am 

I allowed to excuse my expert with the ruling from the 

Court that this is solely on the fact issue of 

voluntariness?  

THE COURT:  As I said, Ms. O'Neil 

disagrees.  You're welcome to spend the time the Court 

is giving you how you want, but I wanted to make it 

clear your time is limited so it's your choice how you 

use it. 

MR. FINDLEY:  Okay.  All right.  

Understood. 

(Recess taken)

THE COURT:  Okay.  We're back on the 

record in Ayad and Latif.  There is no one in the 

courtroom viewing the proceeding so I'm going to 

minimize that screen so we can make everybody else's 

boxes bigger.  

All right.  Do you want to make your 

arguments first or take the testimony first?  

MS. O'NEIL:  I'd like to make a brief 

argument, Your Honor. 

THE COURT:  Okay.  I mean, the arguments 

in the case, if you want to spend some of your time for 

the testimony to make an additional opening argument, I 

suppose you can use your time that way. 
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MS. O'NEIL:  Thank you.  

THE COURT:  Okay.  I have 20 minutes a 

side for each of you.  I think it's Ms. O'Neil's motion 

so you may proceed. 

MS. O'NEIL:  Thank you, Your Honor. 

Your Honor, you previously heard this 

matter, and we believe that the hearing was not held on 

the proper issues.  The issue when there's an 

arbitration agreement is that, first, the arbitration 

agreement must be found valid and that it is severed 

from the rest of the agreement.  

At the hearing there was no evidence and 

no testimony as to the validity of the arbitration 

agreement itself.  There was no finding about the 

validity of the arbitration agreement, and there was 

much discussion about the agreement as a whole, but 

nonetheless, Mr. Latif -- Dr. Latif's side of this 

presented no evidence as to the validity of the 

arbitration agreement.  

We believe that the law says that the 

validity of the arbitration agreement must be found by 

this court first before it puts the burden on us to 

prove our defenses.  That being said, presuming that you 

somehow found that arbitration agreement to be a valid 

arbitration agreement, which we dispute, then it -- the 
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burden shifts to us to prove our defenses.  Our defenses 

involve -- points straight to the arbitration agreement. 

THE COURT:  Hang on.  I'm going to pause 

your time for a second because I have a question.  I 

think the case law in Texas is that the premarital 

agreements are presumed enforceable so I don't think 

anyone had to prove that it was enforceable.  I think 

it's presumed enforceable then the burden shifts to 

proving that it's not. 

MR. FINDLEY:  That's my understanding, 

Your Honor. 

MS. O'NEIL:  May I respond to that, Your 

Honor?  

THE COURT:  Yes. 

MS. O'NEIL:  My understanding, Your Honor, 

is that there are no cases that interpret this interplay 

of a arbitration agreement and a premarital agreement so 

we look to arbitration law as far as how those contracts 

are determined.  It's my -- 

THE COURT:  Incidentally then, courts are 

required then to refer to arbitration, so the 

presumption in each of these arguments the presumption 

favors arbitration and the presumption favors the 

premarital agreement that was the position the Court 

started from. 
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MS. O'NEIL:  If I could continue what I 

was going to say, Your Honor.  My position and my belief 

is that the law is the same, that contracts are presumed 

valid, that arbitration agreements are presumed valid, 

but that doesn't change the fact that they had to put in 

issue whether there was a valid arbitration agreement.  

They have to make some scintilla of proof of that as to 

the arbitration agreement itself not just the premarital 

agreement as a whole.  

The hearing that was previously held 

talked a whole lot about the premarital agreement as a 

whole but almost nothing about the validity of the 

arbitration agreement specifically.  That being said, 

if -- once the burden shifts to our side to prove or to 

put in issue the defenses then we look to -- to me, my 

opinion, because there's no authority on this 

specifically, I think you look to both 4.006 of the 

Family Code as to the defenses as well as the defenses 

available to an arbitration agreement.  They are almost 

identical that being said.  4.006 says that we look to 

voluntariness and unconscionability. 

THE COURT:  Let me stop you.  So I want to 

make sure you're using your time in the way that you 

intend.  I said we were going to have some arguments.  

You're now down to 17 minutes for the testimony that --
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MS. O'NEIL:  My understanding was you 

stopped my clock there for a minute so I want to make 

sure that I get -- 

THE COURT:  I did, and it restarted when 

you started talking but -- so I want to be clear, you 

have 20 minutes to have testimony and then -- 

MS. O'NEIL:  I understand that, Your 

Honor, but I also think -- 

THE COURT:  Hang on.  

MS. O'NEIL:  -- that it's important that 

you understand --

THE COURT:  Hang on.  You're not 

listening.  Okay.  Ms. O'Neil, if I'm talking, you can't 

talk because the court reporter can't write us down.  I 

know what you're saying is very important, and you'll 

have a chance to say it.  I'm trying to preserve your 

time.  We're going to have time for your witnesses's 

testimony and we are going to have time for argument.  

That's why I asked you at the beginning of 

this if you want to make a brief opening before any 

testimony then that's what we're doing, but I want to 

make sure you're not confused because if this -- this is 

what I would think we would do during the argument part, 

but I am going to be running the clock for testimony, so 

do you want to take testimony for your client?  
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MR. WYSOCKI:  Just call your first 

witness. 

MS. O'NEIL:  I will call my first witness, 

Your Honor. 

THE COURT:  Okay.  I just want to make 

sure you don't get to the end of your 20 minutes and 

then tell me you need to call your client because you 

spent it on argument that I will have time for later. 

MS. O'NEIL:  I -- I appreciate the Court 

direction. 

THE COURT:  All right.  Ms. Ayad and 

Mr. Latif, can you please unmute?  

MR. LATIF:  Good morning everyone. 

THE COURT:  Can I get both of you to raise 

your right hands, please. 

I'm sorry, and then we have what appears 

to be two witnesses here.  Do the -- 

MR. FINDLEY:  Yes, Your Honor, the Imam, 

and unfortunately, I think the Imam's down to about a 

minute left of his availability, but he is on. 

THE COURT:  Okay.  Let me have all four 

people that might potentially testify, let's have 

everybody unmute, so Mr. Bakhach, Mr. Jasser, can you 

unmute?  

DR. JASSER:  Yes. 
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THE COURT:  All right.  Let's have all 

four of you raise your right hand. 

(Witnesses sworn by the Court) 

THE COURT:  All right.  Thank you.  

All right.  Ms. O'Neil, now you can call 

your client. 

MS. O'NEIL:  Thank you, Your Honor.  

MARIAM AYAD,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. O'NEIL:

Q. Would you state your name please for the Court? 

A. Mariam Ayad. 

Q. And, Ms. Ayad, you are the petitioner in this 

suit for divorce; is that right? 

A. Yes. 

Q. And you are aware that we are here to discuss 

the supposed premarital agreement in this case, right? 

A. Yes. 

Q. What was the date that you got married? 

A. December 26th, 2008. 

Q. And what was the first time that you saw -- and 

I'm going to ask you about both the marriage contract 

and the premarital contract.  What was the first date 

that you saw either of those documents? 
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A. The marriage contract I saw on the date of the 

marriage in 2008, and the prenuptial agreement I saw for 

the first time on -- in September of last year. 

Q. Of 2020? 

A. Yes. 

Q. Okay.  So the day you got married, when did you 

see the supposed documents that you signed? 

A. When we were in the middle of what's called a 

nikah ceremony, when the Imam asks us both if we agree 

to marry each other and then we sign the contract that 

says that we've completed that ceremony. 

Q. And so how were these documents presented to 

you? 

A. Once the Imam had done his part of the ceremony 

then he, you know, slid the document to my husband and 

then slid it towards me, and I -- that's when I had it 

to sign. 

Q. And who is the Imam that -- 

THE COURT:  Hang on.  Can we clarify, is 

this the document entitled Islamic Prenuptial Agreement?  

MS. O'NEIL:  Can I clarify that, Your 

Honor?  

THE COURT:  Yes, please. 

Q. (BY MS. O'NEIL)  So Ms. Ayad, what was the 

document that was on top that you signed? 
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A. The marriage contract. 

Q. All right. 

MS. O'NEIL:  Can I pull that up, Your 

Honor?  

THE COURT:  Yes. 

Q. (BY MS. O'NEIL)  Ms. Ayad, can you see the 

document that we pulled up on the screen? 

A. Yes, I can. 

Q. Is that the document that was on top? 

A. Yes. 

Q. The -- 

MS. O'NEIL:  And then pull up the 

premarital agreement, please.

Q. (BY MS. O'NEIL)  And this is the prenuptial 

agreement.  Did you ever actually see this document on 

the day of your marriage? 

A. No. 

Q. Were there two documents on top -- one behind 

the other that you signed? 

A. I thought it was one document, but yes. 

Q. But you signed twice? 

A. Uh-huh. 

Q. Is that a yes? 

A. Yes. 

Q. Okay.  And who was the Imam that presented 
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these to you? 

A. I don't remember. 

Q. Okay.  Not the Imam that's the witness in this 

case though, correct? 

A. I don't believe so, no. 

Q. And did he just point to where you sign? 

A. Yes. 

Q. Were you given -- 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Were you given an opportunity 

to read the document, either of them, in advance? 

A. No. 

Q. Were you given an opportunity to consult with 

an attorney about either of these documents? 

A. No. 

Q. Were you given an opportunity to -- 

A. I apologize. 

Q. Were you given an opportunity to obtain -- to 

obtain financial disclosures? 

A. No. 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Can you state whether or not 

anybody ever gave you any financial disclosures about 
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either -- about your husband's marital estate? 

MR. FINDLEY:  Objection, leading. 

A. I never received anything. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Were you given an opportunity 

to even ask for such disclosures? 

MR. FINDLEY:  Objection, leading. 

A. No. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Did anybody read the document 

to you? 

A. No. 

Q. What did you think that you were signing? 

A. I thought it was a document that said that we 

had completed the cultural ceremony to effect the 

marriage and that now husband and I were married, that 

we get to start our lives together. 

Q. Okay.  And did you think that it was an 

agreement to raise your children Muslim? 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Sustained.  

A. Yes, to raise our child Muslim and to live --

MR. FINDLEY:  Objection, Your Honor, no 

question for the witness. 

Q. (BY MS. O'NEIL)  Hold on.  Let me ask the next 
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question.  

Did you -- did you have any reason to 

believe in signing this agreement that you were waiving 

any substantive legal rights that you might have in the 

United States?  

MR. FINDLEY:  Objection, calls for a legal 

conclusion; speculative. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  What was your understanding in 

signing this agreement as to the application of U.S. law 

to the agreement? 

A. I didn't think that it had any effect on my 

rights, all my rights. 

Q. I'm going to show you page 2.  Do you see -- do 

you see the paragraph where it says "in the case"? 

A. Yes. 

Q. At the time that you signed this, did you -- 

were you able to read this? 

A. No. 

Q. Did anybody allow you an opportunity to read 

the document? 

A. No. 

MR. FINDLEY:  Objection, leading.  It goes 

outside the four corners of the document. 

THE COURT:  Overruled.  
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Q. (BY MS. O'NEIL)  Were you aware that you agreed 

to waive the law of the United States? 

A. No. 

Q. Were you aware that you agreed to submit 

everything about your divorce to Islamic law? 

A. No. 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Were you aware that the U.S. 

Constitution would no longer apply to you in the event 

you sought a divorce? 

MR. FINDLEY:  Objection, misstates the 

document. 

MR. WYSOCKI:  It says it right there. 

MR. FINDLEY:  I didn't realize Mr. Wysocki 

was answering the witness, Your Honor. 

THE COURT:  Which one of you will be 

participating in today's hearing?  

MS. O'NEIL:  I am handling the witness, 

Your Honor. 

THE COURT:  All right.  Thank you.  Please 

proceed.  

Q. (BY MS. O'NEIL)  Were you aware that you were 

waiving your constitutional rights? 

A. No. 
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MR. FINDLEY:  Objection, misstates the 

document in evidence. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Do you believe that the 

Constitution of the United States is part of the law of 

the United States? 

MR. FINDLEY:  Objection, relevance. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Were you aware that you were 

waiving any rights that you had to marital property? 

A. No. 

MR. FINDLEY:  Objection, misstates the 

document in evidence. 

THE COURT:  Sustained.  

MS. O'NEIL:  Your Honor, the objections 

are being made after the answer so they're untimely. 

MR. FINDLEY:  I'm making them as soon as I 

hear the question, Your Honor.  It might be just the 

whelms of technology if she --

THE COURT:  I agree.  So if we need to 

give Ms. -- tell Ms. Ayad to wait to see if there's an 

objection, I guess we need to do that based on the 

limitations of Zoom.  

Please proceed. 

Q. (BY MS. O'NEIL)  So you were not allowed to 
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talk to an attorney; there was not an attorney at the 

ceremony for you? 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Would you state whether or not 

there was an attorney provided to you during the 

marriage ceremony? 

A. No, there was not an attorney available. 

Q. Would you state whether or not there was an 

attorney available to discuss with you your rights to 

Texas marital property law? 

A. No, there was not an attorney -- 

MR. FINDLEY:  Objection, relevance. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Was that information withheld 

from you as far as the rights that you were giving up 

under this document? 

MR. FINDLEY:  Objection, calls for 

speculation; assumes facts not in evidence. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Did you have information 

available to you that you were waiving any rights that 

you might have under Texas law or the United States law? 

MR. FINDLEY:  Objection, leading. 

THE COURT:  Sustained.  
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Q. (BY MS. O'NEIL)  What did you believe that you 

were agreeing to as far as Texas law and United States 

law? 

MR. FINDLEY:  Objection, relevance, and 

probably -- I'll just object to relevance. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  How long did you have to look 

at this document before the Imam told you to sign it? 

MR. FINDLEY:  Objection, assumes facts not 

in evidence, particularly with regard to whether or not 

the Imam told her to sign it. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  How did you come to sign this 

document? 

A. The Imam slid the document toward me and 

pointed to where I needed to sign. 

Q. Okay.  And did you feel like he was telling you 

to sign it? 

A. Yes. 

MR. FINDLEY:  Objection, speculative and 

hearsay to the extent that it calls for speculation. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  And so how long did you have 

between him signing it in front of you and when you were 

signing it? 
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A. There was no time. 

Q. Okay.  Not even a few minutes, right? 

A. Absolutely not. 

Q. All right.  And nobody volunteered to you any 

information about disclosure of assets, correct? 

A. Correct.  

Q. And nobody volunteered any information to you 

about the changing of any laws that would apply to you, 

correct? 

MR. FINDLEY:  Objection, leading.  

Objection, speculative. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  What is your understanding in 

the arbitration -- if there is an arbitration 

proceeding, what is your understanding of the weight 

that will be given to your testimony? 

MR. FINDLEY:  Objection, speculative.  

Witness -- the witness is not an expert to testify about 

weight of evidence. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Do you have a general 

understanding, ma'am, of how the arbitration proceeding 

will happen? 

MR. FINDLEY:  Objection, calls for legal 

conclusions. 
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THE COURT:  Overruled.  Ma'am, you can 

answer that question. 

A. Yes. 

Q. (BY MS. O'NEIL)  And what is your understanding 

of how that will happen? 

A. I would choose a male religious leader, husband 

would, and then they would choose between them another 

one, so there'd be a panel of three men that would be 

making a decision based on my argument, husband argument 

of how anything would be divided. 

Q. And what's your understanding of how your 

viewpoint would be viewed in that proceeding? 

A. I believe that I would not have my voice --

MR. FINDLEY:  Objection, speculative. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  Go ahead.  

A. I believe I would not have my voice heard as 

well as husband would. 

Q. Okay.  What is your understanding of the law 

regarding -- or what is your understanding of how the 

proceeding would effect your marital property rights? 

A. They would be divided on how the panel would 

think is best based on both of our testimonies with my 

testimony not being given as much weight. 

MS. O'NEIL:  Pass the witness.
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MR. FINDLEY:  Your Honor, may I share the 

screen?  

THE COURT:  Yes. 

CROSS-EXAMINATION

BY MR. FINDLEY:

Q. Ma'am, I want to show you -- okay.  Can you see 

the premarital agreement, ma'am? 

A. I can't on the screen, but I can pull it up 

here.  

Q. Here we go.  I've got it.  Do you see the 

premarital agreement now, ma'am? 

A. Yes, I can. 

Q. And turning to the second page, is that your 

signature on page 2? 

A. Yes, it is. 

Q. And nobody put a gun to your head to force you 

to sign this agreement, did they, ma'am? 

A. No. 

MS. O'NEIL:  Objection, argumentative. 

THE COURT:  Overruled.  

Q. (BY MR. FINDLEY)  You signed this document 

without any -- without anybody, you know, making any 

threats to you, did they, ma'am? 

A. No. 

Q. And -- 
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MR. FINDLEY:  I'll pass the witness. 

MS. O'NEIL:  Pull up the marriage -- pull 

up the premarital agreement, Kim.  Go to the first 

page please. 

REDIRECT EXAMINATION

BY MS. O'NEIL:

Q. And, ma'am, did you -- 

MS. O'NEIL:  Well, no, go to the marriage 

contract.

Q. (BY MS. O'NEIL)  So were you given an 

opportunity to read this document?  

A. No. 

Q. Were you given an opportunity to -- to read the 

paragraph that starts with "any conflict which may 

arise?"  Were you given an opportunity to read that -- 

that part of the document? 

A. No. 

THE COURT:  Can I clarify?  Is the date of 

that also --

MS. O'NEIL:  Scroll down. 

THE COURT:  -- in '08?  I think it's at 

the top. 

MS. O'NEIL:  Yes, Your Honor. 

THE COURT:  12/26/08 is the date of both 

documents, and that was the date of the marriage 
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ceremony?  

MS. O'NEIL:  Yes, Your Honor. 

THE COURT:  Okay.  

Q. (BY MS. O'NEIL)  And just to clarify, Ms. Ayad, 

you signed both of these documents apparently at the 

same time during the marriage ceremony is that what 

you -- 

A. Correct. 

Q. And the last paragraph of this document says, 

"In the case of any conflict to be solved by any court 

in the State of Texas or the U.S., the Court will solely 

apply Qur'anic rules, Sunnah of the Prophet, and Islamic 

law Fiqh on the case."  Were you allowed to read that 

before you signed it? 

MR. FINDLEY:  Objection, leading.

A. No.  

THE COURT:  Overruled. 

Q. (BY MS. O'NEIL)  And where it says, "The law of 

the land will not be applied in these conflicts at all," 

were you aware of that sentence when you signed it? 

A. No. 

Q. And would you have agreed to waive the U.S. 

Constitution and the laws of the State of Texas had you 

been given an opportunity? 

MR. FINDLEY:  Objection, that's not what 
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the document says. 

THE COURT:  Sustained.  

MR. FINDLEY:  Misstates the evidence. 

Q. (BY MS. O'NEIL)  Did you have any intent to 

waive the laws of the United States when you signed this 

document? 

A. Absolutely not. 

Q. Okay.  Did -- 

MS. O'NEIL:  Your Honor, I'd offer 

Exhibits 14 and 15. 

MR. FINDLEY:  Which are those?  

MS. O'NEIL:  The premarital agreement and 

the marriage contract.  

MR. FINDLEY:  No objection to the 

premarital agreement.  I can only see part of the 

marriage agreement. 

MS. O'NEIL:  We've given you our exhibits 

in advance. 

MR. FINDLEY:  No objection to the 15, Your 

Honor. 

THE COURT:  Okay.  14 and 15 are admitted. 

MS. O'NEIL:  Pass the witness. 

RECROSS-EXAMINATION

BY MR. FINDLEY:

Q. Ms. Ayad, you were not required to sign this 
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agreement, were you? 

MS. O'NEIL:  Asked and answered, Your 

Honor. 

THE COURT:  Overruled.  

A. I believe I was. 

Q. (BY MR. FINDLEY)  And how were you required to 

sign this agreement? 

A. It was my understanding that in order to 

complete the marriage ceremony that I would need to sign 

the agreement. 

Q. Did you want to complete the marriage ceremony? 

A. Yes. 

Q. Okay.  And so you were willing to execute 

whatever documents were necessary to complete the 

marriage ceremony? 

A. No. 

Q. But you wanted to complete the marriage 

ceremony? 

A. Yes. 

Q. Okay.  And, in fact, the Imam who prepared this 

agreement was the Imam related to your family, correct? 

A. No. 

Q. He was the Imam chosen by your family to 

conduct the ceremony, correct? 

MS. O'NEIL:  Objection, asked and 
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answered. 

THE COURT:  Overruled.  

A. No. 

Q. (BY MR. FINDLEY)  In fact, isn't it true, 

ma'am, that the Imam and your representatives were there 

with the paperwork at the time Dr. Latif arrived to 

begin the ceremony? 

A. Not that I recall. 

MR. FINDLEY:  Pass the witness. 

MS. O'NEIL:  No further questions. 

THE COURT:  Ma'am, I think we talked about 

this the last time.  I want to make sure I'm remembering 

it correctly.  The two witnesses on the prenuptial 

agreement, I think you said were your father and your 

uncle?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  And it also has a dowry 

on here that's to be paid to your family.  What do you 

know about that?  How is that -- it's a 

fill-in-the-blank form and there appears to be some 

amounts filled in.  How was that discussed?  

THE WITNESS:  Yes, Your Honor, that was 

the $32 that was discussed -- that specific amount was 

discussed ahead of time, and husband had given me $32 

cash at some point and you know, I -- and that was that. 
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THE COURT:  Okay.  So there was some 

discussion about at least the dowry that's in here in 

advance.  What else was talked about in advance?  

THE WITNESS:  Nothing else that's in this 

agreement. 

THE COURT:  Okay.  And then is this a -- 

this looks like a preprinted form from the Islamic 

Association of North Texas.  Have you ever seen a form 

like that before?  

THE WITNESS:  No. 

THE COURT:  Okay.  Do you have any other 

family members or anybody that got married?  Is this an 

unusual thing to stop the wedding and sign forms in the 

middle of it?  

THE WITNESS:  No, it's not unusual. 

THE COURT:  Okay.  When you've seen that 

in other weddings, what is it you think they're signing?  

THE WITNESS:  That the marriage is -- 

it's, in fact, the ceremony is complete and that husband 

and wife can now live together and start their lives 

together. 

THE COURT:  Okay.  I think Mr. Findley had 

asked if anybody had threatened you and you said that 

they didn't, but that you were given this, didn't really 

have a chance to read it.  Did you ask to stop and 
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review it during the ceremony then if you were unaware 

of what the contents were?

THE WITNESS:  I thought I knew what the 

contents were.  No, I did not. 

THE COURT:  Okay.  So because you thought 

you already knew then you didn't ask to read it again at 

the time?  

THE WITNESS:  Correct. 

THE COURT:  Okay.  And you thought you 

knew because you just assumed what was in it or because 

you had seen other documents and these were traded out; 

these aren't the documents you had seen previously?  

THE WITNESS:  I had not seen any other 

documents.  

THE COURT:  Okay.  So you weren't  

confused -- 

THE WITNESS:  It was my -- 

THE COURT:  I just want to make sure you 

weren't confused that you thought you were signing one 

document and this is different --

THE WITNESS:  No, Your Honor, that's not 

the case. 

THE COURT:  -- than what you were signing?  

THE WITNESS:  That's not the case, 

correct. 
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THE COURT:  Okay.  What happened -- what 

happened -- do you know what happens if in the middle of 

that you say I don't want to sign that?  

THE WITNESS:  It's -- I imagine quite 

similar to a bride refusing to say I do.  It's in the 

middle of a ceremony.  That's quite a tense, unusual, 

stressful, and awkward situation and unpleasant 

situation. 

THE COURT:  Okay.  All right.  Any other 

questions from either attorney based on what I asked?  

MS. O'NEIL:  No questions, Your Honor. 

MR. FINDLEY:  No, Your Honor.  

The Imam needs to be excused to go conduct 

his duties as the Imam for the Friday holy day.  May he 

be excused?  

THE COURT:  Yes sir, you're free to leave.  

Thank you. 

MS. O'NEIL:  May I have a time check, Your 

Honor?  

THE COURT:  You have two minutes and 

45 seconds, and Mr. Findley has 17-and-a-half. 

MS. O'NEIL:  Did you say two minutes or 

ten minutes?  I couldn't hear you. 

THE COURT:  Two -- 2:45 so basically three 

minutes. 
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MS. O'NEIL:  Your Honor, I would ask for a 

couple minutes to be able to call Dr. Jasser and to 

present argument.  I don't know that I can get that done 

in two to three minutes so I would ask --

THE COURT:  You're going to have an 

opportunity off the clock to make your argument so spend 

your time on Dr. Jasser. 

MS. O'NEIL:  Thank you.  I would call 

Dr. Jasser then.  Unmute yourself, please. 

M. ZUHDI JASSER, M.D., F.A.C.P.,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. O'NEIL:

Q. Dr. Jasser, have you testified before Congress 

and acted in ways that would make you an expert witness 

in the application of civil rights under the U.S. 

Constitution to the application of Sharia law in the 

U.S.? 

MR. FINDLEY:  Objection, Your Honor, 

multifarious and failure to lay proper predicate for 

expert testimony. 

THE COURT:  Sustained.  

MS. O'NEIL:  Your Honor, I would ask -- I 

would ask for the Court's indulgence.  For me to prove 

him up as an expert is going to take more than three 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

39
minutes, and I don't have that unless Your Honor gives 

me additional time. 

MR. FINDLEY:  Your Honor, she has a CV 

that she turned over in discovery and we could start 

with that.  I do have objection to him testifying as an 

expert in this matter. 

THE COURT:  Let me make clear.  I've 

stopped the clock while we discuss this.  All right.  Go 

ahead, Mr. Findley. 

MR. FINDLEY:  My objection to Mr. Jasser 

testifying in this matter is that -- well, Ms. O'Neil 

might be able to get him there, but I doubt she will 

because he's not going to have firsthand knowledge of 

the specific culture in North Texas with regard to these 

premarital agreements.  He appears to be a cardiologist 

by training.  He doesn't have any, you know, background 

in Islamic law or Islamic interpretations.  

He may be a practicing Muslim, but I mean, 

if you use that argument to make him an expert, Your 

Honor, then it would just be like a lay a parishioner in 

a Catholic church saying that they're an expert on 

Cannon law without going to seminary.  It's kind of -- 

that's kind of the position that Dr. Jasser's in.  We 

don't think that Dr. Jasser is going to have the 

necessary, firsthand experience to testify as to the 
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specifics with regard to this premarital agreement and 

how it was executed.  

And we would also question, Your Honor, 

you know, depending on, you know, how Ms. O'Neil proves 

him up, you know, whether or not they're claiming that 

there is a monolith when it comes to learned Islam 

versus, you know, different interpretations or 

subcultures that happen to practice Islam.  

And so on that ground, Your Honor, we 

would object to Mr. -- to Dr. Jasser testifying as not 

qualified to give opinion in this case. 

MS. O'NEIL:  May I respond?  

THE COURT:  Yes. 

MS. O'NEIL:  Your Honor, that's like 

saying that to be an expert in pedophilia you have to be 

a pedophile first.  Dr. Jasser has qualifications and 

experience and expertise in Sharia law, in the Sharia 

jurisprudence system, and he doesn't have to have 

attended whatever their colleges are to be that expert.  

He is qualified by his expertise, 

experience, and knowledge in the Muslim community as a 

Muslim himself and as a basically world-renowned expert 

that the U.S. Government has relied upon to be a 

watchdog in various religious matters overseas in the 

Middle East, and he can testify in detail about his 
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immense qualifications in the time period that Your 

Honor hasn't given me.  

I would ask that Your Honor allow me the 

indulgence of getting his opinions and then you can take 

them for the weight that you believe they're worth based 

on his CV. 

MR. FINDLEY:  Further, Your Honor, we just 

got Dr. Jasser's disclosure last after -- yesterday 

afternoon at 5:00, and so in going through his CV, none 

of the experience in Sharia law or Sharia practice or 

any of the other, you know, kind of relevant matters to 

this case are listed on his CV.  

He -- and, you know, again, I don't know 

what Ms. O'Neil's trying to, you know, come at with 

regard to her opening, you know, response to my 

argument, but I think, Your Honor, that unless Ms. 

O'Neil can show the Court the relevant experience that 

Dr. Jasser has that's not on his CV, he writes a lot of 

articles opining about Islam, but that's no different 

than a lay person, lay Christian writing articles about 

Christianity.  

THE COURT:  Mr. Findley. 

MR. FINDLEY:  There's nothing specific 

about it. 

THE COURT:  Okay.  Like I said, at the 
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last hearing there was an opportunity to have brought 

expert witnesses.  We had an expert witness for the 

father present.  Mom's attorney did not choose to do 

that at that time.  Ms. O'Neil, I told you you could use 

your time how you wanted to use your time.  You have two 

minutes left, and again, like I said, I'm not sure, not 

having been present at the ceremony, what he can tell me 

as the fact issue as the voluntariness of this 

particular signature on this agreement.  So if you have 

anything that he can tell me about that then I guess you 

have a few minutes to do that, but you have two minutes 

left. 

MS. O'NEIL:  Your Honor, I would move to 

admit Wife's Exhibit 13 as a summary of Dr. Jasser's 

experience and qualifications. 

MR. FINDLEY:  No objection to W13 as a 

summary of the -- his experience to the extent listed 

therein. 

THE COURT:  All right.  Then 13 is 

admitted. 

Q. (BY MS. O'NEIL)  Dr. Jasser, have you been 

found to be -- or do you consider yourself an expert in 

the matters of which I'm going to ask you about? 

MR. FINDLEY:  Objection, vague. 

A. Yes, I've studied this anomaly my entire life, 
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but we've studied the importance of it and the 

dismissal --

MR. FINDLEY:  Objection, vague, Your 

Honor. 

A. -- of Constitutional --

THE COURT:  Overruled.  

A. -- law and these proceedings. 

Q. (BY MS. O'NEIL)  What is your -- the basis of 

your opinion about the voluntariness of Ms. Ayad's 

signature on this document? 

MR. FINDLEY:  Objection --

A. This is a -- 

THE COURT:  Hang on.  Hang on.

MR. FINDLEY:  -- conclusory and not based 

on any facts.

THE WITNESS:  The basis is made on my -- 

THE COURT:  Hang on, Mr. Jasser.  Please 

don't answer until we ask you another question.  The 

objection is sustained.  

Ms. O'Neil, if you can establish personal 

knowledge about the facts of this case then I will allow 

questions related to those. 

Q. (BY MS. O'NEIL)  Dr. Jasser, have you reviewed 

the agreements that are the subject of this hearing? 

A. Yes, I have. 
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Q. Have you spoken with Ms. Ayad about the 

circumstances surrounding the signatories of this? 

A. Yes, I have. 

Q. Are you also familiar with the cultural customs 

of the type of ceremony that she had? 

A. Very familiar with it, over hundreds -- 

MR. FINDLEY:  Objection -- Your Honor, may 

I take this witness on voir dire before he answers this 

question?

THE COURT:  Yes.  

VOIR DIRE EXAMINATION

BY MR. FINDLEY:

Q. Dr. Jasser, where are you from? 

A. I was born in the United States, served in the 

Navy 11 years.  My family's from Syria.  I'm of the 

Sunni sect similar to the Hanafi extraction that Mariam 

is. 

Q. Okay.  But Mariam is not of Syrian descent, is 

she, sir? 

A. If you're implying in a very uninformed way 

that somehow Syrian Islam -- 

MR. FINDLEY:  Objection, Your Honor --

A. -- is different than Pakistani --

MR. FINDLEY:  -- sidebar comment.  

THE COURT:  Mr. Jasser, hold on.  That  
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was -- I think that was a yes or no question.  Can you 

please answer the question that was asked?  

A. Can you repeat the question, please, 

Mr. Findley?  

Q. (BY MR. FINDLEY)  Mariam -- Ms. Ayad is not of 

Syrian descent, is she, sir? 

A. No, she's not. 

Q. She's of Pakistani descent, isn't she, sir? 

A. I believe so. 

Q. And are there cultural distinctions between 

Syrians and Pakistanis? 

A. The Imam himself that she's using is of the --

MR. FINDLEY:  Objection, nonresponsive.

A. -- Lebanese extraction.  

THE COURT:  Again, sir, that was a yes or 

no question.  To the extent you get a yes or no 

question, I'm going to ask you to answer yes or no. 

THE WITNESS:  Cultural differences that 

he's asking about are such a vague question, I'm not 

sure how to answer that question. 

Q. (BY MR. FINDLEY)  Are there cultural practices 

with regard to marriage that differ between Syrians and 

Pakistanis? 

A. My understanding, sir, is the proceedings are 

about religious issues not cultural issues related to 
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this document. 

Q. So is it your testimony, sir, that there are no 

distinctions culturally between a Syrian and a Pakistani 

as far as the culture of the family surrounding the 

execution of an Islamic premarital agreement concerning 

to an Islamic marriage? 

A. In my contact, many years with many, many 

mosques, I've had many contacts with the Indo-Pakistani 

community as I have the Arabic community -- 

MR. FINDLEY:  Objection, Your Honor, 

nonresponsive. 

MS. O'NEIL:  Your Honor, he's trying to 

answer the question. 

THE COURT:  Okay.  Mr. Findley, Ms. O'Neil 

has one minute left to spend with Mr. Jasser.  Can we 

please just let her have her minute?  I don't want to 

cut off your time.  You have 15-and-a-half minutes.  I 

suppose you can spend them how you like. 

MR. FINDLEY:  I would just object to, you 

know -- based on -- I just want one more -- just ask 

this -- answer this one question.  Sorry, I can't speak 

today. 

Q. (BY MR. FINDLEY)  Is it your testimony, sir, 

that there is no cultural distinction made as far as 

religious ceremonies in Islam between Syrians and 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

47
Pakistanis? 

A. Not of relevance to this case, sir. 

Q. Okay.  

MR. FINDLEY:  I'll -- that's all I have, 

Your Honor. 

THE COURT:  Go ahead, Ms. O'Neil. 

MS. O'NEIL:  Thank you. 

DIRECT EXAMINATION CONTINUED 

BY MS. O'NEIL:

Q. Dr. Jasser, what do you think is the cultural 

consequence to Ms. Ayad if she had refused to sign the 

documents in the middle of her wedding ceremony? 

MR. FINDLEY:  Objection, Your Honor, he 

just said there's no cultural difference and that this 

is a religious -- this is a religious difference, and 

that's why I had him on voir dire asking him the 

questions between Syrian and Pakistani. 

MS. O'NEIL:  I'll ask the question 

differently, Your Honor. 

THE COURT:  Thank you. 

Q. (BY MS. O'NEIL)  Dr. Jasser, what were the 

consequences to Ms. Ayad if she refused to sign the 

documents? 

A. I think it's very important that the Court 

understand that in many of these, if not all of the 
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situations, that the men that sign the document, the men 

that lead the proceedings --

MR. FINDLEY:  Objection, nonresponsive, 

Your Honor. 

A. -- treat a tribal inertia that forces the woman 

into --

THE COURT:  Hang on.  Hang on.  

A. -- difficult -- 

THE COURT:  Hang on.  Hang on.  Okay.  We 

asked for anything specific to this case.  Ms. Ayad has 

already said she wasn't threatened.  So do you have any 

other information specific to this case, the fact that 

harm that would be coming to her that you know from your 

personal knowledge?  

THE WITNESS:  Your Honor, the harm is not 

only physical.  It is a psychological sense of honor.  

The parents tell them that they're going to dishonor the 

family by asking any questions.  They don't see the 

documents before.  It is coercive.  They aren't allowed 

to ask any questions and simply told it's ceremonial, 

it's traditional.  They can't defend the family.  The 

concept of honor, the tribal misogynistic inertia --

MR. FINDLEY:  Objection, Your Honor, this 

is -- 

THE WITNESS:  -- that a woman --
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MR. FINDLEY:  -- conclusory.  This is -- 

THE WITNESS:  -- that is forced by --

(Simultaneous speaking - indiscernible) 

THE COURT:  Hang on.  Stop, stop, stop.  

One at a time.  Mr. Findley's making an objection, 

Mr. Jasser. 

MR. FINDLEY:  His answer has now gotten to 

conclusory and argumentative. 

MS. O'NEIL:  He's answering the Courts's 

question. 

THE COURT:  Okay.  The Court's heard 

enough.  We've gone past the time that we had with 

Mr. Jasser.  We did before the Court's question, so Ms. 

O'Neil, I'll give you one follow-up question. 

Q. (BY MS. O'NEIL)  Dr. Jasser, do you think that 

Ms. Ayad had any choice but to sign the documents in the 

middle of the ceremony? 

A. I do not think so at all.  The document itself 

proves --

MR. FINDLEY:  Objection --

A. -- that by her signing -- 

MR. FINDLEY:  -- nonresponsive after no.

A. -- it's done -- 

THE COURT:  Hang on.  Sustained.

A. -- and refusing to follow the laws of the land.  
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THE COURT:  Dr. Jasser -- sir, please stop 

talking when other people are talking.  Okay.  We 

have -- in our system, when someone objects we have to 

stop and listen to the objection.  The objection is 

sustained after no.  

All right.  Ms. O'Neil, that's your time.  

Mr. Findley, do you have anymore questions 

for Mr. Jasser or is he free to leave?

MR. FINDLEY:  He's free to leave.  

THE COURT:  Thank you, sir. 

MS. O'NEIL:  Your Honor, we're going to 

ask that he remain on the feed in case there's a need 

for future expert testimony, to hear any additional 

evidence that is presented.

THE COURT:  All right.  Mr. Findley, call 

your --

MR. FINDLEY:  Your Honor, I'm going to 

move the Court to -- for -- basically, rule now that Ms. 

Ayad has not met her burden with regard -- involuntarily 

executing either the premarital agreement or, you know, 

the arbitration agreement which is the relevant portion 

of this.  And we ask the Court to basically affirm it's 

prior ruling and order this case to go to arbitration. 

THE COURT:  Okay.  Let me clarify.  Do you 

have any other witnesses you intend to call?  I'm not 
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going to make that determination until I've given the 

parties an opportunity to make any final argument. 

MR. FINDLEY:  Well, in that case, Your 

Honor, I'll call my client. 

THE COURT:  All right.  Thank you, sir.  

Can you unmute?  

THE WITNESS:  Hello everyone. 

AYAD HASHIM LATIF,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. FINDLEY:

Q. Please state your name for the record.  

A. Ayad Hashim Latif. 

Q. And are you the respondent in this case? 

A. Yes, sir. 

Q. And you're the husband of Mariam Ayad, correct? 

A. Yes, sir. 

Q. When -- were you present at the time that the 

premarital agreement was signed between you and your 

wife in this case? 

A. Yes, sir. 

Q. Okay.  Tell the Court the circumstances under 

which the premarital agreement was signed.  

A. We were in a room in the mosque and --

THE COURT:  Hang on.  Hang on.  I'm sorry.  
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Destiny, are you having trouble hearing him or is it 

just me?  

Sir, can you pull your microphone closer, 

maybe turn up the volume on your computer.  

THE WITNESS:  Sure, Your Honor. 

THE COURT:  You might just need to sit 

closer to the computer itself so the microphone can pick 

you up. 

THE WITNESS:  Is it better now, ma'am?  

THE COURT:  It's a little bit better.  

Destiny, is that better?  Okay.  Go ahead. 

THE WITNESS:  Thank you, Your Honor. 

A. What was the question, sir?  

Q. (BY MR. FINDLEY)  What were the circumstances 

surrounding the execution of the premarital agreement? 

A. So Mariam's family had organized the Imam.  I 

had actually called Imam ahead of time, and they said 

they were not busy that day.  Then Mariam's family -- 

and they had recommended so they called the same Imam. 

MS. O'NEIL:  Objection, Your Honor, 

hearsay. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Dr. Latif, without telling the 

Court what any third person said, what -- what was -- 

what were the circumstances, and what I mean by that, 
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when you signed the premarital agreement, what happened? 

A. So I was there in the room in the mosque where 

the nikah was being conducted and the paperwork was 

being completed before the nikah ceremony started and --

Q. Who was working on the paperwork? 

A. I believe Mariam's aunt along with sharing the 

paperwork with me and Mariam. 

Q. And was Mariam present? 

A. Yes, sir. 

Q. Okay. 

MS. O'NEIL:  Your Honor, I'm going to 

object to that -- the answer to both of those questions 

based on lack of personal knowledge.  He said "I 

believe," which establishes that he didn't have personal 

knowledge of the --

THE COURT:  Hang on, just a second.  

Mr. Latif, were you present in the room with the aunt?  

THE WITNESS:  Yes, ma'am.  Yes, Your 

Honor. 

THE COURT:  All right.  The objection's 

overruled.  

Q. (BY MR. FINDLEY)  When you walked into the 

room, did you and Ms. Ayad discuss the terms of the 

premarital agreement? 

A. Yes, sir. 
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Q. What terms did you discuss? 

A. It's been 12 years, I can't tell you all the 

details, but we generally discussed the contract. 

Q. And what terms of the contract do you remember 

discussing with her? 

A. We talked about the Mahr. 

Q. And that's the dowry, correct? 

A. Yes. 

Q. Okay.  Do you remember talking about any other 

provisions of this agreement before you signed it? 

A. As I said, I cannot recall exactly which ones, 

but yes, we did talk generally about the agreement. 

Q. Did Ms. Ayad express to you any reservations 

about signing the agreement? 

A. None at all. 

Q. Okay.  How many times had you and Ms. Ayad 

discussed signing the agreement before you signed the 

agreement? 

A. Well, that was a back and forth conversation.  

I don't remember how many minutes or how many questions 

or what, but that day we talked, and I don't see any 

reason why we were being forced. 

MS. O'NEIL:  Objection, nonresponsive. 

THE COURT:  Sustained.  

Q. (BY MR. FINDLEY)  What conversations did -- 
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MR. FINDLEY:  Strike that. 

Q. (BY MR. FINDLEY)  What conversations did you 

and Ms. Ayad have about finances before you signed this 

agreement? 

A. I cannot recall the details, but she never told 

me about --

MS. O'NEIL:  Objection, nonresponsive 

after "cannot recall." 

THE COURT:  Sustained.  

Q. (BY MR. FINDLEY)  Did Ms. Ayad ever express any 

reservations about signing the agreement? 

A. No, sir. 

Q. Did Ms. Ayad -- did you say anything to Ms. 

Ayad to, you know, demand that she sign this agreement? 

A. No, sir. 

Q. Okay.  Had she not signed the agreement would 

you have married her? 

A. Why not?  

Q. So -- 

MS. O'NEIL:  Objection, nonresponsive. 

THE COURT:  Overruled.  

Q. (BY MR. FINDLEY)  When you signed the agreement 

did -- 

MR. FINDLEY:  Strike that. 

Q. (BY MR. FINDLEY)  When you signed the agreement 
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with Ms. -- with Ms. Ayad, who else signed the 

agreement?

A. Her father signed, Mr. Habib Ahmed.  Her uncle, 

Mr. Mushtag Ahmed whose wife was also involved in 

introducing us to get -- 

MS. O'NEIL:  Objection, nonresponsive. 

THE COURT:  Overruled.  

A. And my brother, Raad Latif. 

Q. (BY MR. FINDLEY)  And did you witness Ms. 

Ayad -- did you witness Ms. Ayad express any 

reservations about signing the agreement? 

A. Not at all. 

Q. Did the Imam read the agreement out loud? 

A. Yes, sir. 

Q. When did he do that? 

MS. O'NEIL:  Objection, hearsay. 

THE COURT:  Overruled.  

A. Before finalizing the signatures. 

Q. (BY MR. FINDLEY)  Okay.  Did Ms. Ayad say 

anything after the Imam read the agreement out loud? 

A. No, sir. 

Q. Did Ms. Ayad, you know, show any expression 

after the Imam read the agreement out loud? 

A. No, sir. 

Q. And this was before or after you signed the 
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agreement? 

A. Before. 

Q. Okay.  And she signed the agreement? 

A. Yes, sir. 

Q. And her family and members of her family signed 

the agreement? 

A. Yes, sir. 

Q. And who selected the Imam to perform the 

ceremony? 

A. Her family.  

Q. Okay.  

A. In fact, they're the ones who --

(Zoom crosstalk - indiscernible)

Q. Wait for the question, Dr. Latif.  

THE COURT:  Hang on.  Hang on.  Wait for 

the next question, please. 

Q. (BY MR. FINDLEY)  And even though her family 

selected the Imam, you had no problem with this Imam, 

you know, doing the ceremony? 

A. No, sir. 

MR. FINDLEY:  I will pass the witness. 

MS. O'NEIL:  May I have an opportunity for 

cross, Your Honor?  

THE COURT:  I'll give you -- your time has 

expired.  I'll give you 60 seconds. 
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CROSS-EXAMINATION

BY MS. O'NEIL:

Q. Dr. Latif, which document was read out loud to 

Ms. Ayad? 

A. Both the documents. 

Q. And she testified that neither document was 

read out loud to her; do you understand that? 

A. I do. 

Q. When Mr. Findley asked you how long she was 

given to consider the documents, you said you didn't 

know how many minutes; in other words, it was in the 

middle of the ceremony.  She wasn't given these 

documents ahead of time, correct? 

A. I believe we both had access to the documents 

before the ceremony. 

MS. O'NEIL:  Objection, nonresponsive. 

MR. FINDLEY:  He answered the question. 

THE COURT:  Overruled.  

Q. (BY MS. O'NEIL)  And did she have opportunity 

to consult with a lawyer? 

MR. FINDLEY:  Objection, speculative. 

THE COURT:  Sustained.  

Q. (BY MS. O'NEIL)  Was there a lawyer in the room 

when y'all were signing the documents? 

MR. FINDLEY:  Objection, relevance, not 
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required to have a lawyer in the room. 

THE COURT:  Overruled.  

You can answer, sir. 

A. Not to my knowledge, but I don't -- I can't say 

for sure.  There were a lot of people from her family's 

side.  I don't know if there were any of them who were 

attorneys at that time. 

THE COURT:  All right.  Thank you.  That's 

your time, Ms. O'Neil. 

MS. O'NEIL:  I have one more question, 

Your Honor.  May I -- 

THE COURT:  Your time's expired.  I'd 

already given you additional time.  Thank you.  

Mr. Findley, any other questions based on 

Ms. O'Neil's?  

MR. FINDLEY:  No, Your Honor. 

THE COURT:  Okay.  

MS. O'NEIL:  Your Honor, for the record, I 

don't want to be seen as agreeing that I don't get 

additional time.  I would like additional time to ask at 

least one more question. 

THE COURT:  I appreciate that.  The Court 

already gave you additional time that Mr. Findley was 

not given and isn't using so we're going to stay with 

the additional time you already received.  Thank you.  
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MR. FINDLEY:  No further questions for 

this witness, Your Honor. 

THE COURT:  Okay.  I have a couple of 

questions for the attorneys.  So probably this goes more 

for Ms. O'Neil, but I guess Mr. Findley may have an 

answer as well.  

At the last hearing the Court made it very 

clear that the Court would be applying 308(b) which 

states that after any award is made, any party can come 

back and object that whatever award was made violates 

the constitutional rights or public policy of the Court. 

We also talked about Texas Family Code 

153.0071 that says if anything is not in the best 

interest of the child then there's also an opportunity 

to be heard and have this court, I guess, invalidate any 

award that's not in the best interest of the child.  

So a lot of the discussion at the last 

hearing was about there are remedies, so to the extent 

we're making public policy arguments and things, I 

guess, we don't know presumably what this panel of Imams 

that the parties chose should the Court choose to 

enforce the arbitration agreement, at this time we don't 

know yet what they might determine.  So to the extent 

everything they determine is within the Family Code and 

constitutional and public policy of the State of Texas 
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then I'm not sure what we're complaining about.  

To the extent they don't then Ms. Ayad has 

recourse under 308(b) and under 153.0071, and the Court 

certainly has the opportunity to overturn anything.  So 

having made clear the Court is not going to impose 

religious law, and there are some -- we don't know yet.  

So a lot of the arguments are based on they're going to 

do things that are prejudicial to her, against public 

policy, but we don't know, and at the time that you do 

know after arbitration that something does violate 

constitutional rights and public policy, are not in the 

best interest of the child, there are remedies for all 

of that.  

So help me understand then how the Court 

doesn't have the obligations and the presumptions we 

have for parties to contract, arbitrations, all of that, 

and then we have a remedy for most of what was 

complained of in both motions against the enforcement.  

So Ms. O'Neil, can you speak to that first 

then I want to hear from Mr. Findley on the same issue?  

MS. O'NEIL:  Yes, Your Honor.  My answer 

to that is fairly simple in the first part.  The first 

part is that we are challenging the validity of the 

arbitration clause as being invalid, illegal, and 

unconscionable, and an unconscionable arbitration 
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agreement cannot be enforced.  

I think I provided Your Honor with a 

notebook in advance.  There is a Ken Paxton OAG opinion 

in that that very clearly says that a court may refuse 

to enforce such agreements when they solely apply the 

laws -- the Islamic law and not the laws of the land.  

And this agreement, regardless of any other evidence, 

this agreement on its own states that the law of the 

United States will not be applied and only the law of 

Sharia will be applied.  And so the religious law is the 

only thing that's going to be applied so we do not 

believe we even get to the point that Your Honor is 

speaking of because the arbitration agreement itself is 

invalid as against public policy and unconscionable. 

THE COURT:  Okay.  But if it's not and the 

Court finds it's a valid arbitration agreement, that's 

my question. 

MS. O'NEIL:  Then I think the next 

evaluation is going to be whether the supposed 

arbitration panel would consider whether the entire 

agreement is invalid because if you find the arbitration 

provision valid then the argument over the validity of 

the entire agreement will go to the arbitration panel.  

And only after the arbitration panel will it then go to 

the Court.  
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My understanding is that I, as Ms. Ayad's 

lawyer, will not be permitted to be in the proceeding, 

that only a jurist educated in Islamic law will be 

permitted to be in the proceeding and that she will 

therefore be denied by counsel.  Further, it's my 

understanding that the decision of the panel, the Fiqh 

panel, will be binding on her unless you decide that it 

is then unconscionable as an application of Sharia law. 

THE COURT:  That's not my question so can 

we get to --

MS. O'NEIL:  How are we going to know?  

THE COURT:  Very simply.  At the end of 

all of that she has a remedy with this court to apply 

Texas law if anything the Fiqh panel does is not 

constitutional and is against public policy. 

MS. O'NEIL:  She has an inadequate remedy, 

Your Honor, because there's no guarantee of a record.  

There's no guarantee of representation of counsel.  

She's already been denied her right to disclosure in the 

agreement.  She's already been denied her right to 

counsel in executing the agreement.  So how are we going 

to know -- how are you going to know if her rights have 

been followed in the proceeding and if Texas law has 

been followed?  Your Honor couldn't even attend that 

proceeding if you wanted to because we are women. 
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THE COURT:  Let me just ask for the sake 

of argument.  Does it matter if the outcome is in the 

best interest of the child and falls within the 

guidelines of the Texas Family Code.  So let's say they 

come back with joint managing conservators, something 

similar to akin to that, mom is primary, a fifty-fifty 

division of community property, if -- I'm asking the 

question.  If the end result is completely in line with 

what all of the presumptions in our Texas Family Code 

are then what is the complaint, that she doesn't get 

more than that?  

MS. O'NEIL:  My understanding is that we 

will not even be entitled to discovery of his assets 

under Islamic law because they do not consider community 

property.  They consider everything that's in his name 

is his and everything that she has not been allowed to 

earn as hers, and she will get $32, and that's it. 

THE COURT:  In which case that doesn't 

comply with the just and right division of community 

property under Texas law, and therefore, your remedy 

under 308(b) would kick in.  That's what I'm having a 

hard time getting around. 

MS. O'NEIL:  And the agreement itself 

doesn't comply with Texas law because it requires that 

those laws of the religion and the foreign country be 
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applied, so the agreement itself already says -- already 

answers that question so there's no need to go through 

the logistics of that to get to this court and come back 

here and say, oh, look, they applied Sharia law because 

the agreement already says they're going to do that.  

And Sharia law says that everything that he has and 

everything that he earned is his, and she only gets the 

stuff in her name and her $32 and go about your 

business.  And she doesn't get custody because the age 

of discernment, seven for boys, nine for girls is when 

the father gets the choice of custody.  They don't 

appoint joint managing conservator. 

MR. FINDLEY:  I'm surprised Ms. O'Neil is 

an expert on Islamic law. 

MS. O'NEIL:  I've read the code.  I've 

provided --

(Simultaneous speaking - indiscernible) 

THE COURT:  One at a time.  Stop.  The 

court reporter cannot write down what you're both 

saying.  

Ms. O'Neil, my point is that in that case 

you have an argument that whatever is decided about the 

best interest of the child, that's where 153.0071 comes 

in.  This is not the only time the Court will have 

received arbitration agreements and awards and -- so I 
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guess, that's my question.  So this is a common practice 

in the Muslim community, then divorces are -- 

arbitration awards are turned into divorce decrees.  

This is -- we're acting like this is the first time this 

has ever been seen and it's not, and in most of the 

cases that I have seen then, the dooms day outcome that 

we're attributing to this panel has not come to past.  

That's my question.  At this point, it's 

speculation as to what this panel -- assuming the 

agreement is found to be valid.  It may not.  I have not 

made a determination on that yet.  But assuming it's 

found to be valid, our dooms day predictions about what 

this panel will do we have absolutely -- it doesn't 

necessarily work out that way, and then there is a 

remedy.  

That's the difficulty I'm having getting 

around, is if ultimately it comes back to this court 

where Texas law eventually is applied assuming -- I get 

it's a lot of hoops to jump through if you have to do 

that, but that's the way our legislature has written 

these laws.  I certainly find it to be inefficient, but 

that doesn't mean that's not the way the law goes if we 

follow it to its natural conclusion. 

MS. O'NEIL:  And, Your Honor, I don't 

think there's anything that I've heard that says that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

67
these are -- that this agreement in this case is the 

common agreement in every case, and if Your Honor's 

relying on something else, I just don't know it.  

My understanding is --

THE COURT:  Okay. 

MS. O'NEIL:  -- agreements get entered -- 

THE COURT:  Hang on.  Hang on.  Let me 

tell you.  So what I'm looking at is the face of the 

agreement.  It is a preprinted, fill-in-the-blank 

agreement that seems to come from the Islamic 

Association of North Texas.  I think we discussed it at 

the last hearing that it seems to be a preprinted, 

fill-in-the-blank agreement that is handed out to 

anybody that goes to the Islamic Association.  So I 

think there has been discussion that this is not a 

unique prenuptial agreement --

MS. O'NEIL:  I think we're making --

THE COURT:  -- to this case. 

MS. O'NEIL:  I think we're making an 

assumption about that, but beyond that --

THE COURT:  I don't disagree, but we don't 

have anything that tells me this applies only to them 

either and that it's not.  So in a vacuum that we don't 

know if it's unique or not then --

MS. O'NEIL:  Can I answer your question -- 
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the underlying question you had?  We do have an answer.  

In my exhibit, I believe it's 21 -- don't pull it up.  

In my Exhibit 21 I have provided you with what I am told 

is the Family Code for Muslim communities in North 

America as provided by the Islamic Tribunal of North 

Texas as well as the jurist association that they've 

referenced in that web site. 

MR. FINDLEY:  It wasn't admitted into 

evidence, Your Honor. 

THE COURT:  Yeah, I do not recall it being 

admitted. 

MS. O'NEIL:  It was not admitted, Your 

Honor, but I think -- but you're asking me a specific 

question about information, and I'm giving it to you in 

a way that I think you can probably take judicial notice 

of.  On page 25 -- 

THE COURT:  I think what I said a minute 

ago is we don't have evidence that it is standard, and 

we don't have evidence that it isn't, so we don't -- 

MS. O'NEIL:  I was answering your other 

question which is about what law they're going to apply 

and I believe -- 

THE COURT:  That wasn't my question. 

MS. O'NEIL:  -- the law they're going to 

apply -- 
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THE COURT:  That wasn't my question.  I 

understand what law their agreement says will apply.  My 

question is, this court will be applying Texas law and 

that there are multiple avenues to cure the wrongs your 

arguments are saying will happen to Ms. Ayad.  

So Mr. Findley, can you speak to that?  

MR. FINDLEY:  Your Honor, actually, my 

understanding is the same as yours with regard to when 

the challenge to Islamic law takes place.  The Attorney 

General opinion that Ms. O'Neil references was actually 

written three years before Texas Government 

Section 22.0041 was ratified by the Texas Legislature 

which calls for, you know, how you deal with foreign 

judgments and foreign awards.  And that statute led to 

the promulgation of Rule 308(b) that you discussed at 

the last hearing.  

The legislature's made its decision, and 

it kind of merges in with how the Supreme Court has 

traditionally handled arbitration jurisprudence.  You go 

through the process, and if there's a problem with the 

process, you deal with it afterwards.  If the law wasn't 

applied properly or if it was against public policy.  

And by the way, there's a provision in 

this premarital agreement, second to last sentence, 

where it says, "The law of the land will not be applied 
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in these conflicts except in cases where public order, 

safety, and/or health justly demands so."  So there is a 

consideration in here for public policy of this state.  

(Ms. O'Neil Zoom audio distortion - 

unintelligible) 

MR. FINDLEY:  So the fact of the matter 

is, Your Honor, this argument that Ms. O'Neil is making 

is premature at best.  This argument needs to be made 

after the parties go to arbitration.  There's been no 

evidence, which is Ms. O'Neil's burden to show, how this 

Fiqh panel would apply whatever law it was going to 

apply that was going to be unfair to the wife.  No 

evidence was presented to the Court on this point.  

So without that evidence, the Court cannot 

do what Ms. O'Neil is asking the Court to do and stop 

the arbitration process.  I'm with -- I think the 

Court's absolutely right that the time to complain about 

this is after the process has been completed, and if Ms. 

Ayad believes that her rights were violated, she can 

bring those violations to the Court's attention, 

pointing out the foreign law as the motion -- you know, 

not -- you know, or to deny the motion to confirm the 

arbitration award.  

I think the whole point is you go through 

the process and that the process has the rules that, you 
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know -- or applies some policy that's against public 

policy, at that point there's no question as to what 

law's been applied. 

Ms. O'Neil didn't present the Court with 

evidence before this hearing as to how -- how this law 

would have been applied so I think -- I think the Court 

needs to stick with its original ruling. 

MS. O'NEIL:  May I respond?  

THE COURT:  Yes. 

MS. O'NEIL:  Your Honor, I think that 

the -- the family code of the tribunal that they are 

seeking to have hear this has specific rules about how 

custody is determined, about how marital property is 

determined, and it tells us, it tells us that the age of 

discernment, seven for boys, nine for girls is the age 

at which the father gets custody.  

Like, we already know the answer to these 

questions.  They are already available for us.  We 

already know that they're not going to apply Texas law.  

We already know that they're not going to apply 

community property law.  We already know that they're 

not going to appoint joint managing conservators.  We 

already know that they're going to restrict Ms. Ayad's 

ability to travel if she is given custody.  We already 

know that they're going to restrict her ability to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

72
remarry if she is given custody.  

We already know that their law violates 

Texas public policy, and Attorney General Paxton set 

that out in his opinion letter on this issue and the law 

that has come about since then has set about that.  The 

Sharif v Moosa case out of Ben Smith's court set that 

out as well and found an agreement similar to this to be 

unconscionable.  

What we don't know and what the Court and 

Counsel is speculating about is whether this agreement 

is a standard agreement, and I would submit that it is 

not, but they have provided you no evidence about that.  

The only question before the Court today is whether this 

arbitration provision is valid or whether we have proven 

it against public policy and/or unconscionable and/or 

involuntary.  One of those is a question of fact; one of 

them's a question of law.  

We believe that the face of the agreement 

shows them to be unconscionable because they already -- 

we already know that the face of the agreement requires 

only the application of Sharia law and not the 

application of the laws of the United States including 

our Constitution and the Texas Family Code.  We already 

know this.  The agreement -- the arbitration agreement 

already says it is not going to apply U.S. law so the 
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arbitration agreement is invalid, unconscionable, 

obtained through fraud, duress, and involuntary 

execution.  We already know this.  We don't need to go 

through the other steps.  

MR. FINDLEY:  Except we don't, Your Honor.  

THE COURT:  Hang on.  Hang on one second.  

So people are allowed to contract.  They're even allowed 

to make bad contracts, and the Court has to presume in 

favor of arbitration agreements and premarital 

agreements.  The only two things that I'm aware of in 

Family Code 4.002 for premarital agreements is that it's 

in writing and signed by the parties, so --

MS. O'NEIL:  But Your Honor. 

THE COURT:  -- that's what we appear to 

have here.  So then I move on to was it voluntary or was 

it unconscionable which are two defenses to a premarital 

agreement, and unfair, unpleasant, embarrassing the case 

law has already found does not even -- doesn't rise to 

the level of unconscionable.  We'll take the 

voluntariness as a separate question, but unfair --

MS. O'NEIL:  Your Honor -- 

THE COURT:  -- is not unconscionable. 

MS. O'NEIL:  The public policy does go to 

those issues.  There is sufficient case law, I think 

I've provided it to you in the notebook I provided you 
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that says --

THE COURT:  But again -- 

MS. O'NEIL:  -- that the parties don't 

have the right to contract in an unconscionable 

agreement, and unconscionable agreement is one that does 

not apply the law of the United States. 

THE COURT:  Ms. O'Neil, you're telling me 

you have never seen a result, an award from a Fiqh panel 

that was agreed to by the parties that gave a reasonable 

award anywhere close to what the family court provides?  

MS. O'NEIL:  I'm not purporting to be an 

expert on a Fiqh panel because I would have not ever 

even been allowed to be in one and neither would Your 

Honor.  What I'm saying is that the agreement -- 

THE COURT:  The control issue that your 

client agreed to and people are allowed to agree to 

things, so because she agreed, I have to have a reason 

not to apply something that she agreed to.  

MS. O'NEIL:  Your Honor, the reason is 

that it on its face refuses to apply the United States 

law and the case law and General Paxton's opinion are 

clear that when you refuse -- and the Sharif v Moosa 

case which is directly on point here.  When you contract 

for something that is a violation of public policy that 

contract is void regardless of the presumption of the -- 
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THE COURT:  But there is an exception that 

Mr. Findley did read that the law is applied except.  So 

we have --

MS. O'NEIL:  That doesn't say --

THE COURT:  -- public order, safety, 

and/or health. 

MS. O'NEIL:  Because it says safety, 

safety.  It says public safety. 

THE COURT:  No, it says --

MS. O'NEIL:  That's not the same.  

(Simultaneous speaking - indiscernible) 

MR. FINDLEY:  -- public policy of the 

State of Texas.  Okay. 

THE COURT:  Hang on.  Stop.  Stop.  One at 

a time.

Let me read it.  "The law of the land will 

not be applied in these conflicts except in cases where 

public order, safety, and/or health justly demands so."  

MS. O'NEIL:  None of that says the law of 

the United States, marital property law, best interest.  

It doesn't say that.  It says public order, public 

safety.  It doesn't say public policy.  That is a 

completely different statement. 

THE COURT:  I don't think we have a 

definition of what that does mean, so. 
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MS. O'NEIL:  I think we know what it does 

not mean. 

THE COURT:  Mr. Findley, anything else?  

MR. FINDLEY:  Just, Your Honor, all these 

arguments about what Ms. O'Neil believes is going to 

happen, there's no evidence as to what's going to 

happen.  And so with -- and since it's her burden to 

show that somehow the application of this process is 

unconscionable, I think the Court should stick with its 

original ruling and order this case to go to the Fiqh 

panel. 

THE COURT:  All right.  Thank you-all.  I 

will be e-filing my ruling, hopefully today, but if not 

Monday.  Thank you-all. 

(Proceedings concluded at 12:01 p.m.) 
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Medical Student Representative, Medical Society of Milwaukee County Executive Board 

of Directors, August 1989- December 1990 
Medical Student Representative, Public Education Committee of the Medical Society of 

Milwaukee County, September 1990- May 1992 
 

COMMUNITY AND PROFESSIONAL APPOINTMENTS 

Commissioner, United States Commission on International Religious Freedom, appointed by 

Senator Mitch McConnell (R-KY) March 2012 – May 2016 

 Vice-Chair, June 2013-June 2014, June 2015-May 2016 

Member, Maricopa County Board of Health, June 2005-June 2013 

Board of Directors, Area Agency on Aging, September 2007-September 2012 

Board of Directors, PrimeCare Healthcare Network, Phoenix, Arizona, January 2005-2012 

Member, Quality Oversight Committee (QOC), Care1st Healthplan Arizona, Inc., April 2005-

2009 

Chairman, Board of Directors, ElderFriends, Transitional Housing Program for Elder Victims of 

Domestic Violence. September 2004-present. (Member 2002-September 2007) 

Board of Directors. Arizona Interfaith Movement. Muslim Representative. December 2001-2012 

EMT Program Director, Coordinating medical team providing 911 response on Capitol Hill, 

Office of Attending Physician, U.S. Capitol, May 1997- April 1999 

Allergy Program Coordinator, Oversight of allergy immunotherapy program, Office of Attending 

Physician, U.S. Capitol, May 1997-April 1999 

AED Program Coordinator, Oversight of AED Training Program for Capitol Hill Clinics, Office of 

Attending Physician, U.S. Capitol, May 1997-April 1999 

 

COMMUNITY HONORS 

 

Defender of the Home Front Award, Center for Security Policy, October 2007. 

Director’s Community Leadership Award, FBI Phoenix Office, January 2007 

 

PROFESSIONAL AND COMMUNITY SERVICE ORGANIZATION LEADERSHIP POSITIONS 
Host, Podcast, “Reform This!” Blaze Radio Podcast Network. 2017-present. iTunes, Spotify, 
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Soundcloud. 
Co-Founder, Muslim Reform Movement, U.S., Canada, and Europe, December 2015-present. 

www.muslimreformmovement.org (previously American Islamic Leadership Coalition-
AILC) 

Board Member, American Conservative Union, 2015-present 
Board of Advisors, Gatestone Institute: International Policy Institute. New York, 2012-present  
Chair, Private Practice Physicians Section (PPPS) of the American Medical Association, 

November 2020- present. 

Chair, Private Practice Physicians’ Congress of the AMA House of Delegates 

2010-2020.  

Delegate to the AMA House of Delegates, Arizona Medical Association, June 2008- present 

Past-President, Member-Executive Committee, Arizona Medical Association, June 2008-present 

Chairman, Arizona Disaster Preparedness Task Force. Arizona Medical Assoc., 2007-2011 

Immediate, Past-President, Member-Executive Committee, Arizona Medical Association, June 

2007-June 2008 

President, Arizona Medical Association, June 2006-June 2007 

President-elect, Arizona Medical Association, June 2005-June 2006 

Vice-President, Arizona Medical Association, June 2004-June 2005 

Member, Board of Directors. Direct Member. ArMA. June 2002- June 2004 

Board Member, Maricopa County Board of Health, Phoenix, Arizona, June 2005-June 2012. 

Chairman, Board of Directors, Elderfriends, Transitional Housing for Victims of Elder Abuse. 

Area Agency on Aging. September 2004-2011 

Member, Board of Directors. Elderfriends. Transitional Housing for Victims of Elder 

Abuse. Area Agency on Aging. Jan 2002-September 2004. 

Advisory Committee. Medical Choice for Arizona, Anthem, Arizona, March 2008- 2012 

Advisory Council Member and contributing writer, AZMED. Journal of the Arizona Medical 

Association. January 2002- present. 

Advisory Committee Member, Seeds of Peace Arizona Chapter, January 2003-2006 
Founder, Board President, American Islamic Forum for Democracy, Phoenix, Arizona, October 

2002- present. www.aifdemocracy.org. 
Co-Founder, American Islamic Leadership Coalition (AILC), Washington, D.C., September 2010-

2015. www.americanislamicleadership.org.  
Co-Founder, Save Syria Now!, Phoenix, Arizona, March 2011-present. www.savesyrianow.com.  
Past-President, Arizona Medical Association (ArMA) June 2008-present 
 Delegate to AMA House of Delegates, Arizona Medical Association, June 2008-present 

Chairman, Arizona Disaster Preparedness Task Force. ArMA, June 2007- present 
Immediate, Past-President, Member-Executive Committee, ArMA, June 2007-June 2008 
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President, Arizona Medical Association, June 2006-June 2007 
President-elect, Arizona Medical Association, June 2005-June 2006 
Vice-President, Arizona Medical Association, June 2004-present 
Member, Board of Directors. Direct Member. ArMA. June 2002- June 2004 

Board Member, Maricopa County Board of Health, Phoenix, Arizona, June 2005-June 2012 
Chairman, Board of Directors, Elderfriends, Transitional Housing for Victims of Elder Abuse. 

Area Agency on Aging. September 2004-present. 
Member, Board of Directors. Elderfriends. Transitional Housing for Victims of Elder 

Abuse. Area Agency on Aging. Jan 2002-September 2004. 
Advisory Committee. Medical Choice for Arizona, Anthem, Arizona, March 2008- present 
Advisory Council Member and contributing writer, AZMED. Journal of the Arizona Medical 

Association. January 2002- present. 
Advisory Committee Member, Seeds of Peace Arizona Chapter, January 2003-2006 
Board Member, Muslim Representative, Arizona Interfaith Movement, Phoenix, Arizona, October 

2001- 2012 
Coordinator, Founding Member, Children of Abraham, Muslim-Jewish Dialogue Group, 

Scottsdale, Arizona, November 2000-2010 
Chairman, Interfaith Committee, Islamic Center of the Northeast Valley, Scottsdale, Arizona. 

January 2006-2007. 
Speakers Bureau Member, Arizona Medical Association, Phoenix, Arizona. January 2002-

present. 
President, Osler Medical Society of Phoenix, Phoenix, Arizona, July 2001-June 2002.  

Member, June 2000-June 2001 
 
OCCASIONAL MEDIA APPEARANCES WITH THE FOLLOWING PROGRAMS 

  
Television: 

Al Jazeera – July 2010 – present 
Al Jazeera English 

BBC – March 2011 - present 
Newsnight. BBC 2 
The World Report 

CBS – September 2010 - present 
The Early Show. CBS. 

CNN October - 2007 - present 
American Mornings. CNN.  
Anderson Cooper 360. CNN. 
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The Glenn Beck Show. CNN Headline News. 
In the Arena with Eliot Spitzer. CNN. 
The Joy Behar Show. CNN Headline News. 
The Newsroom. CNN. 
The Situation Room with Wolf Blitzer. CNN 
World Report. CNN International 
 

Fox News - January 2009 - present 
Fox and Friends 
America’s Newsroom. 
Tucker Carlson Tonight 
The Ingraham Angle  
Life, Liberty, and Levin 
Justice with Judge Jeanine 
Cavuto Live 
Hannity 
Fox News Tonight  
Follow the Money. Fox Business. 
Fox and Friends. Fox. 
Happening Now. Fox. 
On the Record with Greta Van Sustern. Fox 
The O’Reilly Factor. Fox. 
 

Fox Business Network 
Varney & Company 
After the Bell 
The Intelligence Report 
Making Money with Charles Payne 
Mornings with Maria Bartiromo 
The Lou Dobbs Show 
Cavuto on Business 

 
MSNBC 

The Chris Matthews Show 
Jansing & Company. 
Morning Joe 
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 Print/Online: 

Jasser, M. Zuhdi. Contributing Writer  
Arizona Republic. www.azcentral.com. March 2003-present 
The Blaze. www.theblaze.com. February 2011 - present  

The Daily Caller. www.dailycaller.com. February 2010- present 
The Dallas Morning News. www.dallasnews.com. February 2007 - present 
FoxNews.com. www.foxnews.com.  May 2010 - present 

Huffington Post. www.huffingtonpost.com. February 2009- present 
Hudson Institute-NY. www.hudsonny.org. November 2008- present 

National Review Online. www.nationalreview.com.   
New York Post. www.nypost.com. May 2010 - present 
Wall St. Journal. www.wsj.com. September 2010 - present 
Washington Times. www.washingtontimes.com. March 2006 – present  
Center for Security Policy. www.centerforsecuritypolicy.org January 2021-present 
 

 
 Radio: 

Podcast Host, “Reform This!” Blaze Radio Podcast Network. 2017-present [weekly]. 
iTunes, Spotify, Soundcloud. 

The Glenn Beck Show 2011-present 
The Mark Levin Show 2010-present 
The Dennis Prager Show. June 2012 – present 
The Michael Medved Show. June 2012 – present 
The Wall Street Shuffle. June 2012 - present 
The Mike Rosen Show. September 2011 – present 
America’s Radio News Network. March 2011 – present 
The Dennis Miller Show. June 2010 - present 
Kilmeade & Friends. July 2010 - present 
The Mike Broomhead Show. July 2010 – present 
The Roy Green Show. November 2009 - present 
Secure Freedom Radio. November 2009 – present 
The Bill Bennett Show. November 2009 – present 
The Laura Ingraham Show. November 2009 - present 
The Vicki McKenna Show. November 2009 – present 
Religion on the Line. November 2009 – present 
National Public Radio. November 2009 - present 
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Documentaries 
Fox News Reporting: A Question of Honor. Produced by Fox News, 2011. (Featured interview) 
America at Risk: The War with No Name. Produced by Citizen’s United Productions in 

association with Gingrich Productions and Peace River Company, LLC, 2010. (Featured 
interview) 

Muslim Brotherhood Expands Westward. Produced by the BBC World Service Monday 
Documentary, August 2010 (featured interview) 

The Third Jihad. Produced by Raphael Shore and Wayne Kopping of PublicScope Films, 2009. 
(narrator and featured interview). 

Islam vs. Islamists. Produced by ABG Films, Inc. appeared on PBS, 2007. (Featured in one of 
five segments) 

 
PUBLISHED BOOKS 

 
Jasser, M. Zuhdi. A Battle for the Soul of Islam: An American Muslim Patriot’s Fight to Save 

His Faith; Simon & Schuster, Inc, 2012. 
 
PUBLISHED CHAPTERS 

 
Jasser, M. Zuhdi. Political Islam, Liberalism and Diagnosis of a Problem. Islamism: Contested 

Perspectives on Political Islam, edited by Abbas Barzegar and Richard C. Martin; 
Stanford University press, 2010; pp 104 - 110 

Jasser, M. Zuhdi. Americanism versus Islamism. The Other Muslims: Moderate and Secular, 
edited by Zeyno Baran; Palgrave and MacMillan, 2010; pp 175 – 193 

Jasser, M. Zuhdi. The Synergy of Islam and Libertarianism. Vital Speeches of the Day, 2006. 
Vol LXXII. No. 14-15 pp 44-49. 

Jasser, M. Zuhdi and Shahid, Sid. A Struggle for the Soul of a Faith: Spiritual Islam versus 
Political Islam. The Impact of 9-11 on Religion and Philosophy – The Day that Changed 
Everything, Edited by Matthew J. Morgan; Palgrave and MacMillan, 2009; pp 31-51 

 
PUBLISHED ARTICLES 
 

The American Islamic Forum for Democracy Website 
Jasser, M. Zuhdi.  

“They just don’t get it (CAIR),” April 2, 2006 
“Can Muslims Separate Religion and State,” March 25, 2006.  
“Think Globally, Act Locally- Local Muslim Paper prints hate cartoon,” December 9, 

2005 
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The Arizona Republic 
Jasser, M. Zuhdi.  

“Uproar over ‘Rolling Stone’ cover photo missed real story: Jasser: Normal look 
defines face of terrorism,” Op-Ed July 23, 2013 

“Sentence will affect honor-killing message,” Op-Ed April 30, 2011 
“Voices of moderation face irrational rants,” The Issues Section. February 18, 2011 
“Divisive Debate on Ground Zero,” Op-Ed August 17, 2010 
“It's time to root out political Islam,” Op-Ed. January 9, 2010. 
“D Minus: Proposal by White House a bureaucratic mess,” Op-Ed. August 18, 2009 
“A forum to oppose Muslim radicals,” Letter to the Editor. August 14, 2007. 
“From a Muslim Outlook, Imams have missed the point on flight behavior,” Viewpoints 

Section. December 11, 2006. 
“Immigrants Raise Voices for Democracy,” Op-Ed. October 10, 2004. 
“A Disgrace to Islam: Fascists use Allah as an Excuse for Murder,” Op-Ed. September 

26, 2004. 
“Hooded Al Qaeda Thugs real enemies of Islam,” Op-Ed. June 23, 2004. 
“Why Muslims should rally vs. Terrorism,” Op-Ed. April 11, 2004. 
“Left out Muslims,” Letter to the Editor. July 9, 2002. 
“Vast Core of U.S. Muslims Loyal to the Flag,” My Turn. November 4, 2001 
 

Jasser, M. Zuhdi and Khalsa, Soul. “American Secularism offers lesson to France,” November 
28, 2005. 
 

Weblog 
Jasser, M. Zuhdi.  

“More Liberty in the infirmary than the courtroom,” WeBlog. March 27, 2006. 
“A Moderate Voice of Muslim Pluralism with a Washington Address,” WeBlog. March 

25, 2006. 
“All that’s fit to print– for the right price,” WeBlog: PluggedIn. March 24, 2006. 
“Death Threats Against a List of Moderate Muslims in the West,” WeBlog. April 13, 

2006 
“Murdering the Truth: Revealing Islamo-fascism,” WeBlog. September 19, 2005. 
“Neo-Nazis applaud Islamofascists,” WeBlog. March 11, 2005. 
“Killers stage a rally: A farce written in Blood,” WeBlog. March 11, 2005. 
“Struggle for the soul of Islam,” WeBlog. March 5, 2005. 
 “Syria’s Historic Blunder,” WeBlog. February 25, 2005. 
“Iraq’s Winds of Change: rebirth of a nation,” WeBlog. January 28, 2005 
“Religious Voting Blocs: Shades of Theocracy,” WeBlog. October 31, 2004. 
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“Muslims Must Lead the War on Terror: and Rise up soon,” WeBlog. October 31, 
2004. 

“Bin Laden’s Sleight of Hand: Sign of His Decline,” WeBlog. October 31, 2004. 
 
 
AZMED 
Jasser, M. Zuhdi. 

“Paved with Good Intentions,” July/August 2003. 
“Ethical and Legal Realities of the Right to Privacy,” January/February 2003 
“The Fragmentation of Medicine,” 2002 
“The Disappearing Soul of Medicine,” 2002 

 
Big Peace 
Jasser, M. Zuhdi.  

“Syrian Reform Starts At Home,” May 28, 2011 
“CAIR Spreads Propaganda for Radical Saudis on Islam’s Holiest Day,” November 

17, 2010 
“Muslim Soldier,” July 22, 2010 
“We Hold These Truths to Be Self-Evident,” July 4, 2010 
 

The Blaze 
Jasser, M. Zuhdi.  

“A Letter to the People of Egypt from an American Muslim,” February 16, 2011 
“Understanding Egypt: Islamic Socialism and the Left” February 6, 2011 

 
The Daily Caller 
Jasser, M. Zuhdi.  

“Herman Cain’s Muslim comments are misguided,” June 10, 2011 
“New York Times and CNN miss critical analysis of overhyped Muslim counter-

radicalization video,” August 27, 2010 
“Time to take sides,” July 27, 2010 
“Taking a stand,” May 5, 2010 
“American Muslims respond to Al-Awlaki’s call for jihad,” March 18, 2010 
 “Failing at force protection: The misguided Pentagon report on the Ft. Hood 

massacre,” February 8, 2010 
 
The Dallas Morning News 
Jasser, M. Zuhdi. 
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“The next step after Bin Laden – Reboot our Middle-East strategy,” May 3, 2011 
“U.S. wrongly sides with Muslim teacher,” December 23, 2010 
“This Isn’t Prejudice,” February 11, 2007.  

 
Family Security Matters 
Jasser, M. Zuhdi.  

“How can we thwart future Islamist attacks?” May 5, 2010 
“When it Comes to Islamist Terror, An Islamic Problem Needs an Islamic Solution,” 

December 14, 2009 
“Rifqa Bary, Islam, Muslims, Shari’iah and Apostasy (Part I1 of II),” September 22, 

2009 
“Rifqa Bary, Islam, Muslims, Shari’iah and Apostasy (Part 1 of II),” September 21, 

2009 
“What about the ‘Jihadi’ Nuclear Scientist?” June 18, 2009 
“Obama Administration Stacking the Deck with Islamists,” April 15, 2009. 
“Is Negotiating with an Islamist Entity a Good Idea?” March 12, 2009. 
“The Plight of Women Under Islamism: Time for Muslims to Shed the Denial,” 

February 17, 2009. 
“Defeating Salafism and Wahhabism, the Right Way,” January 20, 2009. 
“HLF Terrorism Case Guilty Verdict Signals a Sea Change,” November 26, 2008. 
“Where Does the Fight Against Islamism Go from Here?” November 11, 2008 
“Honor Killings and the Struggle of Moderate Islam,” October 7, 2008. 
“Action, Not Talk, is the Order of the Day,” September 11, 2008 
“What it Comes to Islamism, the DNC doesn’t get it,” September 1, 2008. 
“As the West Sleeps, Islamists Work on Establishing a Worldwide Islamic State (2 

of 2),” August 25, 2008. 
“The Muslim Brotherhood Shows its Cards,” August 8, 2008. 
“As the West Sleeps, Islamists Work on Establishing a Worldwide Islamic State (1 

of 2),” July 25, 2008 
“What War of Ideas?” July 25, 2008. 
 “CAIR Chairman Resignation Needs Careful Analysis,” July 9, 2008. 
“Islamism and the So-Called ‘Muslim Voting Bloc’: Shades of Theocracy,” July 4, 

2008.  
“Chicago Tribune Misses the Mark on Radical Islamists-Coming Soon to a Town 

Near You,” June 11, 2008. 
“The War of Ideas: Revealing the Moral Weakness and Hypocrisy of the Islamist 

Imam- Part Two of Two,” May 8, 2008.  
 “The War of Ideas: Finally A Debate-Part One of Two,” April 11, 2008 
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“Lessons for American Muslims from the Conviction of AbuJihaad,” March 7, 2008. 
“Radical Islamists: A Clear Danger,” February 25, 2008. 
“Slouching Towards Sharia,” February 2, 2008. 
“In the War Against Islamism, We Must Listen to the Words of Our Enemies,” January 

31, 2008. 
“Challenge to the American Pakistani Community: Make a Difference for Freedom,” 

January 3, 2008. 
“With Friends Like These: CAIR Reaches Out for a Setup,” December 7, 2007.  
“Begin the Debate: Nine-Point Guide to Discern Islamist from Non-Islamist Schools,”    

November 25, 2007 
“What Ramadan is Really About: Atonement and Renewal,” October 12, 2007. 
“Ideological Standards Needed to Confront Militant Islam: What Are They,” October 

1, 2007. 
“The Muslim World Needs Advocates for Freedom, Not Democracy,” September 30, 

2007. 
“Which Islam? Whose Islam? All Muslims Own the Interpretation of the Koran-Part 

Four of Four,” September 14, 2007. 
“Which Islam? Whose Islam? All Muslims Own the Interpretation of the Koran-Part 

Three of Four,” September 12, 2007.  
“Which Islam? Whose Islam? All Muslims Own the Interpretation of the Koran- Part 

Two of Four. September 12, 2007. 
“Which Islam? Whose Islam? All Muslims Own the Interpretation of the Koran- Part 

One of Four,” August 24, 2007. 
“Fascism Spares No One,” August 9, 2007. 
“Accommodation as an Islamist Political Instrument,” July 27, 2007.  
“Congressman Ellison Carries the Islamists’ Water,” July 19, 2007. 
 “When Will We Learn?” June 29, 2007. 
“CAIR’s Islamism Revealed,” June 14, 2007. 
“Why the Pew Study of American Muslims is Dangerously Incomplete,” June 4, 2007. 
“Islamism, not Islam is the Problem,” May 18, 2007. 
“The Mainstream Media: Islamist Facilitators,” April 24, 2007.  
“The Flying Imams: A Defining Moment in American Values?” April 9, 2007.  
“Treason by any other Name. March 23, 2007.  
“The Not-So-Moderate Muslim Brotherhood,” March 11, 2007. 
“Our Government’s Dangerous Partnering with the Wrong Muslims,” February 23, 

2007. 

 
FoxNews.com 

SMA000952(OWL)



M .  Z u h d i  J a s s e r ,  M D  F A C P                P a g e  | 15 
 

Jasser, M. Zuhdi.  
“Where is the US Government in defense of Pastor Abedini and religious freedom” 

January 27, 2013 
“America must protect religious freedom abroad” January 20, 2013 
“An American Muslim’s View- Why Our Community Needs the King Hearings On 

Radical Islam” March 9, 2011   
“Bill of Rights Day – A Muslim’s View,” December 15, 2010 
“My Fellow Muslims, We Must Wake Up!” May 7, 2010 

 
The Hill’s Congress Blog 
Jasser, M. Zuhdi.  

“Eighth Anniversary of 9/11 calls for…,” September 10, 2009 
“The NYC Bomb Plot: A Teachable Moment for American Security,” May 27, 2009 

 
The Hudson Institute 
Jasser, M. Zuhdi.  

“Wake-up Call: Islamists Insert Themselves into Healthcare Debate,” September 9, 
2009 

“CAIR’s Rule of Law,” December 23, 2008. 
The Huffington Post 
Jasser, M. Zuhdi. 

“Lesson of Ramadan for Muslims,” August 28, 2009  
“Getting Real on Shariah,” May 11, 2009. 
“Pious Muslims are Needed to Defeat Islamists,” April 30, 2009. 

National Review Online 
Jasser, M. Zuhdi. 

 “The Times and the Muslims,” January 27, 2012 
“Zuhdi Jasser’s Counter-Jihad: the administration refuses to utilize a strong 

opponent of radical Islam,” October 6, 2011 

“Lack of Space Technology Is Not the Muslim World’s Problem,” July 7, 2010 
“On the Job Training,” December 30, 2009 
“The Unfought War on Islamism,” September 11, 2008 
“Suicide Reversal? Polling the Muslim World,” July 26, 2007.  
“Jihad in Jersey: A Garden State Reminder- We’re at War,” May 9, 2007. 
“Why Do They CAIR About Jack Bauer?” January 29, 2007. 
“How It’s Looking. Iraq Three Years In,” March 21, 2006. 
“Dreams and Realities: Cartoon Problems,” February 10, 2006.   
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The New York Post 
Jasser, M. Zuhdi.  

“Of films and fear,” January 29, 2012 
“Leaders’ who fail the Awlaki test,” October 10, 2011 
“Why Muslims must look in the mirror,” December 30, 2010 
 ”Mosque unbecoming: Not at Ground Zero,” May 24, 2010 

 
The Wall Street Journal 
Jasser, M. Zuhdi. 

“The Islamist Threat Inside Our Military,” August 19, 2011 
“Questions for Imam Rauf from an American Muslim,” September 10, 2010 

 
The Washington Times 
Jasser, M. Zuhdi. 

“It’s Not Over Till It’s Over,” August 14, 2009 
“Overcoming Islamism: Defeat the Ideology and Claim Majority Victory- Part Three 

of 
Three,” August 4, 2006. 
“Muslims in the Crosshairs- Part Two of Three,” August 3, 2006. 
“Faux ‘moderate’ Islamists-Part One of Three,” August 2, 2006. 
“Cancer in its Midst,” March 30, 2006 

Swett, Katrina Lantos and Jasser, M. Zuhdi. “No human rights without religious freedom,” 
September 27, 2012 

Franks, Rep. Trent (R-AZ) and Jasser, M. Zuhdi. “American Muslims disagree: Islamist 
advocate's message won't resonate here,” May 13, 2010 

  

Other Publications 
Jasser, M. Zuhdi. 

“Asylum seekers deserve better from America: Opinion,” NJ.com, June 28, 2013 
“Obama must hold Myanmar’s Thein Sein accountable for human rights violations,” 

Yahoo News, May 19, 2013 
“We Should Have Heeded the Warning Signs of Islamist Antisemitism,” 

JewishPress.com, May 17, 2013 
“Ethiopia Does Have a Legitimate Fear of Violent Religious Extremism,” Vital 

Speeches International, April 2013 
“Moderate Muslims Must Oppose Islamism,” New Age Islam, April 20, 2013 
“Jews face 'volatile synergy of hate' in Europe, Republicans warn,” The Telegraph, 

February 28, 2013 
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“Islamist Censorship Charges On,” National Review Online, February 11, 2013 
 “America Must Protect Religious Freedom Abroad,” Arutz Sheva, January 23, 2013 
“Government must protect nonbelievers,” Richmond Times-Dispatch, January 20, 2013 
 “Sept. 11 terrorist attacks awakened us to a ‘battle for the soul of Islam,” The Washington Post, 

September 18, 2012 
“American Islamists Find Common Cause with Pamela Geller,” American Thinker, February 13, 

2011 
“What the Muslims in America can do,” Des Moines Register, October 6, 2010 
“A Course on Islam,” The Jewish News of Greater Phoenix, July 30, 2010 
“Religious tolerance starts at home,” The Milwaukee Journal Sentinel, March 27, 

2010 
“We have a lot of work to do,” The Jewish News of Greater Phoenix, February 19, 

2010 
“The HSR Interview,” Jane’s Homeland Security Review, August 4, 2009 
“Hizb ut-Tahrir in America,” IsraelNationalNews.com, August 4, 2009 
“What President Obama should say to the Muslim World,” Investigative Project on 

Terrorism, January 24, 2009 
“What President Obama should say to the Muslim World,” Investigative Project on 

Terrorism, January 24, 2009. 

“Exposing the “Flying Imams,” Middle East Quarterly. December 6, 2007. 
“Waking Up to Islamo-fascism,” Beliefnet.com. July 17, 2005 
 “A military clerkship can be invaluable to a civilian HPSP medical student,” Journal 

of the Military Medical Student Association. 4:3, pp.14-15, Fall, 1991 
Glazov, Jamie, Jasser, M. Zuhdi. Furnish, Timothy, Hamid, Tawfik, Spencer, Robert, 

“Symposium: The World’s Most Wanted: A “Moderate Islam”,” Frontpage Magazine, May 27, 2010 

Cheriathundam, E., Doi, S.Q., Knapp, J.R., Jasser, M.Z., Kopchick, J.J., Alvares, A.P. 

Consequences of Over Expression of Growth Hormone in Transgenic Mice on Liver 

Cytochrome P450 Enzymes. Biochemical Pharmacology. 1998 
Clemons, Jeannette, Jasser, M. Zuhdi. Noble, Gary, Monahan, Brian P. Gaucher’s Disease 

Initially Diagnosed as Depression. The American Journal of Psychiatry. 154:2, February 
1997. 

Shakir, K.M.M., Jasser, M. Zuhdi. Yoshihashi, Ann K., Drake, Almond J., and Eisold, John F. 
Pseudocarcinoid Syndrome Associated with Hypogonadism and Response to 
Testosterone Therapy. Mayo Clinic Proceedings.71:12, pp.1145-1149, December 1996. 

Jasser, M. Zuhdi. Mitchell, Peter G., Cheung, Herman S. Induction of Stromelysin-1 and 
Collagenase Synthesis in Fibrochondrocytes by Tumor Necrosis Factor- Alpha. Matrix 
Biology. 14:3, pp 241-49. April 1994. 
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Jasser, M. Zuhdi. Mitchell, Peter G., Cheung, Herman S. The Induction of Stromelysin and 
Collagenase Synthesis in Chondrocytes. JAMA. 266:17, pp. 2455, Nov. 6, 1991. 
(abstract) 

Jasser, M. Zuhdi. Mitchell, Peter G., Cheung, Herman S. The Induction of Stromelysin and 
Collagenase in Chondrocytes. Clinical Research. 39:3, pp. 787A, October, 1991. 
(abstract) 

 
CONGRESSIONAL TESTIMONY 
C 

Jasser, M. Zuhdi. “The Muslim Brotherhood’s Global Threat”. Congressional testimony 

before: The House Committee on Oversight and Government Reform, 

Subcommittee on National Security “The Muslim Brotherhood’s Global Threat”.  

July 2018 
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Luncheon, Eric Casper, Esq., President, August 26, 2004. 

Jasser, M. Zuhdi. Guest Speaker, Muslim Representative, Day of Conscience: Sudan, 
SaveDarfur.org coalition. American Jewish Committee and Arizona Ecumenical Council, 
at the Shepherd of the Valley Lutheran Church, August 25, 2004 

Jasser, M. Zuhdi. Guest Speaker, Muslims and the Practice of Islam in America in 2004: An 
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overview of the faith and relevant cultural, religious, and security factors contributing to 
discrimination and prejudice. Office of the Arizona Attorney General, Civil Rights 
Division, Brown Bag Lunch Series, July 15, 2004. 

Jasser, M. Zuhdi. Organizer, Keynote Speaker, Rally Against Terror: Standing with Muslims 
against Terror, Patriot Square, Phoenix, Arizona, April 25, 2004. 

Jasser, M. Zuhdi. Guest Lecturer, UCSF Class on World Religions, “Islam and Contemporary 
Relationships and Dialogue with Christianity, May 10, 2003. Director: Father Vernon 
Meyer 

Jasser, M. Zuhdi. Hate Crimes Press Conference. Paul K. Charlton, United States Attorney, 
District of Arizona.  U.S. Department of Justice. April. 15, 2003. 

Jasser, M. Zuhdi. Guest Panelist with Eleanor Eisenberg, Director Arizona ACLU, and Gerald 
Richard, Esq., City of Phoenix Police Department. Valley Leadership Forum. Director: 
Lou Goodman. Topic: Racial Profiling. April 4, 2003. 

Jasser, M. Zuhdi. Muslim-Jewish Dialogue. Course Lecturer. Scottsdale Community College. 
Senior Adult Educational Program. March 13, 2003. 

Jasser, M. Zuhdi. A Lecture on Islam. Arizona Interfaith Movement Forum. February 18, 2003. 
Jasser, M. Zuhdi. Islam and Liberty and the War on Militant Islamists. Invited Speaker. 

Sunnyslope Kiwanis Club. February 13, 2003. 
Jasser, M. Zuhdi. Panelist: Peace in the Middle East. How Islam, Christianity, and Judaism 

view War and Peace. Joined by Eliot Brandt, AIPAC, and Dr. Paul Eppinger, Arizona 
Interfaith Movement. The Church of the Red Rocks, Sedona, Arizona. January 19, 2003.  

Jasser, M. Zuhdi. Islam: an Overview. Invited Speaker. Brandeis Womens’ Club of Sun City, 
Arizona, December 10, 2002. 

Jasser, M. Zuhdi. Muslims in the US Military. Muslim Youth of Arizona. Scottsdale, Arizona. 
December 12, 2003. 

Jasser, M. Zuhdi. Changes in Medicine in 2002 after 9-11-01.Invited Speaker. Republican 
Women’s’ Club of Palo Verde. November 20, 2002. 

Jasser, M. Zuhdi Islam. Invited Speaker. World Religions Course. First Presbyterian Church, 
Sun City, Arizona. Director: Richard Zabreski. November 14, 2002 

Jasser, M. Zuhdi. Panelist. American Foreign Policy in the Middle East. NAILS. Public 
Educational Forum. Northwest Trust Bank, Sun Lakes, Arizona, October 22, 2002.  

Jasser, M. Zuhdi. Islam and Democracy. Invited Speaker. Kiwanis Club of Biltmore, Phoenix, 
Arizona. Host: Robert Bauer. 

Jasser, M. Zuhdi. Discussion Panel Member. Civil Rights and Racial Profiling. Horizon. Host: 
Michael Grant. Joined by Bill Straus, Regional Director, Arizona Chapter of the Anti-
defamation League of Phoenix. Channel 8, KAET. January 21, 2002. 

Jasser, M. Zuhdi. Primary presenter and representative of Islamic Community of the Northeast 
Valley. Scottsdale Development Review Board Hearing. Scottsdale, Arizona. November 
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1, 2001 and January 10, 2002. 
Jasser, M. Zuhdi. Discussion Panel Member. Temple Kol Ami Yom Kippur Educational Seminar 

on Islam. Host: Rabbi Charles Herring. Scottsdale, Arizona. September 27, 2001 
Jasser, M. Zuhdi. Lecturer. Medical Ethics Curriculum Monthly Lecture Series, Internal Medicine  

Residency Program, Good Samaritan Regional Medical Center, Phoenix, Arizona, 
Monthly since July 2001. Chaplain Residency Program, Good Samaritan Regional 
Medical Center, Phoenix, Arizona. Quarterly since January 2002. 

Jasser, M. Zuhdi. Monthly Discussion Group Speaker. Children of Abraham. Muslim-Jewish 
Dialogue Group. Phoenix, Arizona. November 2000- present. 

Jasser, M. Zuhdi. Hospital Orientation Course Lecturer. Operational Medicine in the United States 
Navy: Roles and responsibilities of corpsmen afloat. Staff Education and Training 
Department. National Naval Medical Center, Bethesda, Maryland. August 1995- May 
1997 

Jasser, M. Zuhdi. Invited Lecturer. Medical Staff Meeting. Tort Reform and Mandatory 
Assignment: the Need for Political Activism of Physicians. St. Francis Hospital of 
Milwaukee, March 1990. 

Jasser, M. Zuhdi. Invited Lecturer. Medicine in the Media. Regional Meeting of the American 
Medical Student Association, Medical College of Wisconsin, Milwaukee, Wisconsin. 
January 1989 

Jasser, M. Zuhdi. Invited Lecturer. Value of Animals in Medical Research. Milwaukee Area High 
School and Junior High School classes. Community Speakers Bureau, Education 
Committee, SMAART at the Medical College of Wisconsin, Milwaukee, Wisconsin. 1989- 
1990 

Jasser, M. Zuhdi. Invited Speaker. Becoming a doctor. Community Speakers Bureau, Office of 
Public Affairs, Medical College of Wisconsin, Milwaukee Area High School and Junior 
High School classes, 1988-1992. 

 
 
PROFESSIONAL and MILITARY TRAINING COURSES 
 

Nuclear Medicine Qualification Course. Associates in Medical Physics, L.L.C. 200 hours. 
Cleveland, Ohio. April 2001 and March 2002. 

Toxic Agent Training at the Chemical Defense Training Facility at the United States Army 
Chemical School, United States Army Chemical School, Fort McClellan, Alabama, May 
19, 1998 

Medical Defense against Biological Warfare Agents Course, United States Army Medical 
Research Institute of Infectious Diseases, Fort Detrick, Maryland, March 9-11, 1997 

Medical Management Chemical Casualties Course, U. S.  Army Medical Research Institute of 
Chemical Defense, Edgewood Area, Aberdeen Proving Ground, Maryland, March 12-
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15, '97 
American College of Surgeons Committee on Trauma certification in Advanced Trauma Life 

Support. 
 

PROFESSIONAL and MILITARY TRAINING COURSES CONT.  
 

Advanced Cardiac Life Support Provider, American Heart Association certification, May 2005. 
Basic Life Support Provider, American Heart Association certification, May 2005. 
Pediatric Advanced Life Support Provider, American Heart Assoc. May 1997.  
Surface Warfare Medical Officer Indoctrination Course- Atlantic, Naval School of Health 

Sciences, Portsmouth, Virginia, July 5, 1993- July 30, 1993. 
Combat Casualty Care Course, Joint Medical Readiness Training Center, San Antonio, Texas,  

December 4, 1992- December 12, 1992 
Officer Indoctrination Course, Class 88006, U.S. Navy, Newport, RI, June 1988- August 1988 

 
PROFESSIONAL SOCIETY MEMBERSHIPS

American College of Physicians-American Society of Internal Medicine, Member, 1992 - present 

American Society of Nuclear Cardiology- September 2002-present 

American Medical Association, Member, 1988 - present 

Arizona Medical Association, Member, 1999-present. 

Alpha Omega Alpha Medical Honor Society, 1992- present 

United States Navy League, 1999-present 
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RECENT PUBLICATIONS 

− Newsweek Column: “The DNC’s Deepening Embrace of Radical Islamists”, August 24, 2020 

− Newsweek Column: “The World’s Red-Green Axis Comes to our Streets”, July 24, 2020 

− Spectator: Why we need the Muslim Reform Movement, March 24, 2019 

− International Forum of Psychoanalysis: The identity struggle within Islam: Discussion of 

“Thoughts on the inner conflict within Islamic culture: Their existential anxieties and ours,” by 

Malcolm Owen Slavin, PhD, August 17, 2017 

− Asia Times: Radical Islam: we must talk about more than ISIS, August 22, 2017 

− Gatestone Institute: Female Genital Mutilation: American Muslim Physician Says Stop 

Defending the Abuse of Girls and Women, June 26, 2017 

− Asia Times: Is Mohammad Tawhidi the Imam we've been waiting for?, May 10, 2017 

− Independent Journal Review: There's An Emerging 'Alt-Jihad' Movement In The U.S. 

But It's Not Muslims Who Are Pushing It..., March 15, 2017 

− Asia Times: The Muslim Reform Movement: Even more necessary a year in, December 6, 2016 

− Independent Journal Review: The DNC Will Be Betraying Reformist Muslims If They Pick Keith 

Ellison As Chairman, November 25, 2016 

− Asia Times: After Qandeel Baloch's murder, is the world finally waking up to 'honor killings'?, 

August 5, 2016 

− Religious Freedom Project: The Moral Imperative to Prevent-Not Just Name-Genocide, April 27, 

2016 

− National Review Online: It's Not 'Islamophobic' to Protest a Pro-Hamas Speaker, April 6, 2016 

− The Moscow Times: Russia Should Embrace Its Religious Diversity, July 26, 2015 

− National Review Online: Fighting for Victory against Islamism, December 16, 2015 

− Huffington Post: Nations Must Repeal Blasphemy Laws, February 3, 2015 

− AZ Central: I was bullied for criticizing Hamas, August 23, 2014 

− Christian Science Monitor: How to loosen Boko Haram's hold on Nigeria , May 8, 2014 

− Desert News: The fifth commandment is more than a directive, April 20, 2014 

− The Orange County Register: Getting Assad regime out serves American interests, August 26, 

2013 

− Jewish News: Threading the needle of democracy in Egypt, August 7, 2013 

− AZ Central: Uproar over 'Rolling Stone' cover photo missed real story, July 23, 2013 
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https://www.newsweek.com/dncs-deepening-embrace-radical-islamists-opinion-1527239
https://www.newsweek.com/worlds-red-green-axis-has-come-our-streets-opinion-1520116
https://asiatimes.com/2017/08/radical-islam-must-talk-isis/
http://www.mzuhdijasser.com/24146/radical-islam-isis
http://www.mzuhdijasser.com/24145/female-genital-mutilation-american-muslim
http://www.mzuhdijasser.com/24145/female-genital-mutilation-american-muslim
http://www.mzuhdijasser.com/24144/mohammad-tawhidi
https://ijr.com/opinion/2017/03/264539-theres-emerging-alt-jihad-movement-u-s-not-muslims-pushing/
http://www.mzuhdijasser.com/19792/alt-jihad-movement
http://www.mzuhdijasser.com/19792/alt-jihad-movement
http://www.mzuhdijasser.com/19791/muslim-reform-movement
https://ijr.com/opinion/2016/11/262163-dnc-keith-ellison-reform-muslim/
http://www.mzuhdijasser.com/19434/keith-ellison
http://www.mzuhdijasser.com/19434/keith-ellison
http://www.mzuhdijasser.com/19090/qandeel-baloch
http://www.mzuhdijasser.com/18777/isis-genocide
http://www.mzuhdijasser.com/18728/sheikh-monzer-taleb
http://www.mzuhdijasser.com/17644/russia-religious-diversity
http://www.mzuhdijasser.com/18284/fighting-for-victory-against-islamism
http://www.mzuhdijasser.com/16016/blasphemy-laws
http://www.mzuhdijasser.com/15241/criticizing-hamas
http://www.mzuhdijasser.com/14747/boko-haram-nigeria
http://www.mzuhdijasser.com/14688/fifth-commandment
http://www.mzuhdijasser.com/13666/syria-us-intervention
http://www.mzuhdijasser.com/13620/democracy-egypt
http://www.mzuhdijasser.com/13561/tsarnaev-rolling-stone
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− The Christian Science Monitor: Obama must hold Myanmar's Thein Sein accountable for human 

rights violations, May 20, 2013 

− The Jewish Press: We Should Have Heeded the Warning Signs of Islamist Antisemitism, May 17, 

2013 

− AZ Central: Muslims need to own how they're portrayed, May 3, 2013 

− National Review Online: Moderate Muslims Must Oppose Islamism, April 20, 2013 

− Roll Call: Bahrain's Choice, March 15, 2013 

− “Anti-Semitism: A Growing Threat to All Faiths”. February 27, 2013, U.S. House of 

Representatives, Committee on Foreign Affairs, Subcommittee on Africa, Global Health, Global 

Human Rights, and International Organizations. Testimony of M. Zuhdi Jasser, M. D. President, 

American Islamic Forum for democracy. February 27, 2013 

− Fox News: Where is the US Government in defense of Pastor Abedini and religious freedom?, 

January 27, 2013 

− Richmond Times Dispatch: Government Should Protect Nonbelievers, January 20, 2013 

− Fox News: America must protect religious freedom abroad, January 20, 2013 

− The Washington Times: No human rights without religious freedom, September 27, 2012 

− Dallas Morning News: Why 'tough love' is best answer for Arab world, September 26, 2012 

− The Washington Post: Sept. 11 terrorist attacks awakened us to a 'battle for the soul of Islam', 

September 18, 2012 

− The Washington Post: Ramadan and religious freedom , August 1, 2012 

− The Arizona Republic: The twin faces of Islam, June 23, 2012 

− The Hill: Blasphemy bans threaten 'Arab Spring', religious freedom, May 16, 2012 

− Book: A Battle for the Soul of Islam: An American Patriot’s Fight to Save his Faith. Simon & 

Schuster, June 2012.  

− Metro New York: "We thank God every day for the NYPD", March 5, 2012 

− The Arizona Republic: Moral relativism poses threat to Muslim women , March 4, 2012 

− The New York Post: Of films and fear The Times buys Islamist lies, January 29, 2012 

− Congressional Testimony of M. Zuhdi Jasser, MD – House Homeland Security Committee – The 

Extent of Radicalization in the American Muslim Community and the Community Response. 

March 11, 2011.  
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http://www.mzuhdijasser.com/13331/thein-sein-human-rights
http://www.mzuhdijasser.com/13331/thein-sein-human-rights
http://www.mzuhdijasser.com/13320/islamist-antisemitism
http://www.mzuhdijasser.com/13242/muslims-portrayal
http://www.mzuhdijasser.com/13198/moderate-muslims-must-oppose-islamism
http://www.mzuhdijasser.com/13073/bahrain-choice
https://aifdemocracy.org/february-27-2013-testimony-of-m-zuhdi-jasser-m-d-president-american-islamic-forum-for-democracy/
https://aifdemocracy.org/february-27-2013-testimony-of-m-zuhdi-jasser-m-d-president-american-islamic-forum-for-democracy/
http://www.mzuhdijasser.com/12870/pastor-abedini-iran
http://www.mzuhdijasser.com/12845/government-should-protect-nonbelievers
http://www.mzuhdijasser.com/12839/religious-freedom
http://www.mzuhdijasser.com/12355/human-rights-religious-freedom
http://www.mzuhdijasser.com/12334/arab-tough-love
http://www.mzuhdijasser.com/12297/battle-for-the-soul-of-islam
http://www.mzuhdijasser.com/12070/ramadan-religious-freedom
http://www.mzuhdijasser.com/11915/the-twin-faces-of-islam
http://www.mzuhdijasser.com/11700/blasphemy-bans
http://www.mzuhdijasser.com/11296/thank-god-for-nypd
http://www.mzuhdijasser.com/11301/moral-relativism-muslim-women
http://www.mzuhdijasser.com/11087/third-jihad-new-york-times
https://aifdemocracy.org/testimony-of-m-zuhdi-jasser-md-house-homeland-security-committee-the-extent-of-radicalization-in-the-american-muslim-community-and-the-communityaes-response/
https://aifdemocracy.org/testimony-of-m-zuhdi-jasser-md-house-homeland-security-committee-the-extent-of-radicalization-in-the-american-muslim-community-and-the-communityaes-response/


   
 

3 of 3   
 

RECENT CONGRESSIONAL AND COURT TESTIMONY 

1. Court testimony: Hearing on Probation termination of minor (Name withheld) in Terrorism 

Case. American Islamic Forum for Democracy (AIFD) and Dr. Zuhdi Jasser engaged from 2015 

to present by state and federal authorities to provide ideological rehabilitation and de-

radicalization to defendant. June 8, 2021.  

2. Deposition: Expert testimony on behalf of defendant. Gething v Hoag. CV2018-054406. 

Arizona. September 2020 

3. Deposition: Expert testimony on behalf of defendant. Boyce v Affiliated Colon and Rectal 

Surgeons et.al. No. CV2016-005190. Arizona. January 2020 

4. Congressional testimony before: The House Committee on Oversight and Government 

Reform, Subcommittee on National Security “The Muslim Brotherhood’s Global Threat”.  July 

2018 

5. Testimony for Hearing before the Canadian House of Commons Standing Committee on 

Canadian Heritage. “Unintended Consequences. M103 Harms all Canadians, Especially 

Muslims”. October 30, 2017 

6. U.S. Senate Testimony: “Willful blindness: Consequences of Agency Efforts to De-emphasize 

Radical Islam in Combating Terrorism.” Subcommittee on Oversight, Agency Action, Federal 

Rights and Federal Courts Of the United States Senate Committee on the Judiciary, June 28, 2016.  

7. U.S. House of Representatives Testimony: “Identifying the Enemy: Radical Islamist Terror”. House 

Committee on Homeland Security's Subcommittee on Oversight and Management Efficiency, 

September 22, 2016 
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In the name of Allah, the Beneficent, the Merciful 

lsiamic Association of North T·exas., Inc. 
P.O .. Box 8330'10 
RichJrdson, TX 75083 

· Date I )..- "2 6·-a 8 

840 Abrams Road 
Richardson, Texas 7 5081 

www.iant.com 
www .iga.iant.com 

Islamic Pre-Nuptial Agreement 

To Whom It May Concern 

Tel: (972) 231-5698 
Fax: (972) 231-6707 

We the undersigned, agree of our own free will, in the presence of witnesses, to follow Islam in its 
totality and we make vows of commitment to apply Islam in its entirety in all aspects of our personal and 
family lives by agreeing to the following: · 

With our belief that Islam is the only acceptable way of living, which is binding on us in all 
spheres of life, we hereby agree upon and affirm that Islam will be the only basis of our relationship, 
which includes: · 

.a) Validity, voidability, and dissolution of our marriage contract and all procedural and 
jurisdictional issues. 

· b) The rights, duties, liabilities and respons~bilities of both husband and wife. 
c) The husband will never unilaterally divorce his wifo either verbally or in written form. 
d) The husband will not have the right to marry a second wife without getting the written 

consent of the first living wife. 
e) Neither of us will engage in extra-marital relationships. 
f) Parent - child relations in all aspects including custody, conservatorship possession, support 

and adoption. · 
g) . Raising the children as Muslims and nurturing them in a healthy Islamic atmosphere. 
h) Property rights and liabilities. 
i) Inheritance of the estates and assets. 
j) The dowry (Mahr/Sadaq) to be given from the husband.to the wife will be in the amount of 

$ · ~ 2 A , with $ ~2 !: to be paid in advance and N tJ Ntt to be 
paid at C: later date as agreed7UJ)on. The other conditions and stipulations being: 

In all cases and matters, whether mentioned explicitly in this do.cument or otherwise, the Qur' an,: 
-Sunnah of the Prophet Muhammad (peace and blessings be upon him), and Islamic Law (Fiqh) will be 
~m~. . 

Any conflict which may arise between the husband and t}le wife will be resolved according to the 
Qur,an, Sunnah, and Islamic Law in a Muslim court, or in it's absence by a Fiqh Panel, which will consist 
of three Faqaihs (Muslim jurists and scholars), two of whom are to be appointed by the spouses (one for 
each spouse). The third Fiqh is to be appointed by the other two Faqihs and is to head the Panel. The 

stefanie
Rounded Exhibit Stamp



appointees will not represent the parties in conflict, but rather, serve as impartial arbitrators and judges, 
guided by Islamic Law and it's principles. 
It is understood by both parties that the majority decision of the Fiqh Panel will be binding and final. 

In the case where a conflict is to be solved by a court of law in the United States or abroad, the 
court will solely apply Qur'anic injunctions, the Sunnah of the Prophet (peace an9 blessings be upon him) 
and Islamic Law (Fiqh). The law of the land will not be applied in these conflicts, except in cases where 
public order, safety, and/or health justly demand so. If, however, a Muslim court or a substituting · 
institution is available, the case will be addressed to this court or institution. 
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Mailing Address: 
P.O. Box 833010 
Richardson. Texas 75083 

Islamic Association of North Texas, Inc. 
840 Abrams Rd. • Richardson, Texas 75081 

DATE: t2{1.b/@ ' , 

Tel: (214) 231-5698 Fax: (214) 231-6707 

MARRIAGE CONTRACT 

Believing that Islam is our way of life, binding us in all aspects of.our lives, WE AGREE AND 
DECLARE THAT: . 

(a) All relationships between us; 

(b) Validity, voidity, voidability, dissolution of our marriage contract and suit procedures and 
j~dictions thereupon; 

( c) Rights~ duties powers and liabilities of each one of us; 

( d) Property rights and liabilities of each one of us; 

( e) Parent-child relations in all aspects including custody, conservatorship possession, support and 
adoption; 

(SSN) (SSN) 

IMAM (lsJamic Religious Leader of the Community) 
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DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

1
REPORTER'S RECORD 

VOLUME 1 OF 1 VOLUME 
TRIAL COURT CAUSE NO. 416-50435-2021 

IN THE MATTER OF 
THE MARRIAGE OF 

SALMA MARIAM AYAD 
AND 
AYAD HASHIM LATIF 

AND IN THE INTEREST OF 
A  A  A , A 
CHILD,

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 

COLLIN COUNTY, TEXAS

416TH JUDICIAL DISTRICT

------------------------------

STATUS HEARING

------------------------------

On the 17th day of June, 2021, the following 

proceedings came on to be heard in the above-entitled 

and numbered cause before the Honorable Judge Andrea 

Thompson, Judge presiding, held via Zoom in accordance 

with the Supreme Court of Texas' Emergency Orders 

Regarding the COVID-19 State of Disaster; 

Proceedings reported by machine shorthand.  
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DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

2
A P P E A R A N C E S

FOR THE PETITIONER:

Mr. Michael Wysocki 
SBOT NO. 24042257 
O'NEIL WYSOCKI, P.C.
5323 Spring Valley Road
Suite 150
Dallas, Texas 75254 
Phone:  (972) 852-8000 
Fax:  (214) 306-7830
michael@owlawyers.com
 

FOR THE RESPONDENT: 

Mr. David H. Findley
SBOT NO. 24040901
Mr. Jeffrey O. Anderson
SBOT NO. 00790232 
ORSINGER, NELSON, DOWNING & ANDERSON, LLP 
2600 Network Boulevard 
Suite 200 
Frisco, Texas 75034 
Phone:  (214) 273-2400 
Fax:  (214) 273-2470
david@ondafamilylaw.com 
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DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

3
CHRONOLOGICAL INDEX

VOLUME 1
(STATUS HEARING)

JUNE 17, 2021 PAGE   VOL

Appearances.................................... 2 1

Proceedings.................................... 4 1

Status on Temporary Orders request............. 4 1

Adjournment.................................... 6 1

Reporter's Certificate......................... 7 1
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DESTINY M. MOSES, OFFICIAL COURT REPORTER
416TH JUDICIAL DISTRICT COURT, COLLIN COUNTY, TEXAS

4
P R O C E E D I N G S

THE COURT:  416-50435-2021; In the Matter 

of the Marriage of Ayad and Latif.  

State your name for the record and the 

party you represent, please. 

MR. WYSOCKI:  Your Honor, Michael Wysocki 

for Mariam Ayad. 

MR. FINDLEY:  Your Honor, David Findley 

and Jeff Anderson for Respondent, Ayad Latif. 

THE COURT:  Okay.  And the question was 

about having temporary orders now.  The Court asked if 

there was an emergent issue like family violence that 

needed to be addressed, and having heard none, then it 

would appear we have an appeal and an arbitration order 

that potentially stay any further findings.  If there 

was an emergency reason for the Court to do this then I 

think we could consider that, but at this point, hearing 

that the status quo is how the parties have been living 

for the last few months, we're going to wait until we 

have an outcome on the appeal and/or the arbitration 

before moving forward with temporary orders. 

Anything else? 

MR. WYSOCKI:  Yes, Your Honor.  We pointed 

out under Texas Family Code 4.003 that the parties 

cannot prenup and/or contract for children-related 
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issues in the present case.  Both sides have requested 

temporary orders in their pleadings, particularly the 

counterpetition filed on 2/5 of 2021 as well as the 

second amended petition filed on 5/25 of --

THE COURT:  Hang on.  And Mr. Wysocki, 

unless I'm unclear, it says the Court may enter 

temporary orders.  Is there something in the Family Code 

that says the Court shall, particularly absent a 

protective order or some other allegation of family 

violence, which I don't think I've seen in this case. 

MR. WYSOCKI:  Your Honor, under the 

standard practice of the courts in Collin County, 

however, when attorneys request temporary orders, I've 

never, ever in, I don't know, 10 years, 12 years, 15 

years, somewhere in there seen anyone deprived of an 

opportunity for temporary orders. 

THE COURT:  I don't disagree with you, 

Mr. Wysocki.  That's the general course of this court; 

however, I also don't usually have arbitration awards 

and appeals pending while that happens.  So since we 

have a status quo that I'm not hearing is affecting 

anyone's personal safety, we're going to maintain the 

status quo until the arbitration and/or appeal is 

resolved.  Thank you-all. 

MR. FINDLEY:  Thank you, Your Honor.  Are 
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6
we excused?  

THE COURT:  Yes. 

(Proceedings concluded at 9:20 a.m.) 
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THE STATE OF TEXAS  ) 

COUNTY OF COLLIN    ) 

I, Destiny M. Moses, Official Court Reporter in and 
for the 416th District Court of Collin County, State of 
Texas, do hereby certify that the above and foregoing 
contains a true and correct transcription of all 
portions of evidence and other proceedings requested in 
writing by counsel for the parties to be included in 
this volume of the Reporter's Record, in the 
above-styled and numbered cause, all of which occurred 
via Zoom in accordance with the Supreme Court of Texas' 
Emergency Orders Regarding the COVID-19 State of 
Disaster and were reported by me. 

I further certify that this Reporter's Record of the 
proceedings truly and correctly reflects the exhibits, 
if any, admitted by the respective parties. 

I further certify that the total cost for the 
preparation of this Reporter's Record is $91 and was 
paid by O'Neil Wysocki, P.C. 

WITNESS MY OFFICIAL HAND this the 18th day of June, 
2021.        

_/s/ Destiny M. Moses_______ 
        Destiny M. Moses, CSR, TCRR, TMR 

Texas CSR:  8736
Official Court Reporter
416th District Court
Collin County Courthouse 
2100 Bloomdale Road
Suite 20030
McKinney, Texas 75071
Expiration:  5/31/2023
(972) 548-4579
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LIVING HAPPILY EVER AFTER IN A LAND OF SEPARATE CHURCH AND STATE: TREATMENT OF ISLAMIC
MARITAL CONTRACTS

Love is patient and kind; it is not jealous or conceited or proud; love is not ill-mannered or selfish or irritable;
love does not keep a record of wrongs; love is not happy with evil, but is happy with the truth. Love never gives

up; and its faith, hope, and patience never fail.1

Marriage laws in the United States have their origins deeply rooted in England, where common law and Christian ecclesiastical

law shaped family law jurisprudence.2 For the most part, in America, Christian traditions still shape marriage,3 with the story
unfolding in some variation of the following: a girl and boy meet and start to date, they fall in love, he proposes and she accepts,
and then a lavish wedding is planned, often with a religious officiator overseeing the ceremony. At some point in the process,
the couple does have to obtain a marriage license or certificate, but this only requires the parties' signatures and that of a person

licensed to perform a marriage ceremony.4 After the parties are married, the person performing the marriage ceremony must

return the license to the Recorder of Deeds within a specified number of days after the ceremony, and a filing fee is paid.5

The act of obtaining the marriage certificate or license is not the focus of marriage in America, but an inconvenient legality
detached from *114  the main event--the wedding ceremony. The wedding ceremony itself represents the solidifying union

and is viewed by Christians as a holy sacrament,6 without which the couple would not genuinely be married.

Remnants of Christianity in family laws are particularly evident through the prohibition of polygamy,7 states' enactments of

covenant marriage statutes,8 and non-recognition of same-sex marriages by the federal government and the majority of states.9

In the late 1990s and early 2000s, Louisiana,10 Arkansas,11 and Arizona12 enacted covenant marriage statutes encouraging

long-term marriage as counter-measures to the enactment of no-fault divorce statutes.13 Twenty-six other state legislatures also

unsuccessfully introduced covenant marriage statutes.14 Covenant marriage statutes directly stem from the Code of Canon Law,
which describes marriage as between a man and woman, “a partnership *115  of their whole life, and which of its own very
nature is ordered to the well-being of the spouses and to the procreation and upbringing of children, has, between the baptized,

been raised by Christ the Lord to the dignity of a sacrament.”15

Despite traces of Christianity, over time, America's secular laws have loosened ties to Christian principles through the

recognition of no-fault divorce16 and the growing usage of birth control.17 Courts have also increasingly recognized spousal
autonomy within marriage, which has spawned significant popularity in intraspousal contracting, primarily antenuptial and

prenuptial agreements, hereinafter “premarital agreements.”18 Historically, premarital agreements were barred for public policy

reasons and potential encouragement of divorce, but premarital agreements are now legal in every state.19 What is now
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presenting a more pressing issue for courts in the area of family law is how to address family dynamics that are contrary to a

one-size-fits-all approach.20 Families today no longer reflect, nor perhaps have they ever, identical norms.

In 1800, around 5.3 million people lived in the United States.21 In 1900, 76 million people lived in the United States.22 Over the
course of a century, America's open door policy on immigration *116  influenced it being known as the “melting pot,” expanding
its population not only in numbers, but also with divergent cultures. Over the next one hundred years, the population of the United

States spiked to 281.5 million, and that number grew another twenty-seven million in 2010.23 Globalization and increased
mobility are allowing people to easily relocate anywhere in the world. As people they do so, immigrants are transporting with
them their cultures, belief systems, and religious convictions. Although Thomas Jefferson likely expected America's population
to increase exponentially, could he, or anyone for that matter, have foreshadowed the conflicting intersection between religious
laws, separate from Christianity, and America's surprisingly Christian-based legal system?

Currently in the United States, only 0.7% of the population is Muslim. Although, at first, this number might seem too trivial
to amount to any real legal peril, increased globalization and mobilization highlight changing trends deserving of the law's
immediate attention. Over the next twenty years, the world's Muslim population is expected to increase by approximately 35%,

rising from 1.6 billion in 2010 to 2.2 billion by 2030.24 In the United States, the number of Muslims will more than double over
the next two decades, rising from 2.6 million in 2010 to 6.2 million in 2030 because of immigration and higher-than-average

fertility among Muslims.25 Such a population growth would make Muslims roughly as numerous as Jews or Episcopalians are

in the United States today.26 It is time for society and the law to recognize *117  that the current Muslim population is not
going anywhere and will inevitably increase substantially over time.

With this recognition lies a demand for reevaluation of society's perceptions of Muslim culture. Society needs to appreciate the
differences and acknowledge the similarities to ascertain what necessary steps should be taken moving forward, especially in
the area of family law. Family dynamics are so inherently intertwined with religion that it is almost impossible to expect any
area of family law to be entirely separate from religion, however hard courts might try to be neutral. Instead, in moving forward,
the law must be abreast to shifting ideologies rather than clinging to a belief that the current law is void of religious influence.
Perhaps courts have overlooked the influence religion was intended to have on America's laws:

The community we live in today is vastly different from the community of the late 1700's when our Constitution
was drafted by the founding fathers. At that time, our founding fathers were concerned with state sponsored church
such as existed in many European community that they had sought to escape when they came to this country.
Today's community is not as concerned with issues of a state sponsored church. Rather, the challenge faced by
our courts today is in keeping abreast of the evolution of our community from a mostly homogenous group of
religiously and ethnically similar members to today's diverse community. The United States has experiences a
significant immigration of diverse people . . . Can our constitutional principles keep abreast of these changes in

the fabric of our community?27

This article will look at the current treatment of religious marital agreements, specifically Islamic, and courts' treatment of these
agreements as premarital agreements under the “neutral principles of law” doctrine or approach. In doing so, it aims to reveal
that courts are undermining the integrity of Islamic marital traditions and fashioning a patchwork of confusion for lower courts
and Muslim couples subject to American courts. Eventually, legislatures and courts will have to acknowledge the close ties
religion has played in America's marital traditions and discover how to appreciate new religious marital customs in America
while upholding those already in place.

Part I provides an overview of America's relationship with religion, seen through separation of church and state. Part II explains
the religious doctrines behind Muslim marital traditions *118  and the influence mahr agreements have on Muslim couples.
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Part III looks at courts' interpretations of these agreements as premarital agreements and under the neutral principles of law
approach. In conclusion, Part IV demands resolution from legislatures and courts to cure the lack of uniformity applied to
Islamic marital agreements so that the current, and future Muslim populations in the United States are able to preserve their
religious traditions while living in the land of the free.

I. Separation of Church and State Through the Establishment Clause and Free Exercise Clause

[R]eligion is a matter which lies solely between man and his God; that he owes no account to none other for his
faith or his worship; that the legislative powers of government reach actions only and not opinions, I contemplate
with sovereign reverence that act of the whole American people which declared that their legislature should make
“make no law respecting an establishment of religion or prohibiting the free exercise thereof,” thus building a

wall of separation between Church and State.28

To understand courts' treatment of religious marital contracts, one must first look at American law's religious origins. At the
inception of America's independence from Great Britain, the colonists retained a fierce commitment to freedom from religious
persecution. In Colonial America, fledgling legislatures enacted laws requiring religious tolerance, which was a foreign concept
at this time. In 1649 the Maryland Toleration Act, also known as the Act Concerning Religion, required religious tolerance in

the British North American colonies and created the first legal limitations on hate speech in the world.29 The Act permitted
freedom of worship for all Trinitarian Christians in Maryland, but permitted the persecution of anyone who denied the divinity

of Jesus Christ.30 Over the next century, the dichotomy of religious ideologies and secular law continued to evolve, eventually

*119  reemerging into the doctrine of “separate church and state.”31 Founding Father and the third President of the United
States, Thomas Jefferson, is principally credited for the phrase, which he stated in 1802 in a letter written to the Danbury Baptist

Association, that there must be a “wall of separation between church and state.”32

Jefferson's shorthand was eventually codified through the Establishment Clause and the Free Exercise Clause in the First
Amendment, which together read, “Congress shall make no law respecting an establishment of religion, or prohibiting the

exercise thereof.”33 The Establishment Clause forbids the government from establishing an official religion or unduly favoring
one religion over another. The Free Exercise Clause, in comparison, mandates and safeguards the free exercise of the chosen
form of religion. Before the enactment of the Fourteenth Amendment in 1868, the Establishment Clause did not apply to

states,34 which manifest the most power over family law matters. Incorporation of the Establishment Clause was, and still is,

a contentious topic among legal scholars because of the presence of one word, “Congress.”35 Regardless, the Establishment

Clause is incorporated and applies to all state actions.36

*120  Despite the seemingly straightforward bright line of Jefferson's church and state separation, courts are continually
grappling with questions intertwined with religion. While the Supreme Court has never actually comprehensively spoken on
the framework for analyzing religious contracts under the Establishment Clause, it has provided several cases indicative of

what the Court would apply.37 One of the earliest cases addressing freedom of religion was in 1878, in Reynolds v. United

States.38 In this case, Reynolds, a member of the Church of Jesus Christ of Latter-Day Saints, commonly called the Mormon

Church, was accused and convicted of bigamy after marrying a second woman.39 Reynolds challenged the constitutionality of
Utah's anti-polygamy statute to the Supreme Court, arguing that an accepted doctrine of the Mormon Church is the practice
of polygamy and:
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[T]hat the practice of polygamy was directly enjoined upon the male members thereof by the Almighty God . . .
the failing or refusing to practice polygamy by such male . . . would be punished, and that the penalty for such

failure and refusal would be damnation in the life to come.40

The Court affirmed the Utah Supreme Court's conviction of Reynolds, which reaffirmed the government's power to regulate

social relations, obligations, and duties, regardless of their sacred nature.41 Furthermore the Court acknowledged that certain
practices should never be condoned solely because they are religious practices per se, especially if those practices are contrary

to public policy.42

*121  Thereafter, in 1979, the Supreme Court heard a dispute over ownership of church property affiliated with a hierarchical

church organization.43 The church congregation had divided into two groups, both of which believed they controlled ownership
of the property. One of the groups brought the dispute to Georgia civil court, and the other group objected on the grounds of

separation of church and state.44 The Court affirmed the Georgia Supreme Court's decision to apply the neutral principles of
law approach to the property dispute. The neutral principles of law approach is simply a requirement that courts not consider

religious influences in determining a property or contract dispute, but instead apply traditional, unbiased legal theories.45 This
approach means that states “may adopt any one of various approaches for settling church property disputes so long as it involves
no consideration of doctrinal matters, whether the ritual and liturgy of worship or the tenets of faith,” rather than deferring these

disputes to an authoritative church tribunal.46 In favor of the neutral principles of law approach, the Court added, “that it is
completely secular in operation, and yet flexible enough to accommodate all forms of religious organization and polity . . . [and]

promises to free civil courts completed from entanglement in questions of religious doctrine polity and practice.”47

Over the last forty years, the neutral principles of law approach set forth in Jones has been applied to religious marital contracts,
including those marital contracts entered into by members of the Islamic and Jewish faith. In interpreting these contracts, courts
attempt to detach religious ideologies as the neutral principles of law approach provides. By doing so, courts are incapable of
truly understanding the nature of the marital contracts being entered into.

*122  II. Understanding Islamic Law

Among His proofs is that He created for you spouses from among yourselves, in order to have tranquility and
contentment with each other, and He placed in your hearts love and care towards spouse. In this, there are sufficient

proofs for people who think.48

A. Governance by Shari'a Law

To understand American courts' treatment of Islamic marital contracts, one first has to understand Islamic marriage, which
is governed by Shari'a law. Unlike in America, where society tends to understand and expect a fixed set of governing laws,

Shari'a law “is a lot more fluid than that, in part because there's no governing authori[ty] in Islam.”49 Shari'a law is the code of

law based on the Qur'an.50 Shari'a generally translates as “path” in Arabic, is intended to guide Muslims to connect with God,

and is rooted in mercy and compassion.51 Historically, and certainly in recent years, this definition has not been embraced or

recognized by Western societies at large.52 Since the terrorist attacks on September 11, 2001, a generalized stigma has been
placed on an entire culture based on the actions of a few. Contrary to popular belief, Muslim women do not lose their legal
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identity upon marriage and in many countries even keep their surname after *123  marriage.53 There is also nothing in Shari'a

law analogous to community or marital property or, upon divorce, the equitable distribution of marital assets.54

Rather, when a Muslim couple divorces, each walks away with his or her individual property, with the husband typically owing

all of the debt.55 Unfortunately for most Islamic women this means they are left with nothing at divorce as most Muslim women
are pressured not to work outside the home before and during the marriage and therefore do not own individual or separate

property.56 Shari'a law, however, protects Muslim women's financial interests through the execution of marital agreements.

B. Execution of Mahr Agreements

When someone enters into an Islamic marriage, the relationship is contractual and governed by law, but it is also simultaneously

concomitant with religion.57 Under Islamic tradition when two people want to get married, they enter into a contract called a

nikah agreement.58 To execute the nikah there are three requirements: mutual agreement by the parties, two male witnesses,
and the mahr provision. The agreement, as seen in basic contract law, requires an offer and its acceptance, and the name *124

of the owner to whom the specific property is vested.59 More recently, these agreements might additionally include detailed
terms regarding what each spouse expects from the marriage, including living arrangements, to requirements that one of the

parties learn Arabic or enroll in cooking lessons.60

Prior to the marriage, negotiations take place by the parties and their relatives, normally a male who is supposed to represent
their interests called a wali. The husband must give something of value to his wife called the mahr or sadaq, which is often

referred to by Americans as a bride price, a marriage gift, or a dowry.61 Interpretations of the mahr provision as equivalent to
“bride price” are highly criticized by Islamic scholars because the mahr provision is intended as a financial interest for the wife,
and wife alone. The Qur'an's literal objective in requiring the mahr provision is as a gift from the husband to the bride, not as

a transaction whereby the family sells off their daughter in exchange for money.62 The wife may receive the mahr provision at

the time of the marriage, at divorce, or at her husband's death.63 The reasoning behind the mahr provision is to ensure the wife
will be protected financially throughout the marriage and afterward.

Divorce in Islamic societies is looked upon as the least desirable or acceptable action but is permitted under the Qur'an.64

It is debatable by translators whether the wife has the right to initiate divorce and what effect her initiation has on the mahr
provision. Some translators argue that without a finding of fault on the part of the husband, the wife will sacrifice her mahr

provision. *125  65 But again, this is a complex and controversial issue and not consistent among Muslim countries or schools

of thought.66 In contrast, husbands may unilaterally divorce their wives through a device called a talaq.67 Husbands do not
have to show cause for wanting a divorce, but must pay the deferred portion of the mahr provision to their wives. Recently,
Muslim feminists have advocated marriage contracts where the husband assigns the power of talaq to his wife, providing both

parties access to unilateral divorce.68

The complex nature of Muslim marital traditions is concentrated on a contractual arrangement fixed in Shari'a law rather than

theology as in Christianity.69 Courts should be prepared to face serious challenges in their separation of church and state as
more Muslims marry in America and divorce after migration.

III. American Courts' Interpretation and Enforcement of Mahr Agreements

Over the last several decades, courts have repeatedly addressed how to resolve mahr agreements, with no unanimous

interpretation emerging.70 Instead, two interpretations have *126  emerged as the frontrunners--interpretation as either a
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premarital agreement or under the neutral principles of law approach. Although application of the neutral principles of law
approach provides a closer balance of Muslim martial traditions and American ideals of equitable distribution than interpreting
mahr agreements as premarital agreements, neither approach adequately adheres to or respects both. More importantly, the
divergence among courts provides no direction or consistency for Muslim couples.

A. Interpreting Mahr Agreements as Premarital Agreements

Interpreting mahr agreements as prenuptial or antenuptial agreements (hereinafter “premarital agreements”) applies a

specialized body of contract law.71 While specialized, premarital agreements are still governed by and subject to the principles

of contract law.72 In 1983, the National Conference of Commissioners on Uniform State Laws promulgated the Uniform

Premarital Agreement Act (hereinafter “UPAA”) in an attempt to combat inconsistences of these agreements.73 Since then,

twenty-six states have adopted the Act or have similar statutes in place.74 Correspondingly, in 2000, the American Law Institute
promulgated its Principles of the Law of Family Dissolution, which covers a broader scope than the Uniform Act, including:

premarital, postmarital, cohabitation, and separation agreements.75 Although prenuptial agreements and mahr agreements are
similar in the timing of their execution, when courts interpret mahr agreements as premarital agreements, critical disparities
are *127  overlooked, leaving Muslim couples with unintended outcomes: when “specialized bodies of law embed in judges'
minds a particular script about transactions, and once this script is entrenched, it may be difficult for judges to recognize and

apply the law to fact patterns that diverge from it.”76 This artful critique is all too often a reality for Muslim couples who find
themselves in American courts.

Classifying mahr agreements as premarital agreements and subsequent application of the UPAA, means that mahr agreements
are held to the same formation standards as premarital agreements. The UPAA provides that premarital agreements must be

conscionable, entered into voluntarily, and executed only after both parties fully disclose their financial assets.77 Most mahr
agreements do not meet these requirements and for couples in courtrooms that interpret Muslim marital agreements as such

this creates unfortunate consequences.78 For example, in Ahmad v. Ahmad, the Ohio court would not uphold the couple's
mahr agreement because “at the time the agreement was entered into, [the wife] was not represented by counsel, there was no
disclosure of [husband's] assets, and the agreement did not take into consideration the assets subsequently acquired in Ohio

during the eight-year marriage.”79 When these requirements are applied to mahr agreements, courts are not considering the
differences in how Muslim marriages are formed. When a couple in America signs a prenuptial agreement, they are often doing
so to protect assets as a protective measure in contemplation of potential divorce. Religion does not come into play. As stated
above, for a Muslim couple, entering into a mahr agreement is a cultural *128  and religious device that honors and protects the
wife as she enters into marriage. Ideologically, these two agreements are not as similarly categorized as courts are attempting
to interpret them.

An additional, and perhaps more pressing, concern for Muslim women living in the United States,80 is when courts fail to
equitably distribute marital assets when a mahr agreement is in place. In 1978, a New Jersey court dissolved the marriage of

an Islamic couple from Pakistan.81 The parties were married in Pakistan and had subsequently moved to New Jersey where
the husband was a successful doctor. At some point, the wife had returned to Pakistan with the children. Prior to marriage, the
couple entered into a mahr agreement in which the wife at any time during or after the marriage, on demand could obtain around

$1,500 from her husband.82 The agreement did not speak to any additional rights she might have to her husband's property or
whether she would be entitled to alimony or support. In deciding whether to uphold the mahr agreement the court first looked
at whether there was a “sufficiently strong nexus between the marriage and this State e.g. where the parties have lived here for

a substantial period of time a claim for alimony and equitable distribution may properly be considered.”83 After finding that
the parties had lived in New Jersey for a substantial amount of time, the court then examined the mahr agreement. The court
concluded that the wife was not entitled to equitable distribution by treating the mahr agreement as a premarital agreement
and found no public policy reason that would justify refusing to enforce the mahr agreement in accordance with Shari'a law,
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where it was freely negotiated when marriage took place.84 As a result, the wife was left with $1,500, no maintenance, and no

equitable distribution of assets or alimony.85

*129  Courts seem to be sideswiping interpretation of Shari'a law and problems with enforcement of religious principles by
only applying secular contract laws associated with premarital contracts. The outcome in Chaudry exposes courts' confusion
over mahr provisions and premarital agreements in America. The court tried to understand the intentions of the party as framed
by their particular culture and religion by assuming the mahr provision was an attempt at bargaining away rights in divorce, as

done in premarital agreements.86 The mahr provision of their nikah agreement was intended for something entirely different--
a set of social concerns resting in Shari'a law which does not translate easily into American law, and especially by American

courts that do not have any uniform guidance-lending direction.87 Because of this, parties to mahr provisions are able to use the
law of premarital agreements to avoid liability imposed by states with equitable distribution or community property theories
of division of marital property.

In a similar case, Akileh v. Elchaheal, the couple were immigrants from Syria and Lebanon, but met and married in the United

States.88 Prior to marriage, the parties executed a nikah agreement with a mahr provision providing the wife around fifty
thousand dollars immediately and fifty thousand dollars delayed. After the husband contracted a sexually transmitted disease
acquired through an extramarital affair, the marriage deteriorated and the wife filed for divorce. The trial court held that the
mahr provision was unenforceable for lack of consideration and no meeting of the minds because the court interpreted the mahr

as protection for the wife from an unwanted divorce and she was the one who pursued the divorce.89 On appeal, the husband
argued that the wife's pursuit of divorce disqualified her right to the delayed mahr provision, despite the fact that he was arguably
at fault for infidelity. The court did not agree with this argument, and enforced the delayed mahr provision, stating that marriage

itself was adequate consideration to amount to a meeting of the minds, despite their differing interpretations of the mahr.90

*130  When courts interpret mahr agreements as premarital agreements two outcomes emerge: first, there is a possibility that
the couple's mahr agreement will not be upheld because it does not fulfill the necessary requirements controlling premarital
agreements, and second, if the couple's mahr agreement is upheld, then equitable distribution of marital assets is not permitted.
Neither one of these outcomes are proper solutions for Islamic couples living in America.

B. Enforcement of Mahr Provisions Under a Neutral Principles of Law Approach

As discussed in Part I, the neutral principles of law approach originated as a way of interpreting religious contracts generally.
This more general framework was then applied to Jewish marital contracts, otherwise known as ketubah agreements, and then
subsequently applied to mahr agreements. In 1985, in Aziz v. Aziz, the couple's nikah consisted of a mahr of $5,032, $5,000 of

which was to be a deferred payment and $32 immediate payment.91 In deciding whether to uphold the mahr, the court applied

neutral principles of contract law, which it had previously applied to a ketubah in Avitzar v. Avitzur.92 The couple in Avitzar,
were married in a ceremony conducted in accordance with Jewish tradition, which involves execution of a ketubah that reflects
the groom's “intention to cherish and provide for his wife as required by religious law and tradition and the bride's willingness to

carry out her obligations to her husband in faithfulness and affection according to Jewish law and tradition.”93 In addition, the
couple agreed to recognize and authorize a beth din, a rabbinical tribunal or more specifically arbiter, in the event that the couple
divorced. Although the majority upheld the ketubah and applied neutral principles of contract law to the religious agreement,
the dissenters were not pleased with the outcome. The three dissenters argued that effectively upholding the ketubah requires

“constitutional impermissible interjection of the court into matters of religious and ecclesiastical content.”94 Nonetheless, the
New *131  York Superior Court upheld the ketubah and in turn upheld the mahr in Aziz, under the neutral principles approach.

When applying neutral principles of contract law, courts are not only able to uphold the mahr, but also to distribute marital

assets. In 2002, a New Jersey court in Odatalla v. Odatalla was able to do exactly that.95 The couple married in the state of
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New Jersey through a traditional Islamic marriage, which included a mahr agreement giving the wife one golden pound coin

and ten thousand dollars delayed.96 The wife sought enforcement of the mahr agreement, alimony, and equitable distribution
of the marital assets and debt. In applying a neutral principles of law approach, the court looks to see whether the contract “is
a set of promises for the breach of which the law gives a remedy, or performance of which the law in some way recognizes

as a duty.”97 Conveniently, the couple videotaped the marriage proceedings, including the negotiations and signing of the
mahr agreement. The court was then able to see evidence that the parties freely and voluntarily entered into the agreement,
understanding and accepting its terms. Additionally, the court upheld the delayed portion of the mahr agreement, ten thousand
dollars, after admitting the wife's testimony through the parol evidence rule, which under basic contract law can be employed

as an interpretative aide to deduce the meaning of the written words of a contract.98 In concluding, the court went so far as
to state that mahr agreements are:

[N]othing more and nothing less than a simple contract between two consenting adults. It does not contravene
any statute or interests of society. Rather, the Mahr Agreement continues a custom and tradition that is unique to

a certain segment of our society and is not at war with any public morals.99

Although the court did not publish the portion regarding the distribution of alimony and marital assets, the opinion implies that

it did not uphold the mahr agreement in substitution for a division of marital assets.100

*132  In a more recent New Jersey case, following the reasoning laid out by the court in Odatalla, the appellate court did affirm
the trial court's equitable distribution of the marital assets, consisting primarily of jewelry given to the parties as a wedding

present, along with upholding, in part, the mahr agreement.101 Other states have subsequently followed Odatalla and the neutral
principles of law approach, but the decisions are convoluted as to whether the mahr agreement is still a premarital agreement and
are usually completely silent as to equitable division of marital assets. This is exactly what happened in a case out of Washington,

In re Marriage of Obaidi and Qayoum.102 The couple immigrated to America from Afghanistan, where they resided prior to and

during their marriage.103 Their mahr agreement was executed in Farsi, which the husband did not speak, read, or write, and he

was unaware of the mahr agreement until fifteen minutes before signing it.104 The provision included an immediate payment

of $100 and a delayed payment of $20,000.105 Although the court of appeals applied a neutral principles of law approach
to the mahr agreement, throughout the opinion, repeated declarations are made stating that mahr agreements are prenuptial

agreements.106 The approach applied in Odatalla separates mahr agreements from the realm of premarital agreements, where
equitable distribution is unlikely. The Washington court seems to have overlooked that essential distinction, or at *133  the
very least, does not go so far as to acknowledge that distinction in its opinion.

Although application of the neutral principles of law approach allows courts to uphold the mahr agreement and still distribute the
marital property accordingly, courts are also struggling with mahr agreements' vagueness and close resemblance to boilerplate
contracts. The minimalism of mahr agreements often forces courts to admit and depend on parol evidence in interpreting
their ambiguity. Admitting testimony from experts in Shari'a law allows the courts to understand religious doctrine inherently

intertwined in mahr agreements and so fundamental to Islamic marriage custom.107 But, courts' unfamiliarity and subsequent
overreliance on expert testimony has the propensity to create dangerous precedent for lower courts and overall confusion for

Muslim couples.108 The perplexing nature of mahr agreements, and courts general confusion in interpreting them, will inevitably
demand uniform reevaluation by the Supreme Court or legislatures.

IV. Conclusion: Where Should Courts Go From Here?
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We look to the history of the time of framing and to the intervening history of interpretation. But the ultimate
question must be: What do the words of the text mean in our time? For the genius of the Constitution rests not in
any static meaning it might have had in a world that is dead and gone, but in the adaptability of its great principles

to cope with current problems and current needs.109

In 2010, Frank Gaffney, president and founder of the right-wing think tank American Center for Security Policy wrote an op-ed

piece criticizing President Obama's recent nomination of *134  Elena Kagan to the Supreme Court.110 Gaffney's resentment
towards Kagan went so far as to demand that the Senate “explore Ms. Kagan's attitude toward Shariah - an anti-constitutional,

supremacist legal doctrine that is a threat not only to homosexuals, but also to our civil liberties and society more generally.”111

Even though the article was highly criticized,112 Gaffney's sentiments towards Sharia law reflect negative perceptions of Shari'a
law held by some faction of Americans that require attention and reevaluation.

Within the same year, Oklahoma amended its state constitution to prevent state courts from “look[ing] to the legal precepts

of other nations or cultures. Specifically, the courts shall not consider international law or Sharia Law.”113 Alaska, Arizona,
Arkansas, Georgia, Indiana, Louisiana, Mississippi, Missouri, Nebraska, South Carolina, South Dakota, Texas, Utah, and
Wyoming are among the states that have or are attempting to introduce legislation to ban recognition of Shari'a law by state

courts.114 In January of 2012, the Tenth Circuit Court of Appeals affirmed the U.S. District Court's unanimous decision

preventing implementation of the voter-approved Oklahoma constitutional amendment.115 Despite this, the amendment's initial
passage, and subsequent states' attempts at introducing similar amendments, reflect an unhealthy mindset toward America's
current Islamic population, especially concerning family law matters where religious traditions are so closely held.

These attitudes prompt the question: is it possible for American law to recognize “the dual nature of marriage for many citizens in

society, whereby they are bound not only to civil norms regarding marriage and divorce but also to religious norms[?]”116 *135
Or will Muslim couples married in, or immigrating to, America be forced to abandon their religious traditions and conform to
American legal norms? Enforcement of mahr agreements as premarital agreements and ignoring equitable distribution principles
does exactly that. Application of a specialized body of law intended for Christian-influenced marriages disregards that mahr

agreements were not intended to bargain away rights in divorce.117 Likewise, not upholding mahr agreements because they do
not conform to the requirements of premarital agreements and only applying equitable distribution principles does exactly that.
Although fairer outcomes are reached under the neutral principles of law approach, courts applying this approach are in effect
overlooking the religious significance of mahr agreements.

The solution lies somewhere in the middle. Whether Muslim couples are from America or immigrants to it, they deserve the legal
protections during and after marriage that are afforded to all Americans. Shari'a law does not entertain principles of equitable
distribution of marital assets because mahr agreements are not intended to provide overall protection in the event of dissolution.
The laws governing premarital agreements are ill equipped to grasp the nature of mahr agreements. Similarly, application of
the neutral principles of law approach requires admission of parol evidence compelling judges to analyze religious principles
that they do not uniformly understand or worse, that they do not introduce at all on grounds of separate church and state. Either
of these outcomes disrespects and undermines religious customs that originated long before the United States' inception.

A new framework must be created for interpreting and resolving religious marital contracts. This framework should take into
consideration the nature of why religious marital contracts are being entered into and the traditions within. In the end, this
framework should effectuate outcomes that respect those traditions while leaving both parties on equal footing as equitable
distribution attempts to achieve. Interpreting mahr agreements as prenuptial agreements does not consistently generate that
outcome. A uniform framework specific to religious *136  marital contracts must be created in order to respect Islamic couples
living in America.
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America no longer consists of one-size-fits-all families, or one-size-fits-all marriages. The Islamic population in the United
States is not going anywhere and will only continue to increase. With this increase, more confusing precedent will be formed and
Muslim couples will continue to be left without any direction. Legislatures and courts need to address this lack of uniformity,
and by doing so, perhaps, acknowledge that courts cannot, and likely have never, dissolved marriages without some recognition
of religion. When society talks about the problem of separate “church and state,” there is a presupposition of Christianity, rather

than a discussion of separate “mosque and state” or “synagogue and state.”118 Christianity is deeply woven in American laws,
especially in the area of family law. Through accepting this, courts will be able to better focus on how to address religious
marital contracts in a way that respects couples' traditions along the way. Courts can no longer sideswipe the issue and cling to
notions of separate church and state, but need to start recognizing the inherent interplay of religion and marital customs, and
decide where to go from there.
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101 Rahman v. Hossain, No. FM-20-964008G, 2010 WL 4075316, at *2-3 (N.J. Super. Ct. App. Div. 2010) (analyzing the short-lived,
arranged marriage of a Bangladeshi couple married with a mahr provision awarding the wife $12,500 at the time of marriage). The
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102 226 P.3d 787 (Wash. Ct. App. 2010).

103 Id. at 788.
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105 Id. at 789.
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107 Id. (“For instance, contracts without mahr provisions are automatically void in some Islamic schools of thought while, according
to other schools, Islamic courts must infer a mahr amount into the contract according the a judicial determination of the brides fair
worth”).

108 Chelsea A. Sizemore, Enforcing Islamic Mahr Agreements: The American Judge's Interpretational Dilemma, 18 Geo. Mason L. Rev.
1085, 1096 (2011).

109 William J. Brennan, Jr., The Constitution of the United States: Contemporary Ratification, 27 S. Tex. L. Rev. 433, 438 (1986).

110 Frank J. Gaffney, Jr., Courting Shariah--Kagan Supported Islam at Harvard but not the U.S. Military, Wash. Post, June 21, 2010,
available at http://www.washingtontimes.com/news/2010/jun/21/courting-shariah/.

111 Id.

112 Interview by Terry Gross with Andrea Elliot, supra note 50.

113 Okla. House Joint Resolution No. 1056 § 1(C) (2d Sess. 2010). Oklahoma citizens approved the adopting the “Save Our State
Amendment” with a seventy percent approval.

114 http://colorlines.com/archives/2011/02/13_states_introduce_bills_ to_ban_sharia_law.html.

115 Awad v. Ziriax, 670 F.3d 1111 (10th Cir. 2012).

116 Nichols, supra note 14, at 985.

117 Oman, supra note 51, at 580.

118 Oman, supra note 4, at 292.
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Introduction

One of the most challenging questions the United States has faced throughout its history is how much space should be provided to
religious minorities to govern themselves. Religious tribunals including Christian organizations such as Peacemaker Ministries

and Beth Dins (Jewish courts) routinely resolve doctrinal disagreements, as well as commercial and family law disputes,1 and

there are now also a growing *1882  number of forums for Islamic Arbitration.2 While it is hard to find fault in the basic
idea that parties should be permitted to structure their relationships, and adjudicate their disputes, based on shared values, the
question this Article poses is whether unfettered religious autonomy runs the risk of excluding parties to religious contracts from
the civil courts, thereby potentially compromising important individual liberties. This question embodies two main inquiries:
first, whether a misreading of the Supreme Court's constitutional guidelines on the Religion Clauses has unnecessarily deprived
the civil courts of any meaningful authority to resolve religious disputes; and second, even if courts were deemed to have the
constitutional authority to review religious disputes, under what circumstances would it be appropriate for the judiciary to defer
to the holdings of religious arbitral forums.

The answer to the first question is contextual and certainly depends on the specific area of dispute. However, because the push
for legal pluralism is often expressed in terms of family law where the ideal of religious autonomy may come into conflict with
potential violations of other important rights, this Article examines the issues of judicial authority to review religious disputes,
as well as deference to religious arbitration, through the prism of a diverse selection of Jewish and Islamic divorce cases.

The second question relates to the practice of arbitration where, based on the Supreme Court's interpretation of the Federal

Arbitration Act (FAA),3 many civil courts (applauded by a growing number of scholars) readily accede to the holdings of
religious arbitral bodies without paying much attention to the underlying substantive issues that shaped the original dispute.
Critics of deference to religious arbitration worry that authorizing autonomous religious governance could lead to the violation

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0208195001&originatingDoc=Ice69b091f83311e398db8b09b4f043e0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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of the civil rights of individual group members through what one scholar calls “odious discrimination,”4 and potentially impact

“substantial public and third-party interests”5 by reinscribing into law *1883  through a back door “discrimination that has

only recently been ameliorated.”6

Part I of this Article provides a broad overview of the Supreme Court's general guidelines for evaluating the constitutionality of
government actions under the Religion Clauses of the First Amendment. The inquiry under the Establishment Clause is whether
resolution of disputes emanating out of a religious agreement constitutes an establishment of religion by the government.
Although the landscape of Establishment Clause jurisprudence is unsettled, it seems likely that, based on the Court's latest rulings

in Salazar v. Buono,7 McCreary County, Kentucky v. American Civil Liberties Union of Kentucky,8 and Van Orden v. Perry,9

religious divorce cases would probably be subject to a mix of the Lemon and endorsement tests.10 Under the Free Exercise
Clause, the question boils down to whether the civil courts' resolution of religious disputes interferes with the defendant's
constitutional right to exercise freely his religion.

Many of the lower courts' decisions focus on the third prong of the Lemon test and struggle with how they may resolve

a religious dispute without “entanglement in questions of religious doctrine.”11 The Supreme Court offers two options for
overcoming this dilemma. First, under the deference approach, courts, when reviewing internal church disputes, may defer to the

holdings of the highest authority within the religious institution where the disagreement arose.12 Second, pursuant to the neutral-
principles approach, civil courts may resolve religious disputes using secular legal rules circumventing the need to rely on

theological standards.13 While the Supreme Court may have intended *1884  that the two standards operate harmoniously, Part
I.B examines whether the deference and neutral-principles approaches give rise to conflicting guidelines and cause considerable
confusion and inconsistency in the lower courts. As a result, many courts may unnecessarily choose to abstain from hearing any

kind of religious dispute,14 and some scholars view the slightest cleavage in what they refer to as the Court's church autonomy

doctrine with alarm.15

Parts II.A and II.B examine a broad cross-section of Jewish and Islamic divorce cases. The Jewish divorce cases center on the
husband's refusal to grant a get, a Jewish divorce, thereby denying his wife the option of remarrying and having children within
the parameters of her faith. In reviewing the get cases, this Article evaluates both whether courts may resolve these disputes
and whether the remedies awarded in the get decisions, which typically entail an order of specific performance to grant a get
or appear before the Beth Din, pass constitutional muster. In the Islamic divorce cases, this Article explores whether courts
correctly apply the neutral-principles approach to identify a suitable secular tool with which to intervene in the parties' dispute

concerning the mahr provision.16 The mahr decisions show that when lower courts do not understand the precise nature of a
religious provision, they often reach for a secular tool that bears very little resemblance to the religious article, resulting in

interpretations that do not reflect the parties' intent.17

In Part III, having established that courts may substantively review religious disputes, this Article circles back to the task of
evaluating the degree of autonomy religious arbitration forums should enjoy free of oversight from the civil judiciary. What
is the big deal? One may ask. Even outside the religious paradigm, parties' rights are continuously compromised in arbitral
proceedings. Surely, this is a small price to pay for an efficient system of binding arbitration. While the superficial symmetry
of this argument may be appealing, the roots of the comparison are in fact rather skewed. Secular arbitration standards *1885
share the same spirit as general civil law, whereas religious arbitration is grounded in sectarian rules that in certain areas,
such as family law, profoundly conflict with civil law. Handicapping courts' oversight of a radically different and potentially
discriminatory legal regime means that the individual rights of the party challenging the religious arbitration award may be
compromised under rules that violate equity norms and diverge dramatically from civil standards by which he or she would
ordinarily be judged in a secular forum. One possible solution to this dilemma is to permit deference to religious arbitration
when there is convergence between the goals and standards of the applicable religious and secular laws, but otherwise to limit
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deference and require courts to apply the neutral-principles approach when norms underpinning sectarian and secular rules

diverge dramatically.18

The sheer scope of this topic invariably limits this Article's ambitions to raising some of the more critical issues rather than
definitively resolving the contours of the law in this area. Inevitably, important questions, including the potential impact
of community pressure on members to subscribe to religious norms when confronted with an opt-out scheme, will remain
unexplored. Nevertheless, identifying the extent of the judiciary's authority to resolve religious disputes is not only critical to
the successful implementation of a plural legal system, but also vital to everyday concerns of many Americans who use religion
as an anchor for their personal relationships.

I. Supreme Court Guidance

The Religion Clauses of the Constitution provide two seemingly conflicting mandates. The Establishment Clause states,
“Congress shall make no law respecting an establishment of religion,” while the Free Exercise Clause forbids the passage

of laws which “prohibit[] the free exercise thereof.”19 Evaluating the judiciary's authority to address religious disputes raises
both Establishment and Free Exercise concerns, although Establishment Clause issues typically loom larger. This Part broadly
surveys the Supreme Court's general guidelines for evaluating the constitutionality of government actions under the Religion
Clauses of the First Amendment. The inquiry under the Establishment Clause is whether resolution by the judiciary of disputes
emanating out of a religious agreement constitutes an establishment of religion by the government. Under the Free Exercise
Clause, the question boils down to *1886  whether civil courts' adjudication of religious disputes interferes with the defendant's
constitutional right to exercise freely his religion.

A. Supreme Court Guidance on the Establishment Clause

There is no settled Supreme Court test pursuant to which the constitutionality of government actions may be evaluated under the
Establishment Clause. The latest collection of Supreme Court decisions suggests, however, that Establishment Clause challenges

in family law disputes would probably be subject to a mix of the Lemon and endorsement tests.20 Some readers may object that
in fact the correct standard to apply is the court's coercion test, after all what is more coercive than a court order commanding a
party to engage or not engage in what some may deem purely religious acts? While this is an important observation, I propose
that the Court may be willing to limit the coercion test's application to cases where the state is directly sponsoring a religious act,
such as a religious prayer or the display of religious symbols. Before addressing the limitations of the coercion test in greater
detail, this Article first briefly describes the Lemon and endorsement tests.

In its 1971 Lemon v. Kurtzman decision, the Supreme Court outlined a three-pronged test for evaluating whether a government

action passes muster under the Establishment Clause of the First Amendment.21 Pursuant to the Lemon test: first, the government
action must “have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor

inhibits religion;” and third, it “must not foster an excessive government entanglement with religion.”22 In Lemon, the Court
struck down two state statutes that provided government funding to non-public (mostly Catholic) schools, because the statutes

fostered “an impermissible degree of entanglement” between government and religion.23

However, since its inception in 1971, the Lemon test has come under consistent criticism as inadequate for ascertaining the
constitutionality of government action under the Establishment Clause. Much of the criticism has focused on the second and third
prongs of the test, prompting the Supreme Court in its subsequent decisions to attempt a synthesis of the effect and entanglement

analysis by making *1887  entanglement “an aspect of the inquiry into a statute's effect.”24 The resulting “endorsement test,”
pioneered primarily by Justice O'Connor, asks whether the government acted “in ways that are reasonably perceived as endorsing

(or disapproving of) religion, or that are intended to endorse (or disapprove of) religion.”25 In other words, government practice
must “not have the effect of communicating a message of government endorsement or disapproval of religion” to a reasonable



RELIGION, WOMEN, AND THE HOLY GRAIL OF LEGAL..., 35 Cardozo L. Rev. 1881

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

observer.26 Moreover, Justice O'Connor has clarified that the endorsement test's reasonable observer is “more informed than the
casual passerby,” such that the test creates a more collective standard to measure “the objective meaning of the [government's]

statement in the community.”27 As a result, under the endorsement test, courts are required to consider the context and “unique

circumstances” of each case28 and to treat believers and non-believers on an equal footing such that an objective observer would

not think the government is endorsing any particular form of religious orthodoxy.29

While, the shift from the Lemon to the endorsement test has not eliminated all the inconsistency in the Court's Establishment
Clause decisions, it has brought to the fore the importance of evaluating the context of a government action in its Establishment
Clause analysis. In Lynch v. Donnelly, where Justice O'Connor first proposed the endorsement test in a concurring opinion,
the Court upheld the constitutionality of the city of Pawtucket's display of a crèche because, “[w]hen viewed in the proper
context of the Christmas Holiday season, . . . there [was] insufficient evidence to establish that the inclusion of the crèche is a

purposeful or surreptitious effort to express some kind of subtle governmental advocacy of a particular religious message.”30

Five years later, when faced with another governmental display of the nativity scene, the Court's holding seemed to contradict

Lynch's outcome.31 In County of Allegheny v. American Civil Liberties Union Greater Pittsburgh Chapter, the Court held the
city's display of a crèche to be unconstitutional because, unlike the Pawtucket display, *1888  which stood next to secular
items including a plastic reindeer and a Santa Clause, Allegheny County's crèche was not juxtaposed against secular symbols

and, consequently, “nothing in the context of the display detract[ed] from the crèche's religious message.”32 By contrast, the
Court upheld the constitutionality of Allegheny County's display of a Hanukkah menorah in part because it was positioned

under a massive Christmas tree (“a secular symbol of the Christmas holiday season”33), emphasizing that the display had both a
“religious and secular” message, thereby minimizing the likelihood that a reasonable member of the community would believe

the menorah symbolized government endorsement of Judaism.34 The lack of consensus in the Court's Lynch and Allegheny

opinions has caused deep confusion in the lower courts,35 but suggests that the Court is more likely to uphold the constitutionality
of a religious display if it is accompanied by a secular artifact.

While the Supreme Court's latest decisions in the Ten Commandment cases36 continue to support the premise that the religious
divorce disputes should be evaluated pursuant to a mix of the Lemon and endorsement tests, the Court's tepid application of

the endorsement test in Salazar v. Buono37 may prompt some observers to propose that the no-coercion principle, which deems
unconstitutional any government sponsored program found to coerce religious observance, would be a more appropriate test to
apply. I believe, however, that the Court may be willing to limit the coercion test's *1889  application to cases where the state
is directly sponsoring a religious act, such as a religious prayer or the display of religious symbols.

In Lee v. Weisman,38 the Court held that clergy-led prayer at a public school graduation ceremony was “inconsistent with the . . . .

Establishment Clause of the First Amendment”39 and stated that the appropriate inquiry turned on whether “the machinery

of the State” was used to “coerce” those present at the prayer event.40 The Justices differed greatly in their understanding of
what constitutes coercion, with Justice Kennedy, writing for the majority, defining coercion very broadly to include indirect

psychological pressure,41 while Justice Scalia's dissent considered only behavior that results in a direct penalty to be coercive.42

Justice Kennedy's broad interpretation of coercion places far greater constraints on the government's use of religious symbols
and worship than Justice Scalia's much narrower definition.

Several distinctions can be drawn between the types of cases the coercion test has been applied to (mostly worship and symbol
cases) and religious family law disputes. First, worship and symbol cases often involve sponsorship by a state official or entity

of a religious activity.43 In Lee, as Justice Kennedy noted, the choice to include an invocation or a benediction was directly

“attributable to the State,” and without the state making such a selection, there would have been no such religious ceremony.44 By
contrast, in the mahr and get cases, the state plays no role in forcing the parties to enter into a religious agreement or in bringing
the disputes to the courts. Instead, private individuals decide voluntarily to litigate their personal disagreements that emanate
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out of religious arrangements. This distinction is important because Justice Kennedy found the “pervasive” “involvement with
religious activity” by “[s]tate officials [who] direct the performance of a formal religious exercise at . . . graduation ceremonies”
to be a critical element because it meant that even students who objected to the religious ceremony felt that their attendance

was “in a fair and real sense obligatory.”45

*1890  Second, Justice Kennedy's opinion in Lee strongly implies that the coercion standard embodies an element of intent in
undertaking the government action: he states that the inspiration for the Establishment Clause comes from a desire to prevent the
execution of policies that “indoctrinate and coerce . . . [a] state-created orthodoxy [which] puts at grave risk that freedom of belief

and conscience.”46 One may reasonably extrapolate that for a majority of the Justices on the Court, in order for government
action to be deemed coercive, it must have been made with the intent to promote a certain religious viewpoint. In mahr and get
cases specifically, courts are not driven to issue orders of specific performance because of their support for a particular religious
orthodoxy; instead they merely wish to enforce the parties' original contractual arrangement.

This points to the final distinction between the impact of applying the coercion standard to the worship and symbol cases versus
the religious family law cases. In the former group, the debate principally centers on whether the government is violating the
Religion Clauses of the First Amendment, but does not directly implicate the denial of other important rights to individuals
allegedly coerced to participate in the state sponsored religious activity. In the religious divorce cases, however, any concern
about whether judicial review of religious decisions violates the Religion Clauses needs to be balanced against a converse
worry regarding whether the denial of judicial review could result in loss of other compelling interests, such as gender equality.
Courts' abstention from adjudicating religious family law decisions may implicitly put the government in the position of rubber-
stamping religious decisions (especially religious arbitral awards), which often times may be grounded in theological rules

granting women substantially fewer rights, or at least vastly different rights, than men.47

For the above reasons, I propose that both Justice Kennedy's and Justice Scalia's versions of the coercion test would be
inappropriate for evaluating the constitutionality of government actions in religious family law disputes. I believe that the
Supreme Court's guidance continues to call for an evaluation of the lower courts' get and mahr decisions according to a mix of
the endorsement test and a truncated Lemon test. However, because many lower courts focus on the third prong of the Lemon

test and struggle with how religious disputes may be resolved without “entanglement in questions of religious doctrine,”48 Part
I.B offers a brief examination of the Supreme Court's guidance on *1891  how this dilemma may be addressed. In addition, prior
to turning specifically to the religious divorce cases, Part I.C will address the High Court's guidance on the Free Exercise Clause
to determine whether a plausible range of remedies ordered in religious family law cases could potentially violate defendants'
constitutional rights to freely practice their faith.

B. The Deference Approach vs. The Neutral-Principles Approach

The Supreme Court's Religion Clauses jurisprudence limits the judiciary's ability to decide whether religious beliefs make

sense,49 are true,50 or are consistent with the teachings of a particular religious doctrine,51 but permits courts to use “neutral

principles of law” to interpret religious agreements in “purely secular terms.”52 The Court first prohibited intrusion into religious

belief in Watson v. Jones,53 in what eventually came to be known as the deference approach, and reiterated its position in some

of the modern church-dispute cases.54 Subsequently, the Court articulated the neutral-principles doctrine, which empowers the
judiciary to intervene in religious disputes that reach beyond issues of belief by using secular legal standards without recourse to

theological doctrine.55 In Jones v. Wolf, the Supreme Court held that the neutral-principles-of-law approach is “consistent” with
constitutional restrictions and will “free civil courts completely from entanglement in questions of religious doctrine, polity,

and practice.”56 The Jones majority acknowledged that the use of neutral principles “requires a civil court to examine certain

religious documents,” but stressed that this could be done by evaluating “the document in purely secular terms.”57 Overall,
the Jones majority concluded that “the promise of nonentanglement and neutrality inherent in the neutral-principles *1892
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approach more than compensates for what will be occasional problems in application.”58 In this way, the Court clarified that
its earlier decisions did not advocate a blanket non-justiciability approach to Religion Clauses jurisprudence.

Although the Supreme Court has drawn the line of non-interference at belief, some lower courts have misunderstood these
guidelines and have adopted the position that the Court's Religion Clauses jurisprudence gives the judiciary the option to choose

between the deference and neutral-principles approaches to ascertain whether they could intervene in a religious dispute.59 This
has prompted a number of courts to expand the deference approach beyond internal church disagreements concerning belief and
apply it to any dispute emanating out of a religious agreement. Courts that reject the neutral-principles doctrine feel obligated
to either recuse themselves from adjudicating a religious dispute or to defer to the holdings of the highest authority within the

parochial institution where the disagreement arose (including any related arbitral body).60 This has impacted a very broad range

of disputes including family law matters,61 tort cases,62 and employment practices.63

Proponents of the deference approach allude to judicial incompetence and separation of church and state as the key reasons for
prohibiting courts from intervening in religious disputes. Characterizing religion as a private matter, beyond the grasp of civil

authorities, might be convincing if such a charge is limited solely to *1893  matters of belief64 (such as the divinity of Christ)
but it quickly raises concerns when it is expanded to include religious practices that result in harm to others or in some manner

violate the rights of another party.65 These polar-opposite positions are well reflected in the exchanges between the Justices in
some of the church property disputes. Writing in support of deference for the majority in Serbian Eastern Orthodox Diocese
v. Milivojevich, Justice Brennan observed: “ecclesiastical decisions are reached and are to be accepted as matters of faith
whether or not rational or measurable by objective criteria. Constitutional concepts of due process, involving secular notions of

‘fundamental fairness' or impermissible objectives, are therefore hardly relevant to such matters of ecclesiastical cognizance.”66

The facility with which Justice Brennan strips church members of their legal rights is not lost on Justice Rehnquist, who, in
his dissent warns against the judiciary's “blind deference” to church hierarchy, thereby becoming “handmaidens of arbitrary

lawlessness.”67 Justice Rehnquist declares:

[s]uch blind deference, however, is counseled neither by logic nor by the First Amendment. To make available
the coercive powers of civil courts to rubber-stamp ecclesiastical decisions of hierarchical religious associations,
when such deference is not accorded similar acts of secular voluntary associations, would, in avoiding the free

exercise problems petitioners envision, itself create far more serious problems under the Establishment Clause.68

In addition to the issue of competency, proponents of deference also argue that their approach protects the separation of
government and religion. Implicit in this argument is the notion that the secular sanctity (and thereby political viability) of our
republic would somehow be threatened if civil courts intervened in religious disputes. The premise that permitting the judiciary
a foray into religious disputes would somehow imperil our democracy merits two observations. First, as already discussed,
the Supreme Court has sanctioned the use of the neutral-principles doctrine precisely to facilitate judicial intervention in most

religious practice cases by using civil legal tools to avoid the charge *1894  of entanglement or of “establishing churches.”69

As Justice Rehnquist succinctly summarized, while “[t]here are constitutional limitations on the extent to which a civil court
may inquire into and determine matters of ecclesiastical cognizance and polity in adjudicating intra-church disputes. . . . [the]

Court never has suggested that those constraints similarly apply outside the context of such intraorganization disputes.”70

Second, on a practical level, any alarm at the consequences of entanglement may, to some extent, be mitigated by the reality
that courts have historically, on occasion, addressed religious questions in choice-of-law decisions, which are concerned with
identifying which state's or country's laws apply at the time of dispute resolution. Religious choice-of-law questions often
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involve the judiciary in substantive examination of religious issues, with frequent use of experts to help a court decide between

various religious standards and interpretations.71

Perhaps one may distinguish choice-of-law decisions on the basis that, unlike interpretations of the Torah and the Koran,
examination of foreign laws does not run the risk of endorsing a particular view of religion because it can be achieved through
the use of experts who practice in that system or scholars who study the particular country's laws. This is a fair point and
certainly will be relevant to any evaluation of the constitutionality of a government action under the endorsement test. It does not,
however, detract from the comfort the choice-of-law decisions may provide by highlighting that the courts have an established
tradition of addressing rules emanating from religious standards without raising concerns about excessively entangling the
government with religion. Moreover, foreign choice of law questions involving religious standards often do oblige courts to
select from amongst competing doctrinal interpretations, whereas in the mahr and get cases, courts would use experts merely
to find an appropriate secular instrument with which to resolve the dispute. The bulk of the courts' decisions could then turn
on accepted secular principles of American jurisprudence.

*1895  I am not suggesting, therefore, that the choice-of-law decisions provide license for courts to use religious law to
resolve disputes, but rather that they argue against an overtly strict interpretation of the deference approach, whereby courts
must altogether abstain from hearing religious disputes. Indeed, Justice Blackmun's majority opinion in Jones unequivocally
recognizes the state's “obvious and legitimate interest” in adjudicating religious disputes and the provision of “a civil forum”

where such disputes can be resolved conclusively.72 Consequently, the important inquiry is not whether courts should intervene,
but, exempting solely ecclesiastical issues of belief, the question is how that intervention should be conducted. To that end, the
choice-of-law precedents not only reinforce recourse to the neutral-principles doctrine to resolve religious disputes, but also
stand for the premise of interpreting the Court's guidelines in Jones broadly enough to allow courts to use resources (including
expert testimony) to better identify appropriate secular tools that more closely resemble the religious rule undergirding the

dispute.73

Thus, the Supreme Court's guidelines governing the judiciary's ability to review disputes emanating out of religious agreements
do not mandate complete deference in all matters to religious bodies, nor do they offer the lower courts the option to choose
between the deference and neutral-principles-of-law approaches. Rather a more complete reading of the Court's analysis

indicates that “religious institutions are properly subject to neutral principles of law,”74 which the judiciary may interpret broadly
when reviewing religious disputes. Before turning to the religious divorce cases, Part I.C briefly addresses the Supreme Court's
guidance on the Free Exercise Clause.

C. Supreme Court Guidance on the Free Exercise Clause

In its landmark Free Exercise Clause decision, Employment Division v. Smith,75 the Court held that religious objectors are
not entitled to an automatic exemption from a “neutral law of general applicability,” which does not intentionally discriminate

on the basis of religion, but only incidentally burdens religion.76 The Court went on to *1896  explain that such neutral laws

are not required to pass the strict scrutiny standard of review, but may be evaluated under the rational relationship test.77 The
opinion created an immediate outcry and remains controversial to this day because it was deemed by many scholars to have

overturned an established cornerstone of constitutional jurisprudence.78 This unanimity of condemnation is surprising for two
reasons. First, the Court's Free Exercise jurisprudence has followed a meandering path and was not set in stone in 1990, as many

of Smith's detractors assume.79 Second, when examined closely, Smith's holding is narrow and ring-fenced by an impressive
list of qualifications.

Turning first to the issue of precedent, Smith echoes the Court's 1878 decision in Reynolds v. United States,80 which addressed

the Mormon Church's challenge to polygamy laws.81 In that decision, the Court held that religious objectors were not entitled
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to exemptions from generally applicable laws under the Free Exercise Clause.82 The Court went on to say that to recognize
such exemptions “would be to make the professed doctrines of religious belief superior to the law of the land, and in effect to

permit every citizen to become a law unto himself.”83 “[U]nder such circumstances,” the court concluded, the “[g]overnment

could exist only in name.”84

Almost ninety years later, Free Exercise jurisprudence shifted when, in the 1963 decision Sherbert v. Verner,85 the Court held

that government actions that substantially burdened religious exercise were *1897  required to pass strict scrutiny86 and sincere
religious objectors had a presumptive right to an exemption under certain circumstances even if the legislation did not provide

for one.87 Although, in theory, following Sherbert, the government had to demonstrate that a law was the least restrictive
means of serving a compelling government interest, the Justices' dramatic shift towards accommodating religious objectors was
somewhat ameliorated in practice because the Court's application of the strict scrutiny test in Religion Clauses jurisprudence

was much more diluted than its use of the standard in race classifications and content-based speech restrictions.88 As a result,

the Court rejected most requests for exemption in its Free Exercise cases.89 Thus, seen in this historical context, Smith is not an
apocalyptic constitutional anomaly, but merely hails a return to established Free Exercise Clause jurisprudence as articulated
in Reynolds (permitting exemptions to religious objectors only when legislation provides for one) after only a brief interlude
when the Court entertained the constitutional exemption model set forth in Sherbert.

In addition to taking its cue from Supreme Court precedent, Smith's holding is fairly narrow and limited by a number of

qualifications. As a result, the different approaches set out in Smith and Sherbert may reflect a mirage90 since, in practice,
the rational relationship test applied to government legislation in Smith is not very different from the weak strict scrutiny

test applied to earlier religious practice cases under Sherbert.91 The majority in Smith alludes to this when it declares, “[w]e
have never invalidated any governmental action on the basis of the Sherbert test except the denial of unemployment *1898

compensation.”92 First, Smith's holding only applies to neutral laws of general applicability. In other words, while it may be
a little harder under Smith for religious objectors to obtain an exemption to neutral laws because the government has to only
demonstrate that the law passes constitutional muster under the rational relationship test, the decision leaves untouched laws
that intentionally discriminate on the basis of religion, which must still be evaluated pursuant to the strict scrutiny test outlined

in Sherbert.93

Second, Smith does not change the law regarding government action that impedes religious belief as opposed to religious
acts. The majority confirmed that, most importantly, “[t]he free exercise of religion means . . . the right to believe and profess

whatever religious doctrine one desires,” but that the same blanket protection does not extend to religious conduct.94 In other
words, Smith, where applicable, restores the distinction made in earlier Supreme Court decisions preceding Sherbert (such as
Reynolds) pursuant to which the First Amendment gives far greater protection to religious belief than to religious conduct.
Third, the Smith decision leaves in place higher levels of protection for hybrid rights involving “the Free Exercise Clause in

conjunction with other constitutional protections, such as freedom of speech . . . or the right[s] of parents.”95

Fourth, the decision gives legislatures full discretion to provide or deny religious exemptions to general secular statutes.96 As
such, the restrictions under Smith only apply to neutral laws where the legislature has chosen not to provide any exemptions to
religious objectors. Finally, *1899  the Smith majority confirmed that religious and non-religious objectors may not be treated
differently by declaring that “where the State has in place a system of individual exemptions, it may not refuse to extend that

system to cases of ‘religious hardship’ without compelling reason.”97

When looked at comprehensively, Smith's narrow holding limits exemptions to neutral laws, which do not intentionally
discriminate either against religious practice or between religious and non-religious objectors, and at the same time do not
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negatively impact other constitutional protections. Seen from this perspective, Smith did not in any practical manner overrule
Sherbert, but rather simply returned to the legislature the decision to exempt any particular privilege Sherbert may have required.

Despite the limitations inherent in the Smith decision, it generated enough shock waves to prompt Congress to pass the

Religious Freedom Restoration Act (RFRA) of 199398 to legislatively reverse Smith and restore the standards under Sherbert's

constitutional exemption model.99 In City of Boerne v. Flores,100 however, the high court held that the RFRA exceeded

congressional power regarding state law, but seemingly left the law in place as far as it impacts federal legislation.101 In the wake
of Boerne, several states have passed RFRAs requiring exemptions from state and local laws unless the state law can pass the

strict scrutiny standard of review.102 A number of other state supreme courts have held that their state constitutions are required
to follow the Sherbert/Yoder model, and some states remain undecided between Sherbert/Yoder or Smith. Thus, to fully decipher
Free Exercise issues raised by courts' adjudication of religious family disputes, Part II.A undertakes the inquiry pursuant to both
the strict scrutiny and rational relationship standards of review. In states that have not passed an RFRA, and the government
action is deemed neutral, the lower standard of review adopted in Smith will be applied to evaluate the constitutionality of the
government action, while states that have passed an RFRA will undertake their analysis pursuant to the strict scrutiny standard
outlined in Sherbert.

*1900  II. Jewish and Islamic Divorce Cases

This Part examines two sets of family law decisions to chart how lower courts have addressed potential conflicts between gender
equality and religious liberty. Part II.A, which reviews get divorce cases, examines how lower courts have applied the Supreme
Court's guidance on the justiciability of religious disputes, both to gauge whether the judiciary may review these disputes and
also to determine whether remedies awarded in the get decisions, which typically entail an order of specific performance to
grant a get or appear before the Beth Din, are constitutional.

Part II.B, which reviews a set of mahr decisions,103 probes a little deeper into whether courts correctly apply the neutral-

principles approach to meet the challenge set forth in Jones to adjudicate a religious dispute “in purely secular terms.”104 The
majority in Jones obviously could not decree which secular terms should be used in a specific dispute, but logic dictates that the
neutral principle selected should parallel the parameters of the religious provision in order to reflect the intent of the parties. The
mahr decisions show that when lower courts do not understand the precise nature of a religious provision, they can sometimes
reach for a secular tool that bears very little resemblance to the religious article. At a minimum, this results in a great deal of
inconsistency in lower court decisions, and at its worst, in serious misinterpretation of the parties' contractual arrangement.
This Article considers whether, to facilitate the selection of an appropriate secular legal tool to analogize to the mahr, courts

should interpret Jones more broadly,105 giving themselves access to additional resources, such as expert testimony to better
understand the nature of the mahr. Of course, any broad reading of the judiciary's authority to review religious disputes must
remain within the neutral-principles approach of Jones to prevent courts from making the mistake of basing their decisions on
religious doctrines discussed by the experts.

A. Get Divorce Cases

Under certain branches of Judaism, a divorce is not final until the husband voluntarily gives a get to his wife, and she, in turn,

accepts it.106 Without a get, “the wife [becomes] an ‘agunah’ (a ‘tied’ woman)” and is *1901  not allowed to marry again.107

If she does marry, she and her children (referred to as mamzerim, “illegitimate”) are stigmatized for generations.108 In many

disputes, the husband may strategically refuse to grant a get to exact a better divorce settlement from the wife.109

1. Get Divorce Cases and the Establishment Clause
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In order to determine if the judiciary may resolve get disputes and evaluate the constitutionality of remedies awarded in those
cases, it is helpful to divide the decisions into three overlapping categories. The first category encompasses cases where the
parties have entered into express settlement agreements with explicit language that the husband will grant a get to the wife (or

will appear before the Beth Din, a Rabbinical tribunal) at the time of a civil divorce.110 In the second group of cases, where
the parties have not entered into an express agreement, the wife typically argues that the language in the ketubah, a traditional

Jewish marriage contract, gives rise to an implied contractual obligation by the husband to execute a get.111 In the third class
of cases, the wife petitions the court to order the husband to abide by his agreement to *1902  resolve any dispute relating to

Jewish law before the Beth Din, rather than specifically grant a get.112

When adjudicating disputes from the first category of cases, courts have shown a consistent willingness to grant the wife's
equitable action for specific performance because the request flows from an express agreement between the parties. In general,
in this first group of decisions, the courts do not dwell on the religious nature of the get but focus on using neutral principles
of law to determine if the parties entered into a contract on the subject of the get and then award the remedy the parties
outlined in their arrangement. For example, in Waxstein v. Waxstein, the parties executed a separation agreement as part of their
divorce negotiation pursuant to which the husband agreed that “the parties shall obtain a Get from a duly constituted Rabbinical

court.”113 The court rejected the husband's argument that “the court may not enforce a contractual provision requiring a spouse

to obtain a ‘Get”’ because it would “compel [him] to practice a[] religion.”114 The court stated that it would be awarding the

order of specific performance pursuant to the parties' own separation agreement, which addressed the *1903  issue of the get115

and noted that the validity of orders of specific performance to grant a get had already “been recognized in [New York].”116

Any disagreement in the lower court decisions in the first category of cases focuses on marginal issues, such as whether any
additional consequences, including a term of imprisonment or a fine, should be imposed on the defaulting party. In Kaplinsky

v. Kaplinsky,117 for example, the husband, who was party to a settlement agreement wherein he had voluntarily stipulated that

he would “remove any and all barriers to the wife's remarriage” at the time of divorce, refused to award a get.118 The New York
Appellate Court upheld the lower court's contempt and imprisonment orders, as well as the denial of all economic benefits, until

the husband purged himself of the contempt.119 The court rejected the husband's contention that the lower court's hearing on the
wife's contempt application regarding the get violated statutory and constitutional standards because it dealt with a “religious

issue.”120 Instead, the court ruled that the lower court had “properly held the former husband in contempt of court for his failure

to deliver [to] the former wife a Get pursuant to the stipulation of settlement entered into by the parties in open court.”121 A
number of other decisions also reflect the Waxstein-Kaplinsky approach, upholding the parties' arrangement that the husband

will award a get at the time of divorce as memorialized in a written divorce or settlement agreement.122

In the second category of cases, the lower courts are more divided when faced with the question of whether, in the absence of
an express *1904  agreement, the general language of the ketubah gives rise to an implied contractual arrangement to give a

get at the time of a civil divorce.123 Typically, in the ketubah, the parties agree to be bound by “the laws of Moses and Israel,”

and the question becomes whether “the laws of Moses and Israel” mandate the granting of a get.124 Faced with this language,
some courts opt for strict abstention on the grounds that any examination of a religious text is unconstitutional, while others
attempt to use the neutral-principles-of-law approach to interpret the secular aspects of the ketubah. Decisions that do not find
any Establishment Clause impediments hold that orders of specific performance to grant a get or appear before the Beth Din
are constitutional under both the tripartite test in Lemon and the endorsement test.

Under the first prong of the Lemon test, some lower courts hold that an order of specific performance to grant a get may be
deemed to have several secular purposes, including “enforcing a contract between the parties. . . . [,] promot[[[ing] the amicable
settlement of disputes . . . [, and] mitigat[ing] the potential harm to the spouses and their children caused by the process of

legal dissolution of marriage.”125 Since the Supreme Court has not, to date, evaluated a dispute emanating out of a religious
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divorce, one cannot declare with certainty what it would deem a permissible secular purpose in the get cases. Still, the Court's
past decisions may provide some insight into how it may evaluate an order of specific performance to grant a get under the
first prong of the Lemon test. To this end, the Supreme Court has stated that it would accept a state's declaration of a secular

purpose as long as it is “sincere and not a sham.”126 The Court has even noted that government action that directly benefits
religious institutions (such as state funding of tuition vouchers, flowing largely to religiously affiliated schools) has a secular

purpose.127 *1905  In comparison, it seems plausible that courts' use of neutral principles of law to interpret the secular parts
of a ketubah will be deemed to serve a less religious purpose than funding voucher programs that profit sectarian schools. As
a result, it is possible the Supreme Court may accept that the courts' sole and sincere goal is to resolve the claimants' dispute

rather than a sinister agenda to benefit or discredit a particular religion.128

As part of their examination of the second prong of the Lemon test, some lower courts reason that an order of specific

performance to grant a get “neither advances nor inhibits religion,”129 but rather, its “principal or primary effect” is to further

the secular purposes stated above.130 Again, because the Supreme Court has not ruled directly on get cases, it is impossible
to be certain whether it would classify an order of specific performance as a type of government action that advances or

inhibits religion. Past examples of “impermissible primary effect[]” include “[p]referential financial benefits for religion,”131

while “[b]enefit[s] flowing to religious speakers” in order to give them the “same access to government property as is given

to other speakers” constitutes a permissible primary effect.132 In Texas Monthly, Inc. v. Bullock, the Court struck down as

an impermissible primary effect, preferential sales tax exemptions for religious magazines,133 but, six years later, upheld, in
*1906  Rosenberger v. Rector & Visitors of University of Virginia, the constitutionality of providing funds to permit religious

speech a voice in a public forum, so long as the venue was equally open to non-religious and anti-religious speech.134 Unlike
the provision of preferential tax exemption to religious magazines, which clearly favors, and therefore advances, the financial
welfare of the beneficiary religious institutions, awarding an order of specific performance to grant a get or to appear before the
Beth Din does not advantage Judaism, but instead has the primary effect of supporting a host of secular goals outlined above.
On the other hand, the tone of the Rosenberger decision (even though adjudication of get disputes does not touch directly on
religious speech) suggests that the justices may be receptive to giving litigants the same access to one of our most public forums,
the civil courts, irrespective of whether their disputes emanate out of a religious agreement or a secular arrangement.

The third prong of the Lemon test prohibits only “excessive government entanglement with religion,” but does not call “for total

separation between church and state.”135 In Agostini v. Felton,136 the Court reaffirmed this perspective by noting that “[n]ot all
entanglements . . . [[[between church and state] have the effect of advancing or inhibiting religion. . . . Entanglement must be

‘excessive’ before it runs afoul of the Establishment Clause.”137 Many of the lower court decisions focus on this prong of the
Lemon test and hold that awarding an order of specific performance to grant a get does not result in excessive entanglement with
religion, because, pursuant to the mandate in Jones, the court can resolve the dispute using neutral, “well-established principles

of contract law to enforce the agreement made by the parties.”138

Once again, since the Supreme Court has not directly addressed a get dispute, one can only extrapolate from its other Religion
Clauses cases whether it would view the granting of an order of specific performance to give a get or appear before the Beth
Din as excessively entangling the government in religious affairs. Generally, based on the standards articulated in Lemon,
Agostini, and other related decisions, excessive entanglement occurs when there is a need for ongoing state supervision of
religious programs or if the state meddles in purely *1907  doctrinal matters. For example, the Court has held that provision
of remedial education, guidance, and job counseling services by public school employees to low-income students attending

qualified private religious elementary or secondary school does not constitute excessive entanglement.139 On the other hand,

the Court has found excessive entanglement when the government supervises religious institutions and programs too closely140

or when it discriminates amongst denominations.141 Since, in most of the get disputes, the court awards only a single order
of specific performance without assigning itself any continuing surveillance duties, usually there is no need for ongoing state
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supervision. Were a court, however, to take an active role in establishing the Beth Din or directing the form of the get document,

it would surely raise Establishment Clause alarm bells.142

Nevertheless, lower court decisions that rely on the general language of the ketubah to find an implied contractual agreement
to give a get do risk enmeshing the courts in a doctrinal analysis and thereby face a challenge under the third prong of the
Lemon test. While the neutral-principles approach may allow courts to find the basic elements of a contract in these cases,
it is not always evident how the courts can decipher what the parties agreed to in that contract without some exploration of
what “the laws of Moses and Israel” have to say regarding the granting of a get. In other words, a court may not be able to
use “purely secular terms,” as Jones requires, to examine what many would view as disputed questions of religious doctrine,
namely whether pursuant to “the laws of Moses and Israel” a husband may be forced to grant a get to his wife. As a testament
to this difficulty, courts looking to grant the wife's request for an order of specific performance based on the language in the

ketubah often base the core of their analysis on expert testimony by rabbis.143

As a result, some lower courts take the view that the judiciary is prohibited by the Religion Clauses from interfering in get

disputes that rely on the general interpretation of the ketubah.144 From this *1908  perspective, deciding what “the laws
of Moses and Israel” requires is a quintessential example of something that cannot be determined by reference to “neutral

principles,” because it requires the resolution of a contested religious question.145 Ironically, however, the set of decisions that
seek to recuse the judiciary from adjudicating religious disputes may risk becoming even more entangled in theological analysis

by trying to establish the religious underpinning of a get.146 The Supreme Court warned against this in Jones and suggested
that “a rule of compulsory deference” to religious institutions may cause even greater entanglement than the application of

neutral principles of law.147

The issue in most of the first and second category cases is whether the courts are constitutionally empowered to interpret the
ketubah, or the parties' express agreement related to the ketubah, to order the husband to grant a get or cooperate with the Beth
Din. In general, these decisions do not confront directly the question of deference to religious tribunals (in this case the Beth
Din). The third category of cases, led by the landmark decision Avitzur v. Avitzur, does precisely that and asks whether the
parties' agreement embodied in the ketubah to submit all controversies between husband and wife regarding “the standards of

the Jewish law of marriage” to the Beth Din is enforceable.148

The Avitzur majority first acknowledges that the judiciary may not consider disagreements centered purely on religious belief,
but goes on to recognize that, under Jones v. Wolf, courts may use the “neutral principles of law” approach to resolve “religious

disputes which do[] not entail consideration of doctrinal matters.”149 Next, the opinion notes that, when crafting a remedy, the
mere fact “that the obligations undertaken by the parties . . . are grounded in religious belief and practice does not preclude

enforcement of [the ketubah's] secular *1909  terms.”150 To that end, the Avitzur majority found that the parties' contract
to submit their marital dispute to a Beth Din constituted a secular arbitration agreement, which the court was empowered to

adjudicate under Jones.151 The court reasoned that it avoided “excessive entanglement between church and State” by relying
on “neutral principles of contract law, without reference to any religious principle,” to award the wife's request for specific

performance to submit to the jurisdiction of the Beth Din.152 The majority also repeatedly pointed out that it was not ordering

the husband to award a get, but merely enforcing the parties' contractual agreement to submit to religious arbitration.153 In light
of all the shortcomings of the second category of decisions and their tendency to risk lapsing into doctrinal analysis, Avitzur
may reflect a more tenable approach to reviewing religious disputes.

As stated earlier, in some of its religion clauses decisions, the Supreme Court has largely ignored the three-pronged Lemon
test and relied on the endorsement test, which asks whether a reasonable observer would conclude that a state action endorses
(or disapproves) or merely accommodates religion. Thus, within the context of the get cases, the appropriate inquiry under the
endorsement test is whether a reasonable observer would view awards of orders of specific performance as either an endorsement
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of Judaism, because it favors Orthodox and Conservative Jewish women, or a condemnation of Judaism, by sending the message
that the husband's power to withhold divorce is unjust. As described earlier, the Supreme Court, in Allegheny and Lynch,
emphasized the importance of “context” in Establishment Clause analysis and concluded that an objective observer would not

view a display of the crèche as an endorsement of religion if it were presented alongside other secular items.154 Given that
the crèche, which communicates one of the central messages of Christianity, “that God sent His son into the world to be a

Messiah,”155 may be deemed secular, it is not far-fetched to suggest that the Court will also uphold the non- *1910  sectarian
act of awarding orders of specific performance in get cases, as it can be justified on several secular bases. Instead of viewing
the judiciary's actions in get cases as either endorsing or condemning religion, a reasonable observer may consider orders
of specific performance as remedies crafted based on the parties' own agreement to (1) support general standards of gender
equality in family law, (2) uphold the freedom of contract and encourage settlement of disputes in divorce cases, and (3) level
the playing field for Orthodox and Conservative Jewish women (regarding their right to remarry). Furthermore, because, as
part of its guidance on the Establishment Clause, the Supreme Court has stated that the judiciary must treat believers and non-

believers equally,156 courts may in fact fail the endorsement test if they close their doors to litigants who are party to a religious
agreement, because they would be excluding believers from a very important public forum.

The Supreme Court's overall guidance on the Establishment Clause does not, by in large, counsel abstinence from the neutral
interpretation of contracts, even if the contracts address religious disputes. Consequently, a broad range of remedies awarded
in religious family law cases may be deemed constitutional, although courts should be more disciplined and rely solely on
neutral principles of law in crafting their decisions. Understandably, courts are most comfortable with adjudicating these cases
if the parties' agreement is encapsulated in an express settlement contract or if the agreement between the parties involves a
commitment to appear before the Beth Din rather than specifically to grant a get. Perhaps, inevitably, courts betray the greatest
anguish when resolving the second category of cases where the parties' understanding regarding a get must be implied from the
language of the ketubah rather than a separate settlement agreement. When confronted with this dilemma, some courts abstain
from adjudicating get disputes in order to avoid entanglement in doctrinal analysis under “the laws of Moses and Israel,” while
others attempt to apply the neutral-principles-of-law approach to interpret the secular parts of the ketubah in order to find an
implied obligation for the husband to grant a get to the wife.

2. Get Divorce Cases and the Free Exercise Clause

Concurrent with an Establishment Clause defense, husbands in get disputes often also assert that judicial orders of specific
performance violate their rights to freely exercise their religion. Generally, the *1911  defendant husband argues that because,
under Jewish law, the get has to be granted voluntarily, an order of specific performance interferes with his prerogative to choose

to give or withhold a get.157 A few husbands make the opposite argument, positing that, as liberal Jews they should not be

forced to practice the tenants of Orthodox Judaism, which they find “discriminatory” and “antimodern.”158

Free Exercise challenges in religious family law disputes could potentially be evaluated under either the standard set forth in
Smith or Sherbert's tepid strict scrutiny standard. As outlined above, in Smith, the Supreme Court held that for the purposes
of Free Exercise analysis, religious objectors are not entitled to an automatic exemption from a “neutral law of general

applicability,” which does not intentionally discriminate on the basis of religion, but only incidentally burdens religion.159

The Court went on to explain that such neutral laws are not required to pass the strict scrutiny standard of review, but may

be evaluated under the rational relationship test.160 On the other hand, if judicial remedies in religious divorce cases are not
characterized as neutral and instead are deemed to intentionally discriminate on the basis of religion, they must pass the strict
scrutiny test outlined in Sherbert.

Smith's detractors may object that its holding has no bearing on get disputes because Smith is limited to disputes involving
government legislation, not contractual arrangements between private parties. In fact, however, courts have applied Smith to
disputes emanating out of private contractual arrangements to protect state priorities, such as the state's interest in the general
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economic order.161 Other objectors may *1912  declare that get disputes are simply not concerned with a “neutral law of
general applicability.” While it is true that most of the get decisions do not deal with direct violations of legislation, it is possible
to characterize states' regimes of family law as a set of neutral laws of general applicability. In this context, the important
question is whether the judiciary's abstinence from reviewing Jewish divorce cases, which would result in rubber-stamping the
husband's refusal to grant a get, is the equivalent to giving him a religious exemption to civil family law. It is possible to draw
this conclusion because accommodating the husband's refusal to grant a get potentially reinserts discriminatory standards into
the balanced framework of divorce law, often giving recalcitrant partners a bargaining chip for negotiating better terms as part

of their overall divorce settlement.162 On the other hand, awarding the order of specific performance simply maintains a neutral
family law regime and disarms any negotiating advantage the husband may have. Just as in Smith, where the Supreme Court

held that Free Exercise rights may not be used as a shield against otherwise criminal activity,163 the Religion Clauses should
not be deployed to cloak otherwise sexist behavior.

Denying a husband's automatic exemption from gender-neutral family law standards also dovetails with the Supreme Court's
guidance in Jones on the Free Exercise defense. The Jones majority rejected the argument that “[t]he neutral-principles
approach . . . [would] ‘inhibit’ the free exercise of religion,” and instead emphasized that “the neutral principles approach,”

had the required “flexibility . . . to reflect the intentions of the parties.”164 The Court in Jones noted that church members
could at any time modify deeds to express how church property ownership would be allocated such that the courts' application

of neutral principles would inevitably result in outcomes that reflected the parties' wishes.165 Similarly, in crafting orders of
specific performance in get cases, courts use neutral principles of contract law to decipher the parties' intent from their own
contractual arrangement, “[c]ompelling a party to do nothing more than what that party has already promised,” which, as one

scholar noted, “hardly offends the spirit of individual autonomy that lies at the root of the First Amendment.”166

*1913  Smith is not applicable, however, in jurisdictions that have passed state RFRAs or adopted the Sherbert/Yoder state
constitutional models. As such, an order of specific performance would have to pass the strict scrutiny test outlined in Sherbert,
pursuant to which the party objecting to the awarding of the remedy must first establish that the order constitutes a substantial
burden on his religious belief, shifting the burden of proof to the other party, who must then demonstrate that an order of specific
performance is the least restrictive means of achieving a compelling governmental interest. As noted earlier, the strict scrutiny
test applied in Religion Clauses jurisprudence is a much weaker version of the same test applied in equal protection- or speech-

based analysis.167 As part of its Free Exercise Clause jurisprudence, the Supreme Court has found a range of objectives, such

as “maintaining a sound tax system” free of religious exceptions168 and “eradicating racial discrimination in education,”169 to
constitute compelling government goals. Extrapolating from these earlier decisions, it does not seem implausible to suggest that,
preventing gender discrimination in divorce law and preserving a fair family law regime (including protecting the right to marry

or remarry, which the Supreme Court has categorized as a fundamental right170) would constitute compelling goals, especially
under the lower strict-scrutiny standard applied in religion cases. In addition to sustaining the non-discriminatory framework
of family law, other compelling goals, which may be served by upholding orders of specific performance, include maintaining
the judiciary's ability to adjudicate religious disputes using neutral principles of contract law, thereby giving believers and non-
believers equal access to the courts, and restraining criminal behavior, such as extortion, amongst the divorcing parties.

Finally, granting an order of specific performance in get cases is the least restrictive means of achieving the above compelling
goals. Unlike Sherbert, where the Court held that the risk of fraudulent claimants “feigning religious objections to Saturday

work” would not “dilute the unemployment compensation fund,”171 hampering the judiciary's ability to oversee religious

disputes using neutral principles of law would certainly tarnish the state's “obvious and legitimate interest”172 in *1914

adjudicating these disagreements and would deny parties to Jewish marriage contracts a “civil forum”173 for resolving their

dispute.174
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On balance, it appears that challenges to judicial orders of specific performance pursuant to the Free Exercise Clause stand
on a weak leg under both Smith and Sherbert. Furthermore, enforcing absolute religious liberty, in disregard of Smith and

Sherbert, would mean that “harm to women yields to religious freedom without judicial review.”175 Conversely, permitting
judicial intervention in religious disputes using neutral legal tools preserves the jurisdiction of the courts and affords an impartial
civil forum where litigants can resolve their disputes based on non-discriminatory standards. Often times, this approach more
appropriately reflects the parties' own contractual arrangement while at the same time maintaining the standards of gender
equality that frame modern family law.

B. Islamic Divorce and Mahr Provisions

Another area of family law disputes where courts have struggled to honor private religious agreements within the boundaries
of Religion Clauses jurisprudence, without forfeiting legal safeguards against gender discrimination, involves mahr provisions

in Islamic marriage contracts. The Qur'an defines the mahr as a gift to the bride for entering into the marriage contract.176 In
the English translation of the portion of the marriage ceremony that relates to the mahr, the woman states “I give myself to you

in marriage for the marriage gift which is ‘x,”’ and “[i]n place of ‘x,”’ the parties enter the amount of the agreed-upon mahr.177

Much like the get decisions, the mahr cases also raise concerns about whether their adjudication excessively entangles the
judiciary with religion or impermissibly interferes with the litigants' rights to freely practice their religion. However, because,
with minor nuances, the analysis regarding these broad issues are the same as those already addressed in the get decisions,
this Part narrows its lens further and focuses on whether courts meet Jones's challenge of finding a suitable secular tool that
closely parallels the religious provision underpinning the agreement to use as the basis for resolving the dispute on civil *1915
grounds. The mahr decisions show that when lower courts do not understand the precise nature of a religious provision, they
often choose a secular tool that bears very little resemblance to the religious article, handicapping the judiciary's ability to reach
a holding that reflects the parties' intent.

Some scholars have suggested that Jones is too vague to help courts identify specifically which “purely secular terms”178 should

be used in each instance of resolving a religious dispute, thereby limiting its predictability value.179 Consequently, they reason,
courts end up employing too wide a variety of, often inappropriate, secular tools to resolve strikingly similar disputes causing

confusion and uncertainty.180 This Article's findings suggest, however, that the reason the lower courts render inconsistent
decisions, is not because the Supreme Court's directive in Jones is inherently flawed, but rather because lower courts interpret
Jones too narrowly, leaving little room to understand the nature of the religious provision underpinning the dispute. Thus
handicapped, courts are often unable to identify an appropriate civil legal tool to analogize to the religious article.

As noted earlier, the Jones majority categorically recognized the state's “obvious and legitimate interest” in providing a “civil

forum” where religious disputes could be resolved conclusively.181 Also, as highlighted earlier, the judiciary has occasionally
employed resources such as expert testimony as part of its choice-of-law decisions to understand religious standards without

raising Establishment Clause concerns.182 The combination of Jones's directive and the history of religious choice-of-law
decisions points to an approach whereby civil courts can resolve religious disputes by first taking the opportunity to understand
the religious instrument at issue and then, based on that comprehension, identify the closest matching secular tool with which

to resolve the dispute.183 In this way, courts would not base their decisions *1916  on any religious standard discussed by the

experts,184 but would use the information solely to identify an appropriate secular legal tool with which to resolve the mahr
dispute.

Hampered by their limited understanding of the nature of the mahr, and based on the definition of a premarital agreement in the

Uniform Premarital Agreement Act as a contract “made in contemplation of marriage and to be effective upon marriage,”185

many courts reflexively analogize the mahr to a premarital agreement.186 On closer examination, however, one can draw out
key differences between a mahr provision and a prenuptial agreement. First, the tendency to compare the mahr to a premarital
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agreement stems largely from the judiciary's assumption that Islamic marriage mirrors the Western narrative, which views

marriage as either a sacrament or a simple civil union.187 As a result, any financial agreement negotiated between a couple in the
West as part of their marital arrangement entails an extra, voluntary step and, as such, is assumed to center around the bargaining
away of certain rights. Thus, legal protections (crafted around pre-marital statutes and under the common law) mandate specific
acts, such as the disclosure of the parties' assets or the requirement that an attorney be present at the time the agreement is

executed.188 By contrast, an Islamic marriage is centered on a simple contract, which embodies certain mandatory terms as
a pre-requisite for matrimony and is null and void without the necessary bargaining over the mahr provision. Muslims, who
are quite familiar with the customary haggling over the mahr, are not under the slightest misconception that the negotiation

represents in any remote way an extraordinary or unanticipated bargaining away of their rights.189 The mahr is simply a gift,
and any *1917  expectation over assets a Muslim husband or wife may have do not stem from the marriage contract, but rather

from Islamic property law.190

Second, the mahr constitutes a mandatory part of an Islamic marriage contract,191 unlike a prenuptial agreement, which is a
voluntary agreement to modify certain civil standards. As such, while a couple entering into a civil marriage has to make a
conscious decision to execute a prenuptial agreement, parties to an Islamic marriage contract cannot marry without a mahr
provision. If they fail to agree upon a mahr, by default, under Islamic law, the husband will be required to give the wife a “proper

Mahr which [is] in accordance with the Mahr usually paid to women of her category.”192

Third, it is worth repeating that the Qur'an defines the mahr as a gift to the bride for entering into the marriage contract,193

and not as a vehicle for apportioning property and resources at the time of divorce.194 It is not therefore compensation to be
distributed at the time of divorce, but a prize for the wife in exchange for her agreement to marry. As such, the mahr is payable
at any time during the life of the marriage, even if the parties never divorce, while a prenuptial agreement mostly anticipates
the division of resources in the event of a divorce. Consequently, because the mahr is not designed to address the division of
assets, it lacks the procedural safeguards that exist in most prenuptial statutes. For example, there is neither a requirement for

the “fair and reasonable disclosure of the property”195 nor much sanction against what might be considered unconscionable
behavior under statutory prenuptial regimes.

Fourth, in many Islamic countries there is no civil alternative to a religious agreement. Participants must enter into an Islamic
marriage contract and, as noted above, by necessity stipulate to a mahr provision. Thus, many Muslim immigrants who married
before coming to the United States may not have had the option of a civil marriage to avoid the mahr provision. Even Muslims
living outside of Islamic countries at the time of their marriage, where, in theory, they have the option of foregoing a religious
ceremony, are often under enormous pressure to solemnize their bond in accordance with religious procedure--otherwise their
union would be deemed illegitimate with grave social implications. By contrast, no one in the United States is obligated to
*1918  enter into a prenuptial agreement and in the process potentially forgo the benefits of civil family law protections.

A final unusual characteristic of the mahr (and the Islamic marriage contract in general) that differentiates it from a prenuptial
agreement relates to the wife's rights to divorce under Islamic Law, which are much more limited than a husband's. Under Islamic

standards, one way for the wife to obtain a divorce is to offer to give up her mahr.196 According to some Islamic authorities,
the amount of property the husband takes in consideration for granting a divorce should not exceed the mahr in the case of a

“Mubarat Divorce,” where the husband and wife develop “mutual aversion” to each other,197 but may exceed the mahr in the

case of a “Khula' Divorce,” where the wife alone develops an aversion to the husband.198 This contrasts dramatically with the
general standard in the United States where women have the same rights to divorce as men and are typically not under pressure
to relinquish the assets already allocated to the wife in a prenuptial agreement to coax a divorce from their husbands.

Ignoring these glaring distinctions between a mahr and a prenuptial agreement can lead to some unwelcome results in the
lower courts. The most obvious risk of analogizing the mahr to a premarital agreement is that it could easily be struck down
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on technical grounds because it is negotiated simply according to community customs without attention to common law and
statutory standards that must be met when executing a legally binding prenuptial agreement. Consequently, when a mahr
agreement is struck down because it was not entered into in a timely manner or because the parties failed to consult a lawyer
or properly disclose their assets, the wife is deprived of the benefit of her contractual bargain, even though none of these steps

were a pre-requisite at the time she executed the mahr.199

*1919  Ironically, a potentially even more damaging fate may befall the wife if the court mischaracterizes the mahr as a
prenuptial agreement and then upholds it as the parties' sole agreement for the comprehensive division of all their marital
property, often placing the wife in a dramatically weaker position than if the allocation of assets was adjudicated under a civil
regime. While many state prenuptial statutes contain default rules giving the wife rights in property titled in the husband's name
if a civil prenuptial agreement is silent on marital property, Islamic law does not give the wife any rights in property titled in
her husband's name, and, since the mahr is not designed to address the division of the marital estate, she is often left at the time

of divorce only with the gift she received for entering into the marriage.200

Some lower court decisions indicate that, in an effort to reach a just outcome, courts are willing to treat factually similar cases
very differently and strike down a mahr provision on public policy grounds if drawing the parallel with a prenuptial agreement

will deprive the wife of any meaningful amount of community property,201 but uphold the validity of the mahr as a premarital

agreement in the absence of a significant marital estate, so that the wife may derive some financial benefit from the union.202 For
example, in Shaban v. Shaban, the husband argued that the marriage contract constituted a prenuptial agreement and signified

the wife's assent to accepting a thirty dollar mahr in place of a share of the parties' three million dollar estate.203 The California
Court of Appeals confirmed the lower court's ruling that the terms of the contract were too vague to constitute a prenuptial

agreement and instead held that the document was a simple “marriage certificate.”204

*1920  On the other hand, in Akileh v. Elchahal, where the marital estate was insignificant, but the parties had stipulated to a
$50,000 mahr provision, the court, confronted with perhaps an even vaguer marriage contract than the one in Shaban, readily
ruled that the mahr constituted an enforceable prenuptial agreement, entitling the wife to the $50,000 she demanded under the

terms of the document.205 The court's sympathies were particularly aroused in this case because the wife sought divorce after
she contracted genital warts from her husband a year after the marriage, which condition he had failed to disclose prior to their

union.206 Similarly, in Afghahi v. Ghafoorian, where the couple had no other assets, the court held that the marriage contract

constituted a premarital agreement and enforced payment under the mahr provision.207

While the courts' concern for the wives' welfare in these cases is admirable, the inconsistency, which results from comparing
the mahr to a premarital agreement, weakens the value (and predictability) of the mahr decisions in guarding against gender
discrimination. In all of the above cases, the courts could have arrived at the same result by comparing the mahr to a simple

contract instead of a premarital agreement. By drawing the parallel to a simple contract, the court in Shahban208 could have
enforced the husband's commitment to pay a nominal sum under the Islamic marriage contract and still divided the marital
estate according to civil standards. Similarly, the Akileh and Afghahi courts could have evaluated the mahr provisions as simple
contracts and examined if the parties had a valid arrangement pursuant to civil contract law. In this way, the methodology of all
the decisions would have been uniform, instead of diametric opposites, thereby avoiding the need to manipulate the technical
requirements of what constitutes a valid premarital agreement to reach a desired result.

The strategy of evaluating mahr provisions as premarital agreements becomes even riskier in disputes where the marriage took
place abroad. In these decisions, courts face greater pressure to either enforce mahr provisions as premarital agreements (as part
of a foreign divorce order), to the great financial detriment of women, or to strike down the foreign divorce orders and confront

charges of defective *1921  comity analysis.209 Furthermore, this group of decisions highlights the ease with which some
courts fall into the trap of resolving mahr decisions on religious grounds instead of deploying the neutral-principles approach
set forth in Jones.
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In Chaudry v. Chaudry,210 a couple moved to the United States after marrying in Pakistan pursuant to an Islamic ceremony in

1961.211 In 1968, the wife moved back to Pakistan with her two children, thinking that her husband would permanently join

her.212 Instead, the husband took affirmative steps to prevent his wife and children from moving back to the United States to
live with him, and in 1973, informed the wife by mail that he had filed divorce papers with the Pakistani consulate in New

York City.213 The divorce was confirmed by Pakistani courts in 1974 and 1975 respectively, but the wife instituted a separate

maintenance action in New Jersey in 1975.214 The New Jersey appellate division reversed the trial court and upheld the Pakistani

divorce pursuant to the “the principles of comity.”215 The court reasoned that the five years the wife had spent in the United
States and the husband's ongoing domicile in New Jersey constituted an insufficient “nexus” to New Jersey for its courts to

award the wife equitable distribution of property.216 The court then went on, incorrectly, to equate the Islamic marriage contract
with a prenuptial agreement, but, instead of using the neutral-principles approach to gauge its validity, it applied Pakistani law,

which, for the major tenets of family law, is based on the Shariah.217 As part of its analysis, the court conceded that, according
to expert testimony, under Pakistani law, the wife “was not entitled to alimony or support upon a divorce” and that “[a] provision

in the agreement to the contrary would be void as a matter of law.”218 In other words, the court acknowledged that, at the time of
her marriage, the wife was categorically forbidden to negotiate any terms regarding support--in contrast to prenuptial regimes

in the *1922  United States, which generally do not even allow the parties to waive alimony,219 never mind tolerate a blanket
prohibition on the parties' right to negotiate support benefits. Yet, despite such glaring discrepancies, the court concluded “that
the wife is not entitled to equitable distribution by reason of the [antinuptial] agreement” and limited her to a single, lump sum

payment of $1,500.220

Thirty years later, in Aleem v. Aleem, the Maryland Court of Appeals came to the opposite conclusion in a case where the
couple had married in Pakistan but lived in the United States for twenty years, with the husband on a special work visa and the

wife a green card holder.221 The husband worked at the World Bank, and the dispute concerned the division of his pension.
After the wife initiated divorce proceedings, the husband went to the Pakistani embassy in Washington, D.C. and obtained an

Islamic divorce, or talaq, by declaring three times “I Divorce thee Farah Aleem.”222 The court compared the Pakistani marriage
contract to a premarital agreement, but rejected the husband's claim that payment of the mahr, in the amount of $2,500, was all
that was “due the wife, as opposed to the one half of almost two million dollars that she might be entitled to under Maryland

law.”223 The Court reasoned that the Pakistani marriage contract could not be equated with a valid premarital agreement because
Islamic law, which formed the basis of Pakistani family law, and Maryland law differed dramatically on how marital property
is apportioned between the parties when there is no agreement in place. The court noted that, under Islamic Law, if the marriage
contract is silent on the division of marital assets, the wife is not entitled to any of the community property that is not in her
name, while the opposite is true under Maryland law, whereby if the premarital agreement is silent, “the wife has . . . rights in

property titled in the husband's name.”224 After striking down the mahr arrangement on technical grounds, the court extended
its examination on religious grounds to the comity issue and refused to recognize talaq laws in Pakistan. The court held that
because the husband could execute a divorce unilaterally without either notice to the wife or any opportunity to share in the
equal division of the marital property, the conflict was *1923  “so substantial that applying Pakistani law in the instant matter

would be contrary to Maryland public policy.”225

Notwithstanding radically different outcomes, both courts made the mistake of comparing the applicable Islamic marriage
contract to a prenuptial agreement and then evaluating the wife's rights according to religious standards, an approach that is
particularly tempting when the court seeks, pursuant to established comity standards, to uphold a foreign divorce. In this way, the
Chaudry decision subjected itself to the charge that it showed scant concern for women's welfare and gender equality, while the
Aleem decision exposed itself to the allegation that it resolved the dispute in an overbearing fashion showing total disrespect for

established rules of Comity.226 If both courts had instead resolved the disputes by analogizing the Islamic marriage agreement
to a simple contract rather than a prenuptial agreement and employed the neutral-principles approach, they could have upheld
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the foreign divorce, enforced the parties' arrangement on the mahr, and allocated assets and support according to the relevant
state statutes. To this end, the Chaudry court even acknowledged that there was much precedent under New Jersey law for

awarding alimony and equitable division of property where a foreign divorce does not provide for these rights.227

The final two cases, Zawahiri v. Alwattar228 and Odatalla v. Odatalla,229 best demonstrate how the selection of secular terms
with *1924  which to scrutinize the mahr can change the outcome of a dispute even when the facts are strikingly similar. In
both instances, the courts employed Jones's neutral-principles doctrine, but one compared the mahr to a premarital agreement,

while the other drew the parallel to a simple contract.230 In Zawahiri, the couple married pursuant to an Islamic ceremony, after
being introduced by their parents. According to tradition, at the time of the ceremony, they negotiated and signed the marriage
agreement at the house of the bride's parents. The opinion indicates that the groom and the prospective bride's father were
advised by some of the male witnesses to the marriage on an appropriate amount for the mahr and “[u]ltimately . . . settled on

$25,000 for the ‘postponed’ portion of the mahr” and on a ring and gold already given to the bride.231 The couple in the second
case, Odatalla, also entered into an Islamic marriage contract at the home of the prospective bride and proceeded to negotiate
the terms and conditions of the mahr at the time of the ceremony. The Odatalla opinion describes a videotape that shows the

families sitting around the living room “negotiating the terms and conditions of the entire Islamic marriage license.”232 There

was no attorney present at either ceremony, a fact specifically stipulated in the Zawahari decision,233 but also implied by the

Odatalla opinion.234

However, despite the factual parallels, the outcomes of the two decisions differ dramatically because the Zawahari court

analogized the mahr to a premarital agreement,235 whereas the Odatalla court called it “nothing more and nothing less than a

simple contract between two consenting adults.”236 In Zawahiri, the Ohio Court of Appeals rejected, on procedural grounds, the

wife's argument that the mahr provision should be evaluated as a general contract,237 even though it acknowledged that out-of-
state courts had accepted similar comparisons. Instead, the court persisted in comparing the mahr to a premarital agreement and
upheld the lower court's ruling striking down the mahr provision because the circumstances, including the husband's inability
to consult with counsel, indicated “overreaching” and failed to *1925  meet the standard under Ohio law that the parties enter

into a premarital agreement “freely without fraud, duress, coercion, or overreaching.”238

In comparing the mahr to a prenuptial agreement, the Zawahiri court misunderstood both the nature of the mahr and the cultural
context in which it is commonly negotiated. As one scholar has noted, negotiating the mahr at the time of the ceremony is “as
much a part of the social script of Muslim marriages as church bells, aisles, alters, and priests or ministers are for Christian

marriages.”239 It is therefore highly unlikely that a Muslim man entering into an arranged marriage, such as the one described
in the Zawahiri case, would not be fully aware that a mahr must be negotiated as part of the ceremony. In Zawahiri, the court
seemed swayed by the husband's claim that the imam raised the issue of mahr only two hours before the ceremony and that,

after a hurried negotiation, “[he] agreed to a ‘postponed’ mahr of $25,000 because he was embarrassed and stressed.”240 Also,
it is not surprising that the facts of the two cases are strikingly similar since they follow common cultural practices of many

Muslim weddings. It is not unusual for the parties to negotiate the details of the mahr in the absence of an attorney241 and at the

last minute right before the ceremony.242 Thus, the Zawahiri court's depiction of the mahr negotiations as crafty and coercive
is completely misrepresentative. While a similar sequence of events as part of negotiating a prenuptial agreement in the West
may seem conniving, the wedding process described in Zawahiri is quite standard. Under these circumstances, the Zawahiri
court, by comparing the mahr to a premarital agreement, was forced into a theoretical straitjacket, almost guaranteeing that it
would strike down the mahr provision on technical grounds.

By contrast, the Odatalla court was not at all disturbed by the absence of an attorney and the lack of any pre-planning

in negotiating the details of the mahr.243 Furthermore, the court rejected the husband's claim that it was prohibited from

adjudicating the dispute under the Establishment Clause and squarely grounded its holding in the neutral-principles approach.244
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Relying on Jones, the court stated that agreements reached as part of a religious ceremony are enforceable if *1926  they (1)
are “capable of specific performance under ‘neutral principles of law”’ and (2) “meet[] the state's standards for those ‘neutral

principles of law’.”245 In selecting an appropriate civil legal doctrine, the court declared that the mahr was “nothing more and
nothing less than a simple contract between two consenting adults” and held that “the essential elements of a contract [were]

present.”246 To that end, the New Jersey Superior Court approvingly cited the videotape of the last-minute negotiations during
the marriage party to show that the husband executed the marriage agreement “freely and voluntarily . . . making an offer to

the [wife],” and the wife signed “making an acceptance of the offer.”247 The court also noted that Mr. Odatalla gave “one gold

coin” to the wife as “the symbolic first payment[[[,] . . . confirming his intention to be bound by the Mahr Agreement.”248

As this brief survey of Islamic divorce cases demonstrates, the judiciary makes two mistakes in resolving mahr disputes. First,

courts do not take the effort to understand the nature of the mahr and wrongly compare it to a premarital agreement.249 As a
result, the decisions often do not reflect the intent of the parties and frequently allow one party to exploit technicalities under civil
law to forgo his or her obligation, sometimes resulting in gross unfairness to the other party. In addition to better reflecting the
parties' intent, taking steps to understand the mahr and drawing the parallel to a simple contract may also ease courts' temptation

to reach fair results at any cost, even by manipulating the technical requirements for what constitutes a valid prenuptial.250

*1927  Second, some courts tend to ignore the neutral-principles approach and evaluate mahr disputes based on Islamic
standards. This risks running afoul of Establishment Clause limitations on the judiciary's ability to delve into religious

doctrine.251 The solution to both these mistakes is to use neutral principles of contract law only to interpret the specific mahr
provisions in the marriage contract, thereby avoiding the trap of applying Islamic rather than American law to a couple's divorce
arrangement. Drawing the parallel to a simple contract would also go a long way toward harmonizing disputes involving
marriage contracts negotiated abroad and allow the judiciary the flexibility to recognize Islamic divorce, or talaq, without
necessarily dividing the couples' marital estate based on religious rather than civil standards. Hence, rooting courts' decisions
on civil contract law would strengthen the judiciary's ability to render well-thought-out, consistent decisions, eliminate the most
glaringly unfair outcomes, and lower the risk of basing their evaluation on religious standards.

Next this Article considers the increased use of religious arbitration, which has forced many nations to grapple with how to

best integrate religious legal pluralism into their judicial framework.252 Given this shift, it is important to examine whether
deference by the civil judiciary to religious tribunals sanctions a form of autonomous religious governance that could result
in violation of individual liberties and run the risk of indirectly injecting into the legal system discrimination that has only
recently been eliminated.

*1928  III. Religious Arbitration

This Article's central inquiry has focused on whether parties to religious contracts should have recourse to civil courts to resolve
potential disagreements. This question embodies two main areas of concern, and, so far, the examination has centered on whether
civil courts have any meaningful authority under the Religion Clauses of the Constitution to resolve religious disputes. Within
the context of religious divorce cases, this Article suggests that courts do indeed have real power pursuant to the neutral-
principles approach to substantively review certain religious disputes. This Part now turns to the second area of concern and
asks whether it would not be more prudent for courts to defer to the holdings of religious forums even when they have the
constitutional authority to review religious disputes. In the United States, religious tribunals, including Christian organizations,
such as Peacemaker Ministries, and Beth Dins, routinely resolve doctrinal disagreements as well as commercial and family

law disagreements.253 There are also a growing number of forums for Islamic arbitration.254 Wherever available, parties may

submit their disputes to an arbitration court, such as an “Islamic Mosque,”255 and, at least in Texas, parties can stipulate to

religious arbitration under the Texas General Arbitration Act to resolve their marital disputes.256
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Currently, following the Supreme Court's interpretation of the FAA urging deference to arbitration panels,257 secular courts
regularly uphold religious tribunals' decisions without addressing the substantive issues that shaped the original dispute.
Supporters of this approach propose that judicial acquiescence to religious arbitration follow the same parameters as deference
to secular arbitration, where any compromise of individuals' rights is simply the price to pay for an efficient system of binding

arbitration.258 This superficial symmetry, *1929  however, fails to take into consideration ways in which religious arbitration
opens the door to a whole series of laws with a different spirit than laws that govern the secular arbitration system. There are two
possible unwelcome consequences. First, the individual rights of the party challenging the religious arbitration award may be
compromised under rules that violate equity norms and diverge dramatically from civil standards that the party would ordinarily

be judged by in a secular forum.259 Second, basing religious arbitration awards on biased standards may impact “substantial

public and third-party interests,”260 with the risk of re-inscribing into law through a back door “discrimination that has only

recently been ameliorated.”261

The judiciary, therefore, finds itself in an awkward position where it is empowered to substantively review many religious awards
under the neutral-principles doctrine but is held at bay by the Supreme Court's interpretation of the FAA. As a result, it seems
appropriate to investigate whether the Court's strict guidelines under the FAA should be loosened and to explore circumstances
under which deference to religious arbitration is appropriate. Many commentators persuasively argue that religious arbitration

should be non-binding in order to permit the courts the right to substantively review all such awards.262 Ayelet Shachar, who
has written extensively on this issue, proposes under her theory of “transformative accommodation,” which seeks a balance
between personal liberties and religious practices, that parties should have the right to opt out of religious arbitration when

the “relevant power-holder has failed to provide remedies to the plight of *1930  the individual.”263 She worries that giving
religious tribunals unbounded jurisdiction over group members not only impacts individual liberties, but also stunts the cause
of reform because religious leaders may deem “all ‘alternative’ suggestions for reform as signs of cultural decay and corrupting

outside infiltration.”264 At the same time, within the context of deference to religious tribunals, she rejects the state's role as a
guarantor of a limited set of basic rights since such an approach handicaps an individual's ability to maintain a religious cultural

identity.265 Instead she suggests that citizenship rights should be expanded to include “the recognition [and] accommodation

of minority cultures,” an approach that deviates “from standard citizenship theory.”266

While I am largely sympathetic to Shachar's position, it does not entirely escape the charge that “transformative accommodation”
gives the civil judiciary unbridled discretion to decide if religious arbitrators have failed “to effectively respond to constituent

needs.”267 Critics charge that Shachar's approach “enables . . . parties to switch jurisdictions” merely because it is “in their best

interests,” thereby preventing the arbitration proceeding from reaching any “meaningful conclusion.”268 One solution to this
dilemma is to keep in place the choice to opt out, but to tie it to a more concrete standard. Instead of allowing either party to
switch jurisdictions simply based on a civil court's determination that the arbitrators “failed to provide remedies to the plight

of the individual,”269 any opt-out option could be limited to those circumstances where there is a lack of convergence between
the goals and standards of the applicable secular and religious laws.

The challenge with this approach, of course, is to fully draw out what is meant by convergence. Martha Minow suggests that the

possibility of convergence exists when two sides can find “common ground without sacrificing principles.”270 For the purpose
of determining when it may be appropriate for the civil judiciary to defer to the holding of religious tribunals, convergence may
be said to exist *1931  when comparable sets of religious and secular rules are rooted in concepts of equity and broadly share
similar goals. Thus, in applying a convergence test, one would ask two questions: First, whether the religious standard, like

the secular law, treats different groups equally; and second, whether the religious and civil standards share similar goals.271 If

the answer to both questions is yes, then deference to the religious tribunal in that instance may be appropriate.272 However,
if the answer to either question is no, then automatic deference is not appropriate, and the civil court overseeing the dispute
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should examine the underlying substantive claim raised by the parties to determine whether the arbitration award should be

struck down.273

Some may argue that the public policy exception, which renders unenforceable any agreement where individuals waive rights
designed to protect society at large, already encompasses what a “convergence” standard would seek to cover. There are,
however, a number of ways the public policy exception fails to provide adequate protection in the arbitration setting. First, as
a matter of law, it is unclear, under recent Supreme Court decisions, whether public policy remains a viable basis for vacating

arbitration decisions. In its 2008 decision, Hall Street Associates, L.L.C. v. Mattel, Inc.,274 the Supreme Court held that the
FAA “unequivocally tells courts to grant confirmation in all cases, except when one of the ‘prescribed’ exceptions [set forth

in the statute] applies.”275 Under the FAA, judicial review of arbitration awards is limited to “where the award was procured

by corruption, fraud, or undue means,” or some similar procedural irregularity.276 Since the public policy exception does not
constitute one of the “prescribed exceptions” in the FAA, the decision implicitly jeopardizes its continued viability in the
arbitration context. Indeed, subsequent judicial rulings certainly indicate that lower courts have interpreted Hall Street to mean

that public policy is no longer an option for vacating arbitration awards.277

*1932  Second, the mahr decisions, particularly those centering around issues of comity, demonstrate that courts can apply
public policy standards with too much flexibility, resulting in a great deal of inconsistency and confusion. In an effort to reach
fair results, courts appear more willing to strike down a mahr provision on public policy grounds if drawing the parallel with

a prenuptial agreement will deprive the wife of any meaningful marital property,278 but will readily uphold the validity of the

mahr as a premarital agreement in the absence of a significant estate, so that the wife may retain minimal economic security.279

By contrast, a convergence standard will permit the courts less flexibility and obligate them to more objectively measure the
difference between the goals and standards of a religious instrument and its secular counterpart.

Third, some scholars feel that irrespective of the Supreme Court's pronouncements on the public policy exception, “religious

arbitral awards should be enforced even when they violate public policy.”280 Otherwise, they propose, religious arbitration will

lose its effectiveness as an “efficient, fair, and relatively inexpensive” alternative to the courts.281 While this perspective is
troubling because completely restricting the courts' ability to review arbitration awards in violation of the public's interest could
jeopardize many important societal interests, it is possible that some of the concerns of these scholars will be alleviated if a
tightly drawn and more objective “convergence standard” is applied.

A specific example might better illuminate this point. Under Jewish law, the “principle of Hasagath Gevul (literally ‘encroaching
on the border’) . . . . prohibits an individual from opening a second business identical to an existing business in such close

proximity that doing so would lead to the financial ruin of the existing business.”282 Thus, Rabbinical courts may often find
themselves in conflict with civil antitrust standards in the United States because under the *1933  “encroachment” principle

they may protect businesses even from fair competition if it is clear that such competition will be ruinous.283 In light of these
differences, without a “convergence standard,” the civil judiciary would likely vacate arbitration awards by Rabbinical courts
that deviated from civil antitrust standards.

A convergence standard, however, would ask whether secular and Jewish anti-competition laws are both rooted in concepts
of equity and whether both approaches broadly share similar goals. It is readily decipherable that the principle of Hasagath
Gevul, like secular antitrust standards, applies equally and neutrally to any party undertaking a business enterprise. It does not
seek to award an undue advantage according to any economic criteria or to discriminate on any other basis. Moreover, anti-
competitive standards under Jewish law share the same goals as civil antitrust laws, namely some level of protection against
ruinous destruction of businesses that have invested significant resources in their enterprise. Thus, a choice-of-law provision
between two businesses to arbitrate their disputes in a Rabbinical court according to the principle of Hasagath Gevul would have
a much fairer chance of being upheld under a convergence standard than the current public policy analysis the courts employ.
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By contrast, it will typically be much harder to justify deference to religious arbitration in family law disputes under the

convergence standard.284 For example, as described above, under Islamic law, men are entitled to unilateral divorce by simply

declaring three times “I divorce thee” without any obligation to provide notice or general due process rights to their wives.285

Any arbitral decision that upholds a divorce on these terms will fail the convergence test because it treats men and women
differently--unlike secular divorce rules, which are rooted in a gender-neutral approach and treat men and women in the same

manner.286 Similarly, because husbands retain almost complete control over divorce under Jewish law, arbitral awards relating

to get disputes should also be subject to substantive review under a convergence test.287

*1934  Supporters of religious autonomy, who, at first, may resent the restrictions a convergence test would place on arbitral
independence, might take comfort in the idea that an objective test would likely reassure some current skeptics and detractors
and thus increase the circle of support for legal pluralism. Under a convergence standard, it appears that a significant degree of
deference may be appropriate in religious disputes governing business arrangements, where the parties are more sophisticated
than those involved in family disputes and where similar religious and secular standards and goals often prevail. Conversely,
deference to religious tribunals may be unacceptable in areas such as family law if the underlying contract is grounded in rules
that do not convey the same rights to men and women. In the end, putting together an objective measure for evaluating when
automatic deference to religious tribunals is appropriate serves as the best method for advancing a secure, long-term role for
religious arbitration, without risking violation of other fundamental rights. Moreover, a pluralistic, but flexible, system may
reassure skeptics and encourage religious communities to take steps toward a more liberal interpretation of religious doctrine,
thereby persuading a greater percentage of their members to choose to stay within the framework of religious arbitration.

Conclusion

Throughout the history of the United States, religious institutions and communities have striven for greater autonomy both by
pushing for a broad reading of constitutional protections under the Religion Clauses and by fighting for the independence of
alternative religious dispute resolution forums. Religious arbitration, which has historically found a very receptive home in the
United States, has become the foremost battleground for championing the cause of legal pluralism and religious sovereignty.
However, as this Article details, while it is hard to find fault in the basic idea that parties should be permitted to structure their
relationships and adjudicate their disputes based on shared values, religious arbitration poses a number of unusual problems
that renders its execution somewhat challenging.

The greatest difficulty presented by religious arbitration involves potential clashes between a number of religious laws and
standards and certain civil protections, including many concerned with gender equality. Courts' abilities to deal with this conflict
have been limited by two constraints. First, the Supreme Court's interpretation of the FAA, *1935  directing the judiciary to
defer to arbitration decisions, has prompted courts readily to accede to the holdings of religious arbitral bodies without paying
much attention to the underlying substantive issues that characterized the original dispute. Second, a misreading of constitutional
guidelines, including those set forth in Jones, has convinced some lower courts that going beyond procedural review of religious
arbitral awards will result in Establishment Clause violations by impermissibly entangling the courts in doctrinal analysis.

The first part of this Article takes aim at the second constraint, namely, the general misreading of the Supreme Court's
constitutional guidelines on the Religion Clauses, and demonstrates that the Supreme Court articulated the neutral-principles
doctrine in Jones for the very purpose of allowing judicial review of disputes arising out of religious agreements. By
championing the neutral-principles approach, the Court rejected the premise that judicial review of religious contracts violates

the Establishment Clause288 and secured for group members, whose fundamental rights were at risk of being violated by
discriminatory religious standards, continued access to secular courts to defend their civil liberties. The Court's resolution to
keep open the gates of the judiciary also minimized the risk of re-inscribing into law through a back door discriminatory gender

standards that have “only recently been ameliorated.”289
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In tackling the first constraint, this Article suggests that the Supreme Court's interpretation of the FAA, requiring blanket
deference to alternative religious dispute resolution forums, is too broad and instead proposes a new methodology, the
convergence test, for determining when automatic deference to religious arbitration is appropriate. The convergence test asks
a two-fold question: Whether the religious standard underpinning the dispute treats different groups equally, and whether
the religious and its corresponding civil standard share the same goals. If the answer to both of these questions is yes, the
convergence test authorizes automatic deference to religious forums, but if the answer to either question is no, the test mandates
that courts examine, pursuant to the neutral-principles doctrine, the underlying substantive claim raised by the parties to
determine whether the arbitration award should be struck down. Overall, the convergence test is a more objective standard than
current approaches, including the *1936  public policy exception, for determining when to defer to religious arbitration. By
limiting compulsory deference to religious forums to instances where there is convergence between the goals and standards of
religious and secular laws, the test seeks to distinguish “questionable” arbitration awards from the routine and thus advance and
secure a long-term role for religious arbitration without threatening group members' access to the civil courts.

The third serious challenge religious arbitration poses concerns pressures contracting parties may feel from their communities
to subscribe to the authority of religious forums. While this problem does not raise the same analytical dilemmas as a clash
between fundamental rights or constitutional violations of the Religion Clauses, it embodies a myriad of important practical and
procedural difficulties, whose resolution would be crucial to the success of any pluralistic architecture. Although it is beyond
the scope of this Article to consider these issues in detail, it is worth raising some of the concerns. For example, since a dual
jurisdiction framework will be more difficult to administer and understand, should the state put in place programs that will inform
the parties of their respective rights under each system? Will women in certain communities have the independence (emotional

and material) to exercise their civil rights, or will they be subject to community pressure to subscribe to religious arbitration?290

If group pressure is a serious issue, by instituting a dual jurisdiction system, will we merely create “ghetto communities” where
women with certain religious affiliations simply will not enjoy the same rights as the majority of Americans? Can this hurdle
be managed through outreach programs to the impacted communities, (as well as educational programs for parties to specific
contracts), which over time will allow informed, free choices to be made? Should the state go further and provide some form
of material backing, for example subsidized housing, to women who are abandoned by their communities and families after
choosing a civil divorce to offer them some extra measure of independence? Finally, will opt-out schemes, along with state
support for women who no longer wish to be bound by religious arbitration, make religious leaders defensive and more skeptical

that the majority in America is exercising secular elitism?291

As the survey of religious divorce cases reveals, mapping the boundaries of the judiciary's authority over religious forums
is not just a *1937  matter of academic interest, but is vital to everyday concerns because so many Americans use religion
as an anchor for their personal relationships. As a result, if Supreme Court guidelines are misinterpreted to deny parties to a
religious agreement recourse to the civil judiciary, or if deference to religious arbitration becomes automatic in all circumstances,
women's economic welfare, their ability to retain some form of custody of their children, and even their right to remarry can
be significantly impacted. It is crucial, therefore, to continue to evaluate the boundaries between religious autonomy and other
civil liberties. Perhaps, the lessons learned from this ongoing American experiment could even help countries searching for
new constitutional models or those simply looking to undertake similar reform.
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Orden v. Perry, 545 U.S. 677 (2005).
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39 Id. at 598-99.

40 Id. at 587, 592.

41 Id. at 592-94.

42 Id. at 640-42 (Scalia, J., dissenting); see also McCreary Cnty., Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 908-09 (2005)
(Scalia, J. dissenting) (stating that government display of Ten Commandments was constitutional since there was no evidence of
coercion or intent to further religious practice); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 312 (2000) (holding that pressure to
attend a football game accompanied with government-sponsored prayer is unconstitutional coercion under the Establishment Clause).

43 See, e.g., Lee, 505 U.S. at 581 (principal “invited a rabbi to deliver prayers at...graduation exercises”).

44 Id. at 587.

45 Id. at 586-87.

46 Id. at 592 (emphasis added).

47 In addition, closing the courts' doors to parties who are seeking a hearing in a neutral, non-biased, civil forum would handicap the
neutral-principles approach and take the courts back to a strict non-justiciability regime. See discussion infra Part I.B.

48 Jones v. Wolf, 443 U.S. 595, 603 (1979).

49 See, e.g., Thomas v. Review Bd. of the Ind. Emp't Sec. Div., 450 U.S. 707, 714 (1981) (“[R]eligious beliefs need not be acceptable,
logical, consistent, or comprehensible to others in order to merit First Amendment protection.”).

50 See, e.g., United States v. Ballard, 322 U.S. 78, 81 (1944).

51 See, e.g., Hernandez v. Comm'r, 490 U.S. 680, 699 (1989) (“It is not within the judicial ken to question the centrality of particular
beliefs or practices to a faith, or the validity of particular litigants' interpretations of those creeds.”); Presbyterian Church in the U.S.
v. Mary Elizabeth Blue Hull Mem'l Presbyterian Church, 393 U.S. 440, 449-50 (1969).

52 Jones, 443 U.S. at 604; see also Volokh, supra note 21, at 3-6.

53 80 U.S. (13 Wall.) 679 (1871).

54 See Kent Greenawalt, Hands Off! Civil Court Involvement in Conflicts over Religious Property, 98 Colum. L. Rev. 1843, 1863 (1998)
(stating that the deference approach “goes back to Watson v. Jones”).

55 The Court first suggested the neutral-principles doctrine in Presbyterian, 393 U.S. at 450, and later fully sanctioned it in Jones, 443
U.S. at 602-04.

56 Jones, 443 U.S. at 602-03.

57 Id. at 604.

58 Id.

59 See Nathan Clay Belzer, Deference in the Judicial Resolution of Intrachurch Disputes: The Lesser of Two Constitutional Evils, 11
St. Thomas L. Rev. 109, 139 (1998) (concluding that deference is “the lesser of two constitutional evils”); Laycock, supra note 15,
at 1373 (advocating for “church autonomy,” which he describes as “a constitutionally protected interest in [[[churches] managing
their own institutions free of government interference”).

60 Hamilton, supra note 13, at 1190 (stating that some courts have misread “the parameters of the Supreme Court's Religion Clause
Jurisprudence” in concluding that they “lack jurisdiction” over a broad swath of religious disputes).

61 See discussion infra Part II.A-B.
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62 See, e.g., Pleasant Glade Assembly of God v. Schubert, 264 S.W.3d 1, 12-13 (Tex. 2008) (barring recovery under tort law because
the Religion Clauses of the First Amendment shielded ecclesiastical institutions from liability). Some cases also protect clergy from
malpractice torts. See, e.g., Schmidt v. Bishop, 779 F. Supp. 321, 332 (S.D.N.Y. 1991) (holding that adjudicating the nature of sexual
advances by clergy on minor was beyond purview of judiciary); Langford v. Roman Catholic Diocese of Brooklyn, 705 N.Y.S.2d
661, 662 (App. Div. 2000) (not evaluating conduct of priest who made sexual advances toward woman while counseling her that God
can heal her multiple sclerosis because doing so would foster “excessive entanglement with religion”).

63 See, e.g., Van Osdol v. Vogt, 908 P.2d 1122, 1126-28, 1133-34 (Colo. 1996) (en banc) (barring claim under the ministerial exception
to Title VII); see also Joanne C. Brant, ‘‘Our Shield Belongs to the Lord”: Religious Employers and a Constitutional Right to
Discriminate, 21 Hastings Const. L.Q. 275, 276-77, 280-83 (1994); Laura L. Coon, Note, Employment Discrimination by Religious
Institutions: Limiting the Sanctuary of the Constitutional Ministerial Exception to Religion-Based Employment Decisions, 54 Vand.
L. Rev. 481, 484-86 (2001).

64 See Hamilton, supra note 13, at 1190-91 (acknowledging that religious institutions have “complete dominion over belief,” but
emphasizing that it is limited to “solely...ecclesiastical” issues (internal quotation marks omitted)).

65 Id. at 1180 (calling for a constitutional approach that adheres to a “no-harm to third parties” rule).

66 Serbian E. Orthodox Diocese for the U.S. & Can. v. Milivojevich, 426 U.S. 696, 714-15 (1976) (footnote omitted).

67 Id. at 727, 734 (Rehnquist, J., dissenting).

68 Id. at 734.

69 Presbyterian Church in the U.S. v. Mary Elizabeth Blue Hull Mem'l Presbyterian Church, 393 U.S. 440, 449 (1969) (internal quotation
marks omitted).

70 Gen. Council on Fin. & Admin. of the United Methodist Church v. Superior Court of Cal., 439 U.S. 1355, 1372 (1978) (order denying
application for stay pending review on cert.).

71 See, e.g., Nat'l Grp. for Commc'ns & Computers Ltd. v. Lucent Techs. Int'l Inc., 331 F. Supp. 2d 290, 293, 301 (D.N.J. 2004)
(investigating what Saudi law, which codifies and builds on the Shariah (Islamic Law), would call for to resolve the parties'
disagreement and rendering judgment based upon, among other things, its “review of...the testimony of the experts,...and the Court's
understanding of the fundamental principles of Islamic law as they would be interpreted by a court in Saudi Arabia”); see also Bridas
Corp. v. Unocal Corp., 16 S.W.3d 893, 898, 900-03 (Tex. App. 2000) (in resolving a tortuous interference claim between the parties,
crediting extensive expert trial testimony on Afghan Law under the Taliban, which followed a very conservative model of the Shariah).

72 Jones v. Wolf, 443 U.S. 595, 602 (1979). Blackmun's focus is to restrain civil courts from using “religious doctrine and practice” as
the basis for deciding religious disputes. Id.

73 This flexibility would prove particularly useful in the mahr decisions, enabling the courts to understand the true nature of a mahr
provision so that they could analogize it to the most appropriate secular legal tool under the neutral-principles doctrine. See infra
Part II.B.

74 Hamilton, supra note 13, at 1134 (internal quotation marks omitted).

75 Emp't Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872 (1990).

76 Id. at 879, 890 (internal quotation marks omitted) (holding that the Free Exercise Clause did not protect the rights of Native
Americans, fired for smoking peyote for sacramental purposes in violation of neutral state law prohibiting the use of drugs, to receive
unemployment benefits).

77 See Frederick Mark Gedicks, An Unfirm Foundation: The Regrettable Indefensibility of Religious Exemptions, 20 U. Ark. Little
Rock L.J. 555, 572 (1998) (“Smith merely requires that laws which incidentally burden religious conduct have a rational basis....”).

78 See, e.g., Angela C. Carmella, Exemptions and the Establishment Clause, 32 Cardozo L. Rev. 1731, 1731 (2011) (noting that the
Smith decision “immediately provoked reaction (almost entirely negative) from the legal academy”); Daniel. O. Conkle, Religious
Truth, Pluralism, and Secularization: The Shaking Foundations of American Religious Liberty, 32 Cardozo L. Rev. 1755, 1755 (2011)
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(declaring that Smith “dealt a blow to religious liberty”); Ira C. Lupu, The Trouble with Accommodation, 60 Geo. Wash. L. Rev.
743, 781 (1992) (expressing unhappiness with the Court's decision in Smith); Michael W. McConnell, Free Exercise Revisionism
and the Smith Decision, 57 U. Chi. L. Rev. 1109 (1990).

79 See, e.g., Gedicks, supra note 77, at 561-62 (arguing that, “[f]rom the standpoint of history,...Sherbert and Yoder, not Smith,” are
the “aberrations,” with “the constitutional history of the Free Exercise Clause... almost completely against religious exemptions”);
William P. Marshall, In Defense of Smith and Free Exercise Revisionism, 58 U. Chi. L. Rev. 308, 325 (1991) (arguing that while
the text of the Free Exercise Clause “is consistent with protecting religion from discrimination; it does not compel discrimination
in favor of religion”).

80 98 U.S. 145 (1878).

81 See id. at 161-62.

82 Id. at 166-67.

83 Id. at 167.

84 Id.

85 374 U.S. 398 (1963).

86 Some scholars have criticized the use of strict scrutiny in the arena of religious jurisprudence. See, e.g., Hamilton, supra note 13, at
1103 (observing that strict scrutiny is usually applied when “the law bears indicia of unconstitutional purposes,” whereas in religious
jurisprudence the standard is applied to “neutral, generally applicable laws....to place the religious entity in a position generally
superior to the law”).

87 Sherbert, 374 U.S. at 403-04 (holding that a member of the Seventh Day Adventist Church, whose religion prohibited her from
working on Saturday, was entitled to unemployment compensation). The period between the Reynolds and Sherbert decisions is often
referred to as the statutory exemption model, whereby religious objectors received an exemption only if the legislation provided for
one. See Volokh, supra 21, at 339. The Sherbert holding created the constitutional exemption model, with sincere objectors potentially
entitled to an exemption even when the statute does not provide for one, depending on how the law is evaluated under the strict
scrutiny standard described above. See id. at 339-40.

88 Volokh, supra note 21, at 369 (describing strict scrutiny for religious exemptions as “strict in theory, feeble in fact” (internal quotation
marks omitted)).

89 For an excellent overview of religion clauses jurisprudence, see generally id.

90 Mark Tushnet, “Of Church and State and the Supreme Court”: Kurland Revisited, 1989 Sup. Ct. Rev. 373, 379 (rejecting that there
is “a general doctrine of mandatory accommodation” pursuant to Sherbert and instead proposing that “Sherbert retains vitality only
as a case about unemployment compensation”).

91 Ronald J. Krotoszynski, Jr., If Judges Were Angels: Religious Equality, Free Exercise, and the (Underappreciated) Merits of Smith,
102 Nw. U. L. Rev. 1189, 1193 (2008).

92 Emp't Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872, 883 (1990), superseded by statute, Religious Freedom Restoration
Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C. §§2000bb to 2000bb-4 (2012)).

93 By implication, because Smith's analysis pertains to a “neutral law of general applicability,” id. at 879 (internal quotation marks
omitted), it leaves intentionally discriminatory laws subject to strict scrutiny. Subsequently, the Supreme Court reaffirmed the
inapplicability of the Smith standard to intentionally discriminatory legislation. See Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546-47 (1993) (holding that while government may ban all killing of certain animals without any exemption
for religious conduct, it is not permitted to ban solely the religious sacrifice of animals).

94 Smith, 494 U.S. at 877.
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95 Id. at 881. For an example of hybrid rights upheld by Smith, see Wisconsin v. Yoder, 406 U.S. 205, 214-15 (1972) (using strict scrutiny,
reversing Wisconsin's decision not to exempt Amish parents from compliance with the Wisconsin Compulsory School Attendance
Law as a violation of the parents' First Amendment rights). Some supporters of Smith fault the majority for seemingly excluding
“religious parenting cases” from the decision through its affirmation of the Yoder case. See, e.g., James G. Dwyer, The Good, the
Bad, and the Ugly of Employment Division v. Smith for Family Law, 32 Cardozo L. Rev. 1781, 1786-87 (2011) (concluding that “the
Smith Court effectively invited parents who want an exemption from any child welfare legislation to assert a ‘hybrid rights claim”’).

96 Smith, 494 U.S. at 899; see also Kent Greenawalt, Establishment Clause Limits on Free Exercise Accommodations, 110 W. Va. L.
Rev. 343, 347 n.26 (2007); cf. Dwyer, supra note 95, at 1781 (criticizing Smith's broad deference to legislative exemptions, which
may result in too much deference to parents).

97 Smith, 494 U.S. at 884 (citing Bowen v. Roy, 476 U.S. 693, 708 (1986)); see also Leslie C. Griffin, Fighting the New Wars of
Religion: The Need for a Tolerant First Amendment, 62 Me. L. Rev. 23, 44 (2010) (“The best way to avoid privileging a religious or
philosophical reading of the Constitution is to hold all citizens to the same law, as Smith requires.”).

98 Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C. §§2000bb to 2000bb-4 (2012)).

99 See Volokh, supra note 21, at 339-40.

100 521 U.S. 507 (1997).

101 See id. at 536.

102 See Hamilton, supra note 13, at 1104 & n.16; see also Gary S. Gildin, A Blessing in Disguise: Protecting Minority Faiths Through
State Religious Freedom Non-Restoration Acts, 23 Harv. J.L. & Pub. Pol'y 411 (2000) (arguing in support of state RFRAs).

103 The mahr is a gift to the bride for entering into the marriage contract. See Bhala, supra note 16, §35.02[A]; see also Qur'an 4:4.

104 Jones v. Wolf, 443 U.S. 595, 604 (1979).

105 See supra text accompanying notes 72-73.

106 See Aflalo v. Aflalo, 685 A.2d 523, 526-27 (N.J. Super. Ct. Ch. Div. 1996).

107 Id. at 527.

108 See id. (citing Shmuel Himelstein, The Jewish Primer: Questions and Answers on Jewish Faith and Culture 161 (1990)).

109 See, e.g., Segal v. Segal, 650 A.2d 996, 997-98 (N.J. Super. Ct. App. Div. 1994) (involving a husband who refused to grant a get
unless the wife “waived any claim to child support or alimony, disclaimed any interest in all marital assets including [the husband's]
business, and in addition paid him $25,000”); Burns v. Burns, 538 A.2d 438, 439 (N.J. Super. Ct. Ch. Div. 1987) (involving a husband
who stated that he would secure the get for the defendant only if she agreed to “invest $25,000 in an irrevocable trust for the benefit
of their daughter, with the plaintiff and another party of his choosing as joint trustees”).

110 See, e.g., Schwartz v. Schwartz, 913 N.Y.S.2d 313 (App. Div. 2010) (finding husband in contempt of court for failing to obtain a get
by the date he voluntarily agreed to in a written stipulation executed by the parties); Waxstein v. Waxstein, 395 N.Y.S.2d 877 (Sup.
Ct. 1976) (“[G]rant[[[ing] specific performance of...separation agreement [provision] requiring the parties to obtain a ‘Get’.”), aff'd,
394 N.Y.S.2d 253 (App. Div. 1977); Rubin v. Rubin, 348 N.Y.S.2d 61 (Fam. Ct. 1973) (finding valid and enforceable a separation
agreement that made payment of support and alimony conditional upon the wife obtaining a get).

111 See, e.g., Scholl v. Scholl, 621 A.2d 808, 812 (Del. Fam. Ct. 1992); In re Marriage of Goldman, 554 N.E.2d 1016, 1022 (Ill. App. Ct.
1990) (finding that “the parties intended the ketubah to be a contract that the status and validity of their marriage would be governed
by Orthodox Jewish law” and that “Orthodox Jewish law requires the husband to obtain and deliver to his wife an Orthodox get
upon dissolution of the marriage”); Minkin v. Minkin, 434 A.2d 665, 666 (N.J. Super. Ct. Ch. Div. 1981) (“To compel the husband
to secure a get would be to enforce the agreement of the marriage contract (ketuba).”); Stern v. Stern, 5 Fam. L. Rep. (BNA) 2810
(N.Y. Sup. Ct. Aug. 7, 1979). But compare Aflalo, 685 A.2d at 540-41, Victor v. Victor, 866 P.2d 899, 902 (Ariz. Ct. App. 1993),
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and Mayer-Kolker v. Kolker, 819 A.2d 17, 20-21 (N.J. Super. Ct. App. Div. 2003), for instances where the courts felt the particular
ketubah was too vague to form the basis for an implied agreement by the husband to deliver a get to the wife.

112 See, e.g., Avitzur v. Avitzur, 446 N.E.2d 136 (N.Y. 1983) (enforcing parties' prenuptial agreement to appear before a Beth Din to
arbitrate martial issues). A related issue, beyond the scope of this Article, involves the constitutionality of §253 of the Domestic
Relation Law, passed by the New York legislature in 1983 and popularly referred to as the “get statute,” which makes a civil divorce
contingent on the removal of all barriers to remarriage. See N.Y. Dom. Rel. Law §253(3) (McKinney 2014). Section 253(3) states:
No final judgment of annulment or divorce shall thereafter be entered unless the plaintiff shall have filed and served a sworn statement:
(i) that, to the best of his or her knowledge, he or she has, prior to the entry of such final judgment, taken all steps solely within his
or her power to remove all barriers to the defendant's remarriage following the annulment or divorce; or (ii) that the defendant has
waived in writing the requirements of this subdivision.
Id. The New York legislature took an additional step in 1992 and amended the state's equitable distribution statute empowering
courts to take into account the impact “of a barrier to remarriage” when calculating equitable distribution in a marital dissolution.
Id. §§236(B)(5)(h), (B)(5-a)(i), (B)(6)(d) (collectively with §253, referred to as the “get statute”). Similarly, the United Kingdom,
Canada, and South Africa, all with large Jewish populations, have enacted their own versions of a get statute. Jeremy Glicksman, Note,
Almost, but Not Quite: The Failure of New York's Get Statute, 44 Fam. Ct. Rev. 300, 301 (2006). Also, “[i]n Israel, [where] Orthodox
Jewish religious authorities have exclusive legal authority over marriage and divorce, providing a get is a condition precedent for
remarriage and failure to do so can result in incarceration.” Id.

113 Waxstein, 395 N.Y.S.2d at 880 (internal quotation marks omitted). The relevant section of the separation agreement stated that “[p]rior
to the Wife vacating the premises as hereinbefore set forth, the parties shall obtain a Get from a duly constituted Rabbinical court.”
Id. (internal quotation marks omitted). The wife moved out by the agreed date, but the husband refused to give a get. He argued
before the court that because she had moved out before he granted the get, he was no longer obligated to comply with the provision.
The court rejected the argument and surmised that the husband could not be the cause of the wife not complying with the provision
and then use that as his defense. Id.

114 Id.

115 Id. at 881.

116 Id. at 880.

117 603 N.Y.S.2d 574 (App. Div. 1993).

118 Id. at 575 (internal quotation marks omitted).

119 Id.

120 Id.

121 Id. (emphasis added). The Kaplinsky decision builds on earlier holdings where the New York appellate courts upheld orders of
specific performance to grant a get, but reversed orders of imprisonment for contempt of court. See, e.g., Margulies v. Margulies,
344 N.Y.S.2d 482 (App. Div. 1973). In Margulies, upon the husband's continued refusal to honor the order to grant a get, the lower
court first fined him and then sentenced him to fifteen days in jail. Id. at 484. The majority in Margulies used neutral principles of
contract law to interpret the husband's voluntary agreement to enter into an “open court stipulation” to grant a get and upheld the
lower court's order of specific performance, but reversed the imprisonment order, allowing him to purge himself of the contempt
either by paying a fine or by granting the get. Id.

122 See, e.g., Schwartz v. Schwartz, 913 N.Y.S.2d 313, 316-17 (App. Div. 2010) (finding husband in contempt of court for failing to
grant a get by the date he voluntarily agreed to in a written stipulation executed by the parties); Fischer v. Fischer, 655 N.Y.S.2d 630,
630-31 (App. Div. 1997) (holding husband in contempt because “his failure to...comply with the provisions of the divorce judgment
regarding the procurement of a ‘get’....was willful”). But cf. Pal v. Pal, 356 N.Y.S.2d 672, 672-73 (App. Div. 1974) (reversing an
order allowing the court to choose a third rabbi in a Rabbinical court). The Pal court was apparently concerned that the lower court's
order would result in excessive entanglement in religion.
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123 See, e.g., Scholl v. Scholl, 621 A.2d 808 (Del. Fam. Ct. 1992); Minkin v. Minkin, 434 A.2d 665 (N.J. Super. Ct. Ch. Div. 1981); Stern
v. Stern, 5 Fam. L. Rep. (BNA) 2810 (N.Y. Sup. Ct. Aug. 7, 1979).

124 See In re Marriage of Goldman, 554 N.E.2d 1016, 1020 (Ill. App. Ct. 1990); Aflalo v. Aflalo, 685 A.2d 523, 529-31 & n.10 (N.J.
Super. Ct. Ch. Div. 1996).

125 See, e.g., Goldman, 554 N.E.2d at 1023 (internal quotation marks omitted); see also Minkin, 434 A.2d at 668 (holding that an order
had “the clear secular purpose of completing a dissolution of the marriage”). A number of other courts have also held that the words
“according to the law of Moses and Israel” in the ketubah create an implied contractual obligation to grant and receive a get or to
appear before the Beth Din. See, e.g., Scholl, 621 A.2d at 810, 812 (using “neutral principles of law” to order the “[h]usband to
do what he already promised” and “to obtain an Orthodox [get]” (internal quotation marks omitted)); Schneider v. Schneider, 945
N.E.2d 650 (Ill. App. Ct. 2011) (granting wife's petition for specific performance for the husband to give a get pursuant to the terms
of the ketubah the parties signed as part of their marriage ceremony); Burns v. Burns, 538 A.2d 438 (N.J. Super. Ct. Ch. Div. 1987)
(ordering husband to appear before the Beth Din or in the alternative authorize a proxy to grant get to the wife).

126 Edwards v. Aguillard, 482 U.S. 578, 587 (1987).

127 See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639 (2002) (holding that government funding of tuition voucher programs constitutes
permissible secular purpose even when ninety-six percent of the funds flow to religiously affiliated schools). On the other hand,
any government action that endorses religion is deemed to have an impermissible religious purpose. See discussion supra text
accompanying notes 31-35 (discussing the Supreme Court's ruling in Cnty. of Allegheny v. Am. Civil Liberties Union Greater
Pittsburgh Chapter, 492 U.S. 573 (1989)).

128 It has also been suggested that another secular purpose may include the avoidance of the intentional infliction of emotional distress,
since the deliberate withholding of a get, with full knowledge of its implications, may cause extreme anguish. Irving Breitowitz,
The Plight of the Agunah: A Study in Halacha, Contract, and the First Amendment, 51 Md. L. Rev. 312, 386, 399-400, 402 (1992).
Breitowitz also proposes that women in this position may have a claim that without a get they are denied the Free Exercise of
their religion. In other words, by facilitating the granting of a get “the state is merely accommodating the practice of religion by
removing its disadvantages, rather than establishing it in a preferred position.” Id. at 385. In this way, judicial orders of specific
performance to grant a get may be deemed to serve an anti-discrimination purpose because, without a get, marriages among Orthodox
and Conservative Jews that have been declared civilly terminated could be perpetuated indefinitely, leaving traditional Jewish women
disadvantaged in comparison to other American women. See id.

129 Under the second prong of the Lemon test, the “principle or primary effect” of a government action “must be one that neither advances
nor inhibits religion.” Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (citing Bd. of Educ. v. Allen, 392 U.S. 236, 243 (1968)).

130 See, e.g., In re Marriage of Goldman, 554 N.E.2d 1016, 1019, 1022 (Ill. App. Ct. 1990); see also Minkin v. Minkin, 434 A.2d 665,
668 (N.J. Super. Ct. Ch. Div. 1981) (holding that an order of specific performance did not advance religion or cause “excessive
entanglement with religion”).

131 Volokh, supra note 21, at 5 (emphasis omitted) (citing Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989)).

132 Id. at 4-5 (citing Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753 (1995) and Rosenberger v. Rector & Visitors of
Univ. of Va., 515 U.S. 819 (1995)).

133 Texas Monthly, 489 U.S. at 14-15; see also Volokh, supra note 21, at 4-5.

134 Rosenberger, 515 U.S. at 840-43.

135 Lemon v. Kurtzman, 403 U.S. 602, 613-14 (1971) (internal quotation marks omitted) (first quote quoting Walz v. Tax Comm'n of
N.Y., 397 U.S. 664, 674 (1970)).

136 521 U.S. 203 (1997).

137 Id. at 233.
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138 In re Marriage of Goldman, 554 N.E.2d 1016, 1023 (Ill. App. Ct. 1990). The court also emphasized that the order was limited “to
avoid interference with religious doctrine.” Id. The order specified four options for the husband, including giving the get, cooperating
with a Beth Din, or authorizing a proxy to give the get. Id. at 1021.

139 Agostini, 521 U.S. at 234-35.

140 See, e.g., Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989).

141 See, e.g., Larson v. Valente, 456 U.S. 228 (1982).

142 See, e.g., Pal v. Pal, 356 N.Y.S.2d 672, 673 (App. Div. 1974) (reversing order allowing the court to choose a third rabbi in a Rabbinical
court). The Pal court was apparently concerned that the lower court's order would result in excessive entanglement in religion.

143 In both the Goldman and Minkin decisions, for example, Rabbis testified that the get procedure is “secular rather than religious in
nature” because it does not require the husband to profess any religious belief and a Rabbi is not needed to preside over it. See
Goldman, 554 N.E.2d at 1020; accord Minkin v. Minkin, 434 A.2d 665, 667-68 (N.J. Super. Ct. Ch. Div. 1981). The courts then
used this testimony to propose that resolving a dispute centered around a get, which is secular, neither advances religion nor causes
excessive entanglement between church and state. See Goldman, 554 N.E.2d at 1023; Minkin, 434 A.2d at 668.

144 E.g., Aflalo v. Aflalo, 685 A.2d 523, 528, 531 (N.J. Super. Ct. Ch. Div. 1996) (holding that it was prohibited by the “Establishment....
[and] [[[t]he Free Exercise Clause[s]...from interfering” in the dispute and reflecting that the wife's predicament comes from her “own
sincerely-held religious beliefs” when “she agreed to be obligated to the laws of Moses and Israel” and “can hardly be remedied
by [the] court”).

145 See Victor v. Victor, 866 P.2d 899, 900 (Ariz. Ct. App. 1993) (holding that “it is without jurisdiction to order the respondent to grant
an [[[O]rthodox ‘Get”’); Mayer-Kolker v. Kolker, 819 A.2d 17, 18-19 (N.J. Super. Ct. App. Div. 2003) (noting that the trial judge
lamented that although he would have liked to grant the request for an order of specific performance, following Aflalo, he did not
believe that he had “the authority to do that” (internal quotation marks omitted)).

146 See, e.g., Aflalo, 685 A.2d at 526-27, 529 & n.10, 530 (quoting repeatedly from 6 Encyclopedia Judaica 131 (1971) and Deuteronomy
24:1-4 to define a get, clarify the process involved in granting a get, and explain the implications for the wife if the husband refuses
to give a get). The court also seems to engage in ideological observations by declaring that the wife's “religion, at least in terms of
divorce, does not profess gender equality.” Id. at 535.

147 Jones v. Wolf, 443 U.S. 595, 605 (1979).

148 Avitzur v. Avitzur, 446 N.E.2d 136 (N.Y. 1983); see also Berg v. Berg, No. 25099/05, 2008 WL 4155652, at *3 (N.Y. Sup. Ct. Sept.
8, 2008) (holding that “it is well established that the court can enforce an agreement in which [the] parties agree to refer a divorce
matter to a Beth Din”), aff'd as modified, 926 N.Y.S.2d 568 (App. Div. 2011).

149 Avitzur, 446 N.E.2d at 138 (internal quotation marks omitted).

150 Id. at 139.

151 Id. at 138. The court also rejected the husband's argument that the ketubah was unenforceable because it was entered into as part of
a religious ceremony, noting that the state has always recognized solemnization of marriages by religious officials. Id. at 138-39.

152 Id. at 138.

153 See, e.g., id. (“[P]laintiff is not attempting to compel defendant to obtain a Get or to enforce a religious practice arising solely out of
principles of religious law. She merely seeks to enforce an agreement made by defendant to appear before and accept the decision
of a designated tribunal.”).

154 See Cnty. of Allegheny v. Am. Civil Liberties Union Greater Pittsburgh Chapter, 492 U.S. 573, 595-97 (1989); Lynch v. Donnelly,
465 U.S. 668, 679-80 (1984).
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155 Lynch, 465 U.S. at 711 (Brennan, J., dissenting) (suggesting that the crèche's embodiment of “one of the central elements of Christian
dogma,” is not neutralized by the presence of secular figures such as “Santa Claus, reindeer, and carolers”).

156 Everson v. Bd. of Educ., 330 U.S. 1, 18 (1947) (concluding that the Establishment Clause “requires the state to be a neutral in its
relations with groups of religious believers and non-believers”).

157 See, e.g., Minkin v. Minkin, 434 A.2d 665, 666 (N.J. Super. Ct. Ch. Div. 1981); see also Aflalo v. Aflalo, 685 A.2d 523, 534 (N.J.
Super. Ct. Ch. Div. 1996) (refusing to order husband to give wife a get under the First Amendment).

158 See, e.g., In re Marriage of Goldman, 554 N.E.2d 1016, 1023 (Ill. App. Ct. 1990).

159 Emp't Div., Dep't of Human Res. of Or. v. Smith, 494 U.S. 872, 879 (1990) (quoting United States v. Lee, 455 U.S. 252, 263 n.3
(1982) (Stevens, J., concurring)) (internal quotation marks omitted), superseded by statute, Religious Freedom Restoration Act of
1993, Pub. L. No. 103-141, 107 Stat. 1488 (codified at 42 U.S.C. §§2000bb to 2000bb-4 (2012)).

160 See Gedicks, supra note 77, at 572 (“Smith merely requires that laws which incidentally burden religious conduct have a rational
basis....”).

161 See, e.g., S. Jersey Catholic Sch. Teachers Org. v. St. Teresa of the Infant Jesus Church Elementary Sch., 696 A.2d 709 (N.J. 1997). In
South Jersey, over the objections of the church, teachers in a parochial school sued for the right to unionize pursuant to the constitution
of the State of New Jersey, which provided for collective bargaining rights of private employees. Id. at 713. The court noted that
under Smith the state no longer had to show a compelling state interest if a neutral program only incidentally burdened a religious
practice and affirmed the lower court's ruling that organizing a union that limited its agenda to secular terms and conditions did not
violate the church's free exercise rights. Id. at 719, 724. Other cases, without using Smith, have nonetheless held that limits must
be placed on the shield the Free Exercise Clause can provide against discriminatory behavior. For example, in McKelvey v. Pierce,
800 A.2d 840 (N.J. 2002), the court held that courts should be able to hear claims based on “breach of contract (implied in fact and
law)...; a breach of covenant of good faith and fair dealing; a breach of fiduciary duty; intentional infliction of emotional distress;
and fraud and deceit.” Id. at 858.

162 See Burns v. Burns, 538 A.2d 438, 439 (N.J. Super. Ct. Ch. Div. 1987) (involving husband who refused to grant wife get unless she
agreed to “invest $25,000 in an irrevocable trust for the benefit of their daughter, with the plaintiff and another party of his choosing
as joint trustees”).

163 Smith, 494 U.S. at 890.

164 Jones v. Wolf, 443 U.S. 595, 603, 606 (1979).

165 Id. at 606.

166 See Breitowitz, supra note 128, at 357.

167 Volokh, supra note 21, at 369 (describing strict scrutiny in religion cases as “strict in theory, feeble in fact” (internal quotation marks
omitted)).

168 Hernandez v. Comm'r, 490 U.S. 680, 699-700 (1989) (internal quotation marks omitted).

169 Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983).

170 Loving v. Virginia, 388 U.S. 1 (1967) (striking down a miscegenation statute that violated the fundamental right to marry).

171 Sherbert v. Verner, 374 U.S. 398, 407 (1963).

172 Jones v. Wolf, 443 U.S. 595, 602 (1979).

173 Id.

174 Also, since many Jewish husbands grant gittin (Jewish divorces) without considering themselves in violation of religious law, it is
unlikely that the requirement to grant a get would be deemed a substantial burden on the husband's religious beliefs.
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175 Griffin, supra note 5, at 1834.

176 See Qur'an 4:4; see also Bhala, supra note 16, §35.02[A].

177 Abdul Hadi Al-Hakim, A Code of Practice for Muslims in the West 170 (Najim al-Khafaji ed., Sayyid Muhammad Rizvi trans.,
2001) (This book is based on the expert opinions of Grand Ayatollah al-Sayyid ‘Ali al-Husayni al-Sistani, one of the most revered
leaders of Shia Islam.).

178 Jones v. Wolf, 443 U.S. 595, 604 (1979).

179 See, e.g., Greenawalt, supra note 54, at 1883 (noting, despite tepid support for the neutral-principles approach, “that applications of
neutral principles are nonuniform and unpredictable”).

180 See, e.g., John E. Fennelly, Property Disputes and Religious Schisms: Who is the Church?, 9 St. Thomas L. Rev. 319, 353 (1997)
(proposing that the use of “[n]eutral principles has led to the willy-nilly application” of a whole soup of neutral legal instruments
resulting in “confusion and uncertainty”).

181 Jones, 443 U.S. at 602.

182 See discussion supra text accompanying notes 71-73.

183 See Richard W. Garnett, A Hands-Off Approach to Religious Doctrine: What Are We Talking About?, 84 Notre Dame L. Rev. 837,
858 (2009) ( “That we do not think government officials may or should ‘declare religious truth’ does not mean--or, at least, it need not
always mean--that they cannot take judicial notice of the fact that, say, ham-and-cheese sandwiches are not Kosher....[or] to confirm,
or take judicial notice of the fact, that the Roman Catholic Church teaches that ‘Jesus of Nazareth...is the eternal Son of God made
man.”’ (second ellipsis in original)).

184 For an example of when courts cross the line and use religious doctrine to reach their result, see Rahman v. Hossain, No. A-5191-08T3,
2010 WL 4075316, at *4 (N.J. Super. Ct. App. Div. June 17, 2010) (holding that the mahr provision was unenforceable, because,
under Islamic Law, the wife's mental illness relieved the husband from his obligations under the contract).

185 See, e.g., Unif. Premarital Agreement Act §1(1), 9C U.L.A. 35 (2001). In addition, premarital agreements may also be governed
by the Uniform Probate Code, see Unif. Probate Code (amended 2010), and the Uniform Marital Property Act, see Unif. Marital
Prop. Act (1983).

186 See, e.g., Zawahiri v. Alwattar, 2008-Ohio-3473U, 2008 WL 2698679, at PP20-22 (Ct. App. July 10, 2008). This Article uses the
terms “premarital agreement,” “antenuptial agreement,” and “prenuptial agreement” interchangeably.

187 See Nathan B. Oman, Bargaining in the Shadow of God's Law: Islamic Mahr Contracts and the Perils of Legal Specialization, 45
Wake Forest L. Rev. 579 (2010) (providing a comprehensive examination of differences between the Western and Islamic narratives
of marriage).

188 See, e.g., Unif. Premarital Agreement Act §6(a)(2)(i), 9C U.L.A. 35 (2001) (stating that the premarital agreement is unenforceable
if there was no “fair and reasonable disclosure of the property or financial obligations of the other party” to “the party against whom
enforcement is sought”).

189 See Oman, supra note 187, at 600.

190 See id.

191 See Bhala, supra note 16, §35.02[A].

192 Islamic Laws: Marriage: Rules Regarding Permanent Marriage, Official Website His Eminence Grand Ayatollah al-Sayid ‘Ali al-
Husayni al-Sistani, http://www.sistani.org/english/book/48/2349 (last visited Feb. 20, 2014) (italics added); see also Bhala, supra note
16, §35.02[A]; M. Afzal Wani, The Islamic Institution of Mahr 71-72 (1996).

193 See Qur'an 4:4; see also Bhala, supra note 16, §35.02[A].
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194 See Bhala, supra note 16, §35.02[A] (describing the mahr as a “nuptial gift”).

195 Unif. Premarital Agreement Act §6(a)(2)(i), 9C U.L.A. 35 (2001).

196 See Bhala, supra note 16, §33.04[A] (explaining different methods of divorce under the Shariah, including “al khala” divorce, which
“occurs when a wife gives back to her husband her nuptial gift” and “[a]t that point...the marriage ends”).

197 Islamic Laws: Divorce: Mubarat Divorce, Official Website His Eminence Grand Ayatollah al-Sayid ‘Ali al-Husayni al-Sistani, http://
www.sistani.org/english/book/48/2362 (last visited Feb. 20, 2014).

198 Islamic Laws: Divorce: Khula' Divorce or Talaqul Khula', Official Website His Eminence Grand Ayatollah al-Sayid ‘Ali al-Husayni
al-Sistani, http://www.sistani.org/english/book/48/2361 (last visted Feb. 20, 2014).

199 See, e.g., Ahmed v. Ahmed, 261 S.W.3d 190 (Tex. App. 2008). In Ahmed, the parties entered into their civil marriage six months
prior to executing an Islamic marriage contract, which stipulated that the husband pay a deferred mahr of $50,000 to the wife. Id.
at 192-93. The Texas Court of Appeals evaluated the mahr provision as a premarital agreement and held that it was invalid because
it was entered into after the civil ceremony, rather than made in contemplation of marriage. Id. at 194. Yet Muslims living in non-
Muslim jurisdictions very frequently enter into both civil and religious arrangements with no particular attention to the order of these
events. Since under Islamic law, the mahr constitutes an agreement by the husband to give a gift to the prospective bride, the timing
of the civil ceremony should be irrelevant.

200 See, e.g., Aleem v. Aleem, 947 A.2d 489, 491 (Md. 2008) (“If the Pakistani marriage contract is silent, Pakistani law does not recognize
marital property. [Whereas, i]f a premarital or post-marital agreement in Maryland is silent with respect to marital property,...the
default under Maryland law is that the wife has marital property rights in property titled in the husband's name.” (quoting Aleem
v. Aleem, 931 A.2d 1123, 1134 (Md. Ct. Spec. App. 2007)) (internal quotation marks omitted)); see also Bhala, supra note 16,
§§35.01-35.02[A].

201 See, e.g., In re Marriage of Shaban, 105 Cal. Rptr. 2d 863, 865 (Ct. App. 2001); Chaudhary v. Ali, No. 0956-94-4, 1995 WL 40079,
at *1-2 (Va. Ct. App. Jan. 31, 1995).

202 See, e.g., Akileh v. Elchahal, 666 So. 2d 246, 248 (Fla. Dist. Ct. App. 1996).

203 Shaban, 105 Cal. Rptr. 2d at 866, 870.

204 Id. at 865 (internal quotation marks omitted). In Chaudhary, the husband analogized the whole marriage contract, or “nikah nama,” to
a “prenuptial agreement which bars [the] wife from receiving anything from [the] husband upon their divorce.” Chaudhary, 1995 WL
40079, at *1. In rejecting the husband's argument, the court declared that the marriage contract did not constitute a valid premarital
agreement because it failed to either make “fair and reasonable provision” for the spouse or provide a “full and frank disclosure”
of the husband's worth to the wife prior to signing the agreement. Id. (quoting Batleman v. Rubin, 98 S.E.2d 519, 521 (Va. 1957))
(internal quotation marks omitted). Similarly, in In re Marriage of Altayar, No. 574745-2-I, 2007 WL 2084346 (Wash. Ct. App. July
23, 2007) (per curiam), the wife, under threat of physical violence, signed a quit claim deed transferring her rights in the community
property (the family home and a service garage) to her brother in law. Id. at *1. The court refused to recognize the mahr (consisting
“of 19 grams of 21 karat gold” and a Qur'an) as a valid substitute for the wife's fair share of the community property. Id. at *1, *4.

205 Akileh, 666 So. 2d at 247, 249.

206 Id. at 247.

207 See Afghahi v. Ghafoorian, No. 1481-09-4, 2010 WL 1189383, at *1 n.1, *4 (Va. Ct. App. Mar. 30, 2010) (discussing marriage
contract that stipulated, among other nominal items, to a mahr in the amount of 514 gold coins valued at approximately $141,100).

208 The same argument applies to other similarly decided cases including Chaudhary, 1995 WL 40079, at *1-2, and Altayar, 2007 WL
2084346. See supra note 204.

209 See Estin, supra note 6, at 586-88; Rajni K. Sekhri, Note, Aleem v. Aleem: A Divorce from the Proper Comity Standard--Lowering
the Bar That Courts Must Reach to Deny Recognizing Foreign Judgments, 68 Md. L. Rev. 662, 689-90 (2009) (criticizing the Aleem
court's “defective comity analysis”).
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210 388 A.2d 1000 (N.J. Super. Ct. App. Div. 1978).

211 Id. at 1003-04.

212 Id.

213 Id. at 1004.

214 Id. at 1004-05.

215 Id. at 1005, 1008; see also Sherif v. Sherif, 352 N.Y.S.2d 781, 783-84 (Fam. Ct. 1974) (upholding an Egyptian divorce on the basis
of comity).

216 Chaudry, 388 A.2d at 1006.

217 Oman, supra note 187, at 580, 596-97 (noting that the court wrongly “assumed that the contract must be a premarital agreement”
intended to “bargain[] away rights in divorce,” while also acknowledging that “Pakistani family law follows the classical fiqh in
providing no equitable distribution of property upon divorce”).

218 Chaudry, 388 A.2d at 1004.

219 Jonathan E. Fields, Forbidden Provisions in Prenuptial Agreements: Legal and Practical Considerations for the Matrimonial Lawyer,
21 J. Am. Acad. Matrimonial Law. 413, 423 (2008) (stating that waivers of spousal support were prohibited at common law and that
even in states where such waivers are now permissible, enforcement is prohibited if it “would render the spouse a public charge” or
if the waiver fails “the substantive or procedural fairness tests”).

220 Chaudry, 388 A.2d at 1006.

221 Aleem v. Aleem, 947 A.2d 489, 494 (Md. 2008).

222 Id. at 490 (internal quotation marks omitted).

223 Id. at 493 n.5, 494.

224 Id. at 491 (quoting Aleem v. Aleem, 931 A.2d 1123, 1134 (Md. Ct. Spec. App. 2007)) (internal quotation marks omitted).

225 Id. at 491, 500 (quoting Aleem, 931 A.2d at 1134) (internal quotation marks omitted); see also Maklad v. Maklad, No. FA000443796S,
2001 WL 51662, at *2 (Conn. Super. Ct. Jan 3, 2001) (holding that an Egyptian divorce order was invalid because it was obtained
without accommodating the wife's due process rights); Tarikonda v. Pinjari, No. 287403, 2009 WL 930007, at *2-3 (Mich. Ct. App.
Apr. 7, 2009) (reversing the trial court and holding that talaq violated the wife's due process rights because of the (1)failure to notify
the wife of the performance of talaq, (2)lack of legal representation and right to be present at the time of talaq pronouncement, and
(3)overall lack of opportunity to provide a hearing; recognizing that talaq falls short under Michigan public policy because Islamic
law does not provide for an equitable division of the marital estate, but rather only entitles a wife to property that is in her name);
In re Ramadan, 891 A.2d 1186, 1188, 1190 (N.H. 2006) (denying comity to Lebanese divorce whereby the husband performed talaq
himself one day before the wife filed for divorce in New Hampshire and stating that “[c]omity...is a discretionary doctrine that will
not be applied if it violates a strong public policy of the forum state, or if it leaves the court in a position where it is unable to render
complete justice”); Farag v. Farag, 772 N.Y.S.2d 368, 371 (App. Div. 2004) (recognizing comity with Egyptian divorce law but
holding that “a foreign divorce decree obtained on the ex parte petition of a spouse present but not domiciled in the foreign country
will not be recognized in New York where the other nonresident spouse does not appear and is not served with process” (internal
quotation marks omitted)).

226 See Sekhri, supra note 209, at 689 (calling the court's comity analysis “defective”).

227 Chaudry v. Chaudry, 388 A.2d 1000, 1006 (N.J. Super. Ct. App. Div. 1978). The court left open the possibility for an equitable
distribution of property “where there is a sufficiently strong nexus between the marriage and th[e] State [of New Jersey].” Id. (citing
Healey v. Healey, 377 A.2d 762 (N.J. Super. Ct. App. Div. 1977)); see also Pierrakos v. Pierrakos, 372 A.2d 1331 (N.J. Super. Ct.
App. Div. 1977).
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228 2008-Ohio-3473U, 2008 WL 2698679 (Ct. App. July 10, 2008).

229 810 A.2d 93 (N.J. Super. Ct. Ch. Div. 2002).

230 Although the Ohio Court of Appeals in Zawahiri refused to compare the mahr to a general contract because the wife failed to raise
the argument at trial (and therefore waived it), the comparison with Odatalla is still valuable because it illustrates the importance of
choosing an appropriate neutral instrument when applying the neutral-principles doctrine.

231 Zawahiri, 2008 WL 2698679, at P5.

232 Odatalla, 810 A.2d at 95.

233 Zawahiri, 2008 WL 2698679, at P23.

234 Odatalla, 810 A.2d at 94-95.

235 Zawahiri, 2008 WL 2698679, at PP20-23.

236 Odatalla, 810 A.2d at 98.

237 Zawahiri, 2008 WL 2698679, at PP9-10 (refusing to evaluate the merits of the wife's claim, who, having realized her error in
analogizing the mahr provision to a premarital agreement, tried to persuade the Court of Appeals to uphold the mahr as a simple
contract, because she had not preserved the claim for review).

238 Id. P13.

239 Oman, supra note 187, at 602.

240 Zawahiri, 2008 WL 2698679, at P23.

241 The custom of not having an attorney present was acknowledged in Ali. See Chaudhary v. Ali, No. 0956-94-4, 1995 WL 40079, at
*1 (Va. Ct. App. Jan. 31, 1995) (“It is not customary for the parties to receive legal counsel prior to signing the agreement.”).

242 The author has witnessed frenzied, last-minute negotiations at many Islamic marriages and at one union was given the responsibility,
without any advanced notice, of negotiating the mahr shortly before the ceremony.

243 See Odatalla v. Odatalla, 810 A.2d 93, 94-95 (N.J. Super. Ct. Ch. Div. 2002).

244 Id. at 94-97.

245 Id. at 98.

246 Id.

247 Id. at 97.

248 Id.

249 See, e.g., Chaudry v. Chaudry, 388 A.2d 1000 (N.J. Super. Ct. App. Div. 1978). At this point, you may be wondering whether this
Article contradicts itself, because in the earlier discussion on the get cases, the Article warns against adjudicating contracts based on
an interpretation of the “laws of Moses and Israel.” So how, you may wonder, can courts start exploring the mahr without running into
Establishment Clause concerns? This is a worthy criticism, but I would suggest that in some of the potentially unconstitutional get
decisions, courts use expert testimony to figure out when, according to the “laws of Moses and Israel,” a husband may be obligated
to grant a get, whereas in this Section, I am recommending that courts use expert testimony for the limited purpose of figuring out
what a mahr is--is it a prenuptial agreement, a gift, or a simple contract? The courts would not be taking the extra step of trying to
decipher what role a mahr provision plays in the division of assets under Islamic law. Similarly, in the get cases, it would be fine to
use expert testimony to identify that a get is a Jewish divorce, but not to explore under what circumstances a get must be granted
pursuant to the “laws of Moses and Israel.”
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250 As demonstrated earlier, the comparison between the Zawahiri and Odatalla decisions reveals that mahr disputes, even when framed
by very similar facts, are interpreted in conflicting ways because courts facing large marital estates are often reluctant to deprive the
wife of her economic rights, but courts facing insignificant marital estates wish for her to obtain the benefit of her bargain under the
mahr provision. See supra notes 228-48 and accompanying text.

251 See Oman, supra note 187, at 600 (proposing that a Muslim man's expectation that his wife is not entitled to the marital estate “arises
because of the background rules of Islamic property law,” not “as a matter of contract”).

252 It is worth noting that while there has been a dramatic rise in religious arbitration in the United States, this trend is not reflected
globally. In Ontario, Canada, for example, where Christian and Jewish arbitration panels have been functioning for some time, the
attempt to authorize Islamic arbitration of family disputes ran into a groundswell of opposition over concerns that such a system
could permit serious departures from secular guarantees of gender equality. As a result, on September 11, 2005, Ontario banned all
religious arbitration of family disputes (including Christian and Jewish forums), with Premier Dalton McGuinty declaring: “There
will be no religious arbitration in Ontario. There will be one law for all Ontarians.” Prithi Yelaja & Robert Benzie, McGuinty: No
Sharia Law, Toronto Star, Sept. 12, 2005, at A01. The Quebec legislature also unanimously rejected the use of Islamic tribunals. Keith
Leslie, No Sharia in Ontario: All Religious Arbitration to Be Prohibited, McGuinty Says, Montreal Gazette, Sept. 12, 2005, at A1.
Similarly, the Archbishop of Canterbury, Dr. Rowen Williams, came under severe criticism after he called for plural jurisdiction and
the need to adopt part of the Shariah in the United Kingdom. Ruth Gledhill & Philip Webster, Archbishop of Canterbury Argues for
Islamic Law in Britain, Times (London), Feb. 8, 2008, at 1. Unlike Canada, however, the United Kingdom quietly set up the Muslim
Arbitration Tribunal in 2007 to settle certain civil disputes between Muslims. The Tribunal's “decisions are enforceable in the UK
courts.” Frances Gibb, Are Sharia Courts Depriving Women of Their Legal Rights?; A New Bill Highlights Worries That a Parallel
Legal System is Being Developed, Reports Frances Gibb, Times (London), June 16, 2011, at 67.

253 See Grossman, supra note 1.

254 See Helfand, supra note 2, at 1250 (citing examples of initiatives for the establishment of Islamic arbitration venues such as the Fiqh
Council of North America).

255 See Abd Alla v. Mourssi, 680 N.W.2d 569, 570-71, 574 (Minn. Ct. App. 2004) (evaluating and affirming the validity of an arbitration
award by “the Arbitration Court of an Islamic Mosque” (whose jurisdiction the parties had stipulated to in a partnership agreement)
and holding that the plaintiff failed to follow statutory time requirements under the Minnesota arbitration statute for filing a timely
protest); see also Charles P. Trumbull, Note, Islamic Arbitration: A New Path for Interpreting Islamic Legal Contracts, 59 Vand. L.
Rev. 609, 640-46 (2006) (proposing that “judges...infer an arbitration clause into Islamic contracts”).

256 See Jabri v. Qaddura, 108 S.W.3d 404, 407 (Tex. App. 2003) (enforcing parties' agreement that all their disputes be submitted to
the Texas Islamic Court).

257 See, e.g., Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24-26 (1991); Rodriguez de Quijas v. Shearson/Am. Express, Inc.,
490 U.S. 477, 480-81 (1989).

258 See Joel A. Nichols, Multi-Tiered Marriage: Ideas and Influences from New York and Louisiana to the International Community, 40
Vand. J. Transnat'l L. 135, 140-41 (2007) (advocating broadly for deference to religious arbitration); Edward A. Zelinsky, Deregulating
Marriage: The Pro-Marriage Case for Abolishing Civil Marriage, 27 Cardozo L. Rev. 1161, 1185 (2006).

259 For example, certain religious traditions set limitations on the admissibility of women's testimony, which is a dramatic deviation from
the civil rules of evidence. See Mohammad Fadel, Note, Two Women, One Man: Knowledge, Power, and Gender in Medieval Sunni
Legal Thought, 29 Int'l J. Middle E. Stud. 185 (1997) (discussing how different schools of Islamic jurisprudence address limitations
on the value of women's testimony); Grossman, supra note 1, at 181 (“[S]trict Jewish law categorically excludes women from serving
as judges, and, along with the handicapped, minors, and others, excludes women from testifying as witnesses.” (citing 1 Emanuel
Quint, A Restatement of Rabbinic Civil Law 255-56 (1990))).

260 Griffin, supra note 5, at 1852 (internal quotation marks omitted).

261 Estin, supra note 6, at 590. I am not simply making the narrow argument that courts should defer to secular, but not religious arbitration.
In all likelihood, any such proposal would have to pass the real strict scrutiny standard set forth in Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah, 508 U.S. 520 (1993). Rather, my concern is with automatic deference to any arbitration body that applies sex-
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discriminatory rules, including a secular forum, which, pursuant to the parties' contract, relies on the foreign law of a country that
violates the equity norms embodied in the civil standards of this country.

262 See, e.g., Ayelet Shachar, Multicultural Jurisdictions: Cultural Differences and Women's Rights 122 (2001) (proposing that parties
should be permitted to opt out when “power-holders fail to effectively respond to constituent needs”); Maria Reiss, Note, The
Materialization of Legal Pluralism in Britain: Why Shari'a Council Decisions Should Be Non-Binding, 26 Ariz. J. Int'l & Comp. L.
739, 777 (2009) (arguing that “Shari'a Councils [[[should] remain functioning as non-binding tribunals as they have been in the past”).

263 Shachar, supra note 262, at 123.

264 Id. at 85.

265 Id. at 20-22.

266 Id. at 22.

267 Id. at 122; see Helfand, supra note 2, at 1284 (arguing that “Shachar's...approach...lacks.... specificity”).

268 Helfand, supra note 2, at 1284.

269 Shachar, supra note 262, at 123.

270 Martha Minow, Is Pluralism an Ideal or a Compromise?: An Essay for Carol Weisbrod, 40 Conn. L. Rev. 1287, 1300 (2008). Minow
“argues that accommodations for minority groups by liberal democracies do not require a compromise when convergence between
values can be achieved.” Id. at 1287. She goes on to explain that “[w]hen convergence cannot be achieved, compromise is not always
wrong and can on occasion be justified to pursue social stability and to express competing principles embraced within the liberal
democracy, but compromise cannot be justified if it involves capitulation to threats.” Id.

271 Minow states that convergence exists when each side finds “common ground without sacrificing principles.” Id. at 1300.

272 Minow proposes that the New York get statute's treatment “of religious impediments to secular divorce exemplif[ies] convergence
rather than either the state supplanting of religious norms or religious norms supplanting state rules.” Id. at 1297.

273 It is important to acknowledge at the outset that determining what constitutes convergence will not always be easy, especially when
the religious rules are complex, subject to debate by experts, and unfamiliar to the civil courts.

274 552 U.S. 576 (2008).

275 Id. at 587.

276 9 U.S.C. §10(a) (2012); see also Hall Street, 552 U.S. at 582 (“Section 10 [of the FAA] lists grounds for vacating an award, while
§11 names those for modifying or correcting one.”).

277 See, e.g., DCR Constr., Inc. v. Delta-T Corp., No. 8.09-CV-741-T-27AEP, 2009 WL 5173520, at *6 (M.D. Fla. Dec. 30, 2009)
(holding that the public policy exception is no longer a basis for judicial review of arbitration awards); LeFoumba v. Legend Classic
Homes, Ltd., No. 14-08-00243-CV, 2009 WL 3109875, at *2 (Tex. App. Sept. 17, 2009) (overruling a complaint, finding the public
policy exception no longer available under the FAA).

278 See, e.g., In re Marriage of Shaban, 105 Cal. Rptr. 2d 863, 865 (Ct. App. 2001); Chaudhary v. Ali, No. 0956-94-4, 1995 WL 40079,
at *1-2 (Va. Ct. App. Jan. 31, 1995).

279 See, e.g., Akileh v. Elchahal, 666 So. 2d 246, 248 (Fla. Dist. Ct. App. 1996).

280 E.g., Helfand, supra note 2, at 1257 n.113, 1288-94.

281 Id. at 1258 n.114 (quoting Joan Parker, Judicial Review of Labor Arbitration Awards: Misco and Its Impact on the Public Policy
Exception, 4 Lab. Law. 683, 711 (1988)) (internal quotation marks omitted); see also Harry T. Edwards, Judicial Review of
Labor Arbitration Awards: The Clash Between the Public Policy Exception and the Duty to Bargain, 64 Chi.-Kent L. Rev. 3, 34
(1988) (concluding that vacating arbitration awards based on the public policy exception will undermine the efficacy of arbitration
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proceedings); Stephen L. Hayford, Law in Disarray: Judicial Standards for Vacatur of Commercial Arbitration Awards, 30 Ga. L.
Rev. 731, 823 (1996) (concluding that giving the public policy exception wide berth may risk courts “trespassing into the merits of
the underlying dispute”).

282 Helfand, supra note 2, at 1258-59.

283 See id. at 1258-60.

284 Minow poses the question: “[s]hould a religious tribunal supervise divorce and child custody determinations with results to be
accorded state recognition?” Minow, supra note 270, at 1307. She answers with another question, wondering whether “such a tribunal
[should] be allowed to perform such a role only if its norms match those of the larger state?” Id.

285 See supra text accompanying notes 221-25.

286 Of course, the search for equality in divorce law also has much further to go in this country, but the question before us is limited:
Whether, for the purposes of the convergence test, the religious standard governing talaq deviates from the equity standards that
shape its civil counterpart.

287 See discussion supra Part II.A. It is worth noting from the earlier discussion that it is much more challenging for courts to adjudicate
a get dispute that turns on an interpretation of the general language of the ketubah, in the absence of an express agreement outlining
the parties' intent regarding the get.

288 In fact, the Supreme Court's concern ran in the opposite direction when it warned in Jones that attempts to enforce a singular rule of
“compulsory deference” is much more likely to increase the risks of entanglement. Jones v. Wolf, 443 U.S. 595, 605 (1979). The high
court's prescient words are amply borne out by decisions such as Aflalo v. Aflalo, 685 A.2d 523 (N.J. Super. Ct. Ch. Div. 1996), where
the New Jersey Superior Court delved deeply into religious doctrine analysis to demonstrate that it cannot undertake an investigation
into parochial issues. See id. at 526-31.

289 Estin, supra note 6, at 590.

290 See Shalina A. Chibber, Charting a New Path Toward Gender Equality in India: From Religious Personal Laws to a Uniform Civil
Code, 83 Ind. L.J. 695, 710 (2008) (arguing that basing reform of religious personal laws in India on a “right of exit approach” “is
facially misleading because the majority of women in India do not enjoy the privilege of making choices about their rights” (internal
quotation marks omitted)).

291 See id. at 711 (arguing that a dual-jurisdiction system “provides minority groups with new fears of majority encroachment and loss
of identity”).

35 CDZLR 1881
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The Honorable Dan Flynn 
Chair, Committee on Pensions 
Texas House of Representatives 
Post Office Box 2910 
Austin, Texas 78768-2910 

Dear Representative Flynn: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

June 15, 2016 

Opinion No. KP-0094 

Re: The extent to which a judge may refuse 
to apply the law of a jurisdiction outside of the 
United States in certain family law disputes 
(RQ-0083-KP) 

You ask· a number of questions concerning "the extent to which current law authorizes or 
requires a judge of a state court to refuse to apply foreign law in certain family law disputes." 1 

You explain that by "foreign law," you mean "the law of a country other than the United States," 
and by "family law dispute," you ~ean "a legal dispute regarding a marital relationship or a parent
child relationship." Request Letter at 1. While you propose nineteen different factual scenarios, 
they each involve the application of foreign law that violates a party's right to due process or the 
public policy of this State. Id. at 1-3. As the Texas Supreme Court has explained, "[t]he basic 
rule is that a court need not enforce a foreign law if enforcement would be contrary to Texas public 
policy." Larchmont Farms, Inc. v. Parra, 941 S.W.2d 93, 95 (Tex. 1997). Mere differences 
between Texas law and foreign law do not necessarily render the foreign law unenforceable, but 
if a foreign law "violates good morals, natural justice, or is prejudicial to the general interests of 
our own citizens," a court may refuse to enforce it. Robertson v. Estate of McKnight, 609 S.W.2d 
534, 537 (Tex. 1980). Furthermore, the United States Supreme Court has explained that "due 
process requires that no other jurisdiction shall give effect ... to a judgment elsewhere acquired 
without due process." Griffin v. Griffin, 327 U.S. 220, 228 (1946). It is with these principles in 
mind that we address your specific questions. 

You first ask whether a judge may refuse to enforce a judgment of another country that is 
based on the application of foreign law that violated a party's due process rights or was contrary 
to the public policy of this State. Request Letter at 1. "A judgment obtained in violation of 
procedural due process is not entitled to full faith and credit when sued upon in another 
jurisdiction." Griffin, 327 U.S. at 228. Texas courts have long held "the chief requisite for the 
recognition of a foreign judgment necessarily is that an opportunity for a full and fair trial was 
afforded." Banco Minero v. Ross, 172 S.W. 711, 714-15 (Tex. 1915) (declining to recognize a 
judgment by a Mexican court after finding that it was entered without a full and fair trial before an 

1Letter from Honorable Dan Flynn, Chair, House Comm. on Pensions, to Honorable Ken Paxton, Tex. Att'y 
Gen. at 1 (Dec. 17, 2015), https://www.texasattomeygeneral.gov/opinion/requests-for-opinion-rqs ("Request Letter"). 
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impartial tribunal). Thus, if a judgment was obtained in a foreign jurisdiction in violation of a 
party's due process rights, a state court judge may refuse to enforce the judgment. Similarly, Texas 
courts will consider whether a judgment obtained in a foreign country was based on foreign law 
contrary to this State's public policy, and, if so, the courts may refuse to enforce the judgment. 
See Ashfaq v. Ashfaq, 467 S.W.3d 539, 543--44 (Tex. App.-Houston [1st Dist.] 2015, no pet.) 
(considering whether Pakistani divorce law violated Texas public policy). 

You next ask whether a judge may refuse to enforce a decision of an agreed-upon arbitrator 
if the arbitrator's application of foreign law or the application of principles of a particular faith 
resulted in an arbitration decision violating a party's due process rights or was contrary to the 
public policy of this State. Request Letter at 2. "Parties in an arbitration proceeding have due 
process rights to notice and a meaningful opportunity to be heard." Ewing v. Act Catastrophe-Tex. 
L.C., 375 S.W.3d 545, 551 (Tex. App.-Houston [14th Dist.] 2012, pet. denied); see TEX. Clv. 
PRAC. & REM. CODE§ 171.044(a) (requiring notice of arbitration). To the extent that an arbitration 
award is obtained in violation of these due process rights, a judge is authorized to refuse 
enforcement of the award. Furthermore, a Texas court "may refuse to enforce an arbitration award 
that is contrary to public policy." Myer v. America Life, Inc., 232 S.W.3d 401, 413 (Tex. App.
Dallas 2007, no pet.). 

In your third question, you ask whether a judge may refuse to apply foreign law that would 
otherwise apply under the principles of conflict of laws if applying such law would violate due 
process or the public policy of this State. Request Letter at 2. Traditional conflict-of-law 
principles prescribe that issues that are strictly procedural in nature are governed by the laws of 
the forum state. RESTATEMENT (SECOND) OF CONFLICT OF LAWS§ 122 (AM. LAW INST. 1971); 
Arkoma Basin Exp!. Co. v. FMF Assocs. 1990-A, Ltd., 249 S.W.3d 380, 387 n.17 (Tex. 2008). 
Thus, a court of this State would apply Texas procedural law, not the procedures of a foreign law, 
to determine the substantive rights of the parties. With regard to the public policy concerns you 
raise, "[i]f the law of the foreign jurisdiction with the most significant contacts is against good 
morals or natural justice, or is prejudicial to the general interests of our citizens, Texas courts 
should refuse to enforce said law." Vanderbilt Mortg. & Fin., Inc. v. Posey, 146 S.W.3d 302, 316 
(Tex. App.-Texarkana 2004, no pet.) (internal quotation marks omitted). 

In your fourth question, you ask whether a judge may refuse to enforce a contract provision 
that provides for foreign law to govern the dispute if applying the law would violate a party's right 
to due process or the public policy of this State. Request Letter at 2. As with the choice-of-law 
principles discussed above, although a contract may provide for foreign law to govern the rights 
of parties to a dispute, a court of this State will apply Texas law to matters of procedure. Man 
Indus. (India), Ltd. v. Midcontinent Express Pipeline, L.L.C., 407 S.W.3d 342, 352 (Tex. App.
Houston [14th Dist.] 2013, pet. denied). With regard to foreign law that violates the public policy 
of this State, the United States Supreme Court has explained that a state is not required to "lend 
the aid of its courts to enforce a contract founded upon a foreign law where to do so would be 
repugnant to good morals, ... or, in other words, violate the public policy of the state where the 
enforcement of the foreign contract is sought." Griffin v. McCoach, 313 U.S. 498, 506 (1941); see 
also United Paperworkers Intern. Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 42 (1987) ("a court 
may refuse to enforce contracts that violate ... public policy"). Thus, a court may refuse to enforce 
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a contract provision that requires the application of foreign law to a dispute if doing so would 
violate the public policy of this State. 

In your fifth question, you ask whether a judge may refuse to enforce a contractual forum
selection provision providing that a dispute will be resolved by a court outside of the United States 
if doing so would violate the party's right to due process or the public policy of this State. Request 
Letter at 2. Enforcement of forum-selection clauses is generally mandatory; however, a court has 
authority to refuse to enforce the clause upon a showing that "enforcement would be umeasonable 
or unjust" or because "enforcement would contravene a strong public policy of the forum where 
the suit was brought." In re AutoNation, Inc., 228 S.W.3d 663, 668 n.15 (Tex. 2007); In re 
Automated Collection Techs., Inc., 156 S.W.3d 557, 559 (Tex. 2004). Thus, ifthe enforcement of 
a forum-selection clause would violate the party's right to due process or the public policy of this 
State, a court may refuse to enforce it. 

You next ask, based on the principle of forum non conveniens, whether a judge may 
exercise jurisdiction over a case, despite a more convenient alternative forum, ifthe foreign forum 
would apply foreign law that would violate a party's right to due process or the public policy of 
this State. Request Letter at 2. A court generally has authority to dismiss a suit on grounds of 
forum non conveniens because a court outside Texas has jurisdiction over the suit and is a more 
appropriate forum. A.P. Keller Dev., Inc. v. One Jackson Place, Ltd., 890 S.W.2d 502, 505 (Tex. 
App.-El Paso 1994, no writ). "[T]rial courts possess broad discretion in deciding whether to 
dismiss a case on forum-non-conveniens grounds." In re Pirelli Tire, L.L.C., 247 S.W.3d 670, 676 
(Tex. 2007). The United States Supreme Court has articulated, and the Texas Supreme Court has 
adopted, a number of factors that courts should consider in deciding a forum-non-conveniens 
motion. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508-09 (1947); In re Smith Barney, Inc., 975 
S.W.2d 593, 596 (Tex. 1998) ("We embraced Gulf Oil's analysis long ago."). Among the factors 
to be considered are whether an adequate alternative forum would have jurisdiction over the case 
and whether certain private interests of the litigants would weigh in favor of the alternative forum. 
In re Pirelli Tire, L.L.C., 247 S.W.3d at 677-79. In determining whether an adequate alternative 
forum exists, courts should consider whether the parties will be "deprived of all remedies or treated 
unfairly." Vasquez v. Bridgestone/Firestone, Inc., 325 F.3d 665, 671 (5th Cir. 2003). And in 
determining whether the private interests of the litigants weigh in favor of an alternative forum, a 
court should consider, among other private-interest factors, any "obstacles to [a] fair trial" in the 
alternative forum. Flaiz v. Moore, 359 S.W.2d 872, 874 (Tex. 1962). Thus, if an alternative forum 
to Texas would apply law that would violate a party's right to due process or the public policy of 
this State, such factors could provide grounds for a judge to deny a motion to dismiss for forum 
non conveniens. 

In your seventh question, you ask whether a judge abuses his or her discretion if a judge 
allows the application of a foreign law in the scenarios previously described and doing so violates 
a party's right to due process or the public policy of this State. Request Letter at 3. A court's 
decision regarding whether a contract, arbitration award, foreign judgment, or application of 
foreign law violates public policy is a question of law that is reviewed de novo by a reviewing 
court. See Sanchez v. Palau, 317 S.W.3d 780, 785 (Tex. App.-Houston [1st Dist.] 2010, pet. 
denied) (court's ruling on recognition of a foreign country judgment is reviewed de novo ); Xtria, 
L.L.C. v. Int'! Ins. All., Inc., 286 S.W.3d 583, 591 (Tex. App.-Texarkana 2009, pet. denied) 
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Gudgment confirming an arbitration award is reviewed de novo ); Johnson v. Structured Asset 
Servs., L.L.C., 148 S.W.3d 711, 726 (Tex. App.-Dallas 2004, no pet.) (whether a contract violates 
public policy is a question of law, which is reviewed de novo ). Thus, as a matter of law, a court 
is without discretion to apply foreign law in a circumstance where doing so violates a party's right 
to due process or the clearly established public policy of this State. A trial court's forum-non
conveniens ruling is subject to review for clear abuse of discretion. In re Pirelli Tire, L.L.C., 247 
S.W.3d at 676. Whether a court abuses its discretion in ruling on any given forum-non-conveniens 
motion will depend on a weighing of all the factors and the relevant facts of the particular case. 
See id. at 679 (considering all the factors articulated in Gulf Oil and concluding that the denial of 
a forum-non-conveniens motion was a clear abuse of discretion). 

In your eighth question, you ask whether a judge may refuse to enforce a provision of a 
contract that is entered into voluntarily that provides for any of the following: 

• An arranged marriage 

• Granting custody of a child to a conservator who would remove 
the child to a foreign jurisdiction that allows child labor in 
dangerous conditions 

• Granting custody of a child to a conservator who would remove 
the child to a foreign jurisdiction that lacks laws against child 
abuse 

• Granting custody of a female child to a conservator who would 
remove the child to a foreign jurisdiction that allows the practice 
of female genital mutilation 

• Granting custody of a child to a conservator who would remove 
the child to a foreign jurisdiction that allows a person to be 
subjected to any form of slavery 

• Providing for a consequence or penalty for breach of the contract 
that violates the public policy of this State, such as the infliction 
of bodily harm 

Request Letter at 3. Parties do not have a right to enter into contracts that violate the strong public 
policy of this State. See Fairfield Ins. Co. v. Stephens Martin Paving, L.P., 246 S.W.3d 653, 664 
(Tex. 2008). A state's public policy is embodied in its constitution, statutes, and the decisions of 
its courts. See Texas Commerce Bank, NA. v. Grizzle, 96 S.W.3d 240, 250 (Tex. 2002); Churchill 
Forge, Inc. v. Brown, 61 S.W.3d 368, 373 (Tex. 2001). With regard to family law disputes, the 
Legislature has clearly articulated that it is the public policy of this State to: 

(1) assure that children will have frequent and continuing contact 
with parents who have shown the ability to act in the best interest 
of the child; 
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(2) provide a safe, stable, and nonviolent environment for the child; 
and 

(3) encourage parents to share in the rights and duties of raising their 
child after the parents have separated or dissolved their 
marnage. 

TEX. FAM. CODE§ 153.00l(a). To the extent that any contract term, including those specific terms 
that you raise, violates the public policy of this State, a court may refuse to enforce it. See City of 
Willow Parkv. E.S. & CM, Inc., 424 S.W.3d 702, 710 (Tex. App.-Fort Worth 2014, pet. denied) 
(voiding a contract after finding that "it contravenes the legislature's public policy"); see also 
Southwestern Bell Tel. Co. v. Gravitt, 551S.W.2d421, 427 (Tex. App.-San Antonio 1976, writ 
ref d n.r.e.) ("[A] general restraint on marriage is unenforceable whether the restraint results from 
a promise not to marry or from enforcement of a condition providing for forfeiture of rights in case 
of marriage."). 

In your ninth question, you ask whether a judge may refuse to enforce an adoption order 
entered by a foreign court or tribunal ifthe order would result in a violation of fundamental rights, 
Texas law, or the public policy of this State. Request Letter at 3. Section 162.023 of the Family 
Code provides: 

Except as otherwise provided by law, an adoption order rendered to 
a resident of this state that is made by a foreign country shall be 
accorded full faith and credit by the courts of this state and enforced 
as if the order were rendered by a court in this state unless the 
adoption law or process of the foreign country violates the 
fundamental principles of human rights or the laws or public policy 
of this state. 

TEX. FAM. CODE§ 162.023(a) (emphasis added). Under the plain language of the Legislature's 
exception in subsection 162.023(a), a court may refrain from enforcing an adoption order if doing 
so would violate the fundamental rights or the laws or public policy of this State. 

In your tenth question, you ask whether a judge may refuse to enforce a premarital 
agreement or property partition agreement if the agreement is unconscionable. Request Letter at 
3. "Unconscionable contracts ... are unenforceable under Texas law." In re Poly-Am., L.P., 262 
S.W.3d 337, 348 (Tex. 2008); TEX. Bus. & COM. CODE§ 2.302(a). Provisions in the Family Code 
provide specifically with regard to premarital and partition agreements that such agreements are 
not enforceable if the party against whom enforcement is requested proves, among other 
requirements, that the agreement was unconscionable when it was signed. See TEX. FAM. CODE 
§§ 4.006(a)(2), .105(a)(2). Whether any specific agreement is unconscionable must be determined 
by a court after analyzing the relevant facts. See Ski River Dev., Inc. v. McCalla, 167 S.W.3d 121, 
136 (Tex. App.-San Antonio 2005, pet. denied) (explaining the factors to be examined in 
determining whether a contract is unconscionable). 
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You also ask whether a judge may refuse to enforce a premarital agreement if the 
agreement violates the public policy of this State or a statute that imposes a criminal penalty. 
Request Letter at 3. Section 4.003 of the Family Code authorizes the parties to a premarital 
agreement to contract with respect to all matters "not in violation of public policy or a statute 
imposing a criminal penalty." TEX.FAM. CODE § 4.003(a)(8). "[P]arties have the right to contract 
as they see fit as long as their agreement does not violate the law or public policy"; however, courts 
may refuse to enforce a contract, or a provision in a contract, on the ground that it is against public 
policy. In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 129 & n.11 (Tex. 2004); Security Serv. 
Fed. Credit Union v. Sanders, 264 S.W.3d 292, 297 (Tex. App.-San Antonio 2008, no pet.). 
Furthermore, a contract that cannot be performed without violating the law contravenes public 
policy and is void. Lewis v. Davis, 199 S.W.2d 146, 148--49 (Tex. 1947); Merry Homes, Inc. v. 
Chi Hung Luu, 312 S.W.3d 938, 945 (Tex. App.-Houston [1st Dist.] 2010, no pet.). 

In your final question, you ask to what extent chapter 36 of the Civil Practice and Remedies 
Code authorizes "a judge to refuse to enforce a judgment of a foreign court regarding a family law 
dispute where the judgment grants or denies payment of a sum of money to one of the parties." 
Request Letter at 3. Chapter 36 is the "Uniform Foreign Country Money-Judgment Recognition 
Act," and it authorizes a court to "refuse recognition of the foreign court judgment if the motions, 
affidavits, briefs, and other evidence before it establish grounds for nonrecognition as specified in 
Section 36.005, but the court may not, under any circumstances, review the foreign country 
judgment in relation to any matter not specified in Section 36.005." TEX. C1v. PRAC. & REM. CODE 
§§ 36.003, .0044(g). Relevant to your request, "foreign country judgment" is defined for purposes 
of chapter 36 to mean "a judgment of a foreign country granting or denying a sum of money," but 
it expressly excludes a judgment for "support in a matrimonial or family matter." Id. 
§ 36.001(2)(B). Thus, chapter 36 will have limited applicability to family law disputes. To the 
extent that it applies, however, a court need not recognize a foreign-country money judgment if, 
among other grounds, "the defendant in the proceedings in the foreign country court did not receive 
notice of the proceedings in sufficient time to defend" or if "the cause of action on which the 
judgment IS based IS repugnant to the public policy of this state." Id. 
§ 36.005(b )(1 ), (3). 
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SUMMARY 

Under Texas law, a court is not required in family law 
disputes to enforce a foreign law if enforcement would be contrary 
to Texas public policy or if it would violate a party's basic right to 
due process. 

JEFFREY C. MATEER 
First Assistant Attorney General 

BRANTLEY STARR 
Deputy First Assistant Attorney General 

VIRGINIA K. HOELSCHER 
Chair, Opinion Committee 

Very truly yours, 

~?~ 
KEN PAXTON 
Attorney General of Texas 
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