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PREFACE TO THE FIRST EDITION.

This work has been mainly designed for the use of
students, as a guide to their study of MaHOMEDAN Law.
Hence, for a speedy and convenient grasp of its princi-
ples, I have cast them in a series of distinct propositions,
systematically arranged in the order of consecutive sec-
tions, illustrated by decided cases applicable to each
section. The language of judgments to be found in the
recognised reports has, so far as practicable, been faith-
fully reproduced in the statement of each proposition, in
order to impart to it the ¢mprimatur of authoritative law ;
and where such sources have failed, I have fallen back
upon the translations of the HEepaya and the Farwa
Avrumerri, with such modifications as were necessary or
proper for the requirements of modern law. The illus-
trative cases have likewise been imported, almost all, from
the same Reports throughout the work, except in the
Chapter on Inheritance. There is a citation of authority
for every proposition I have set out; and no important
decisions have been missed, while enactments amending
or repealing the ancient rules have been noted in their
appropriate place.

The rules of succession in intestacy have been felt
to be a crux to students, if not the hardest part in the
whole range of MaBoMEDAN PErsoNaAL Law for them to
comprehend. To afford facilities in the sound under-
standing of the principles of Succession Law, a large
number of illustrations have been grouped together, which,
it is hoped, will add to the importance and value of the
work as a concise and scientific exposition of the subject.
The scheme of distribution among Sharers and Residu-
aries and Distant Kindred has been tabulated, and the
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vi PREFACE TO THE FIRST EDITION.

principles upon which the rules of inheritance are based
are expounded at pp. 41-44 as clearly as I have been
able to do. In addition to the principles set out in the
Sirajiyyahk, 1 have ventured to formulate two fresh princi-
ples which have appeared to me to furnish a solution of
some of the difficulties pointed out by writers on that

subject.

This work is in the main modelled on the plan of
Sir Roland Wilson’s excellent Dicest of ANGLo-MUuHAM-
MADAN Law, which I consider to be the best adapted for

the object I have had in view. I have, however, on
several occasions, ventured to differ from that authority

in some cardinal doctrines.

D.F. M.

23, CaurcH GATE STREET,

July 1905.
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ADDENDA.

08

Sect. 7, p. 4.—Add following as notes to 8.7 :—

Custom.—There is no express recognition of custom in the above Act. Hence evidence
will not be admitted under that Act to prove a oustom of succession at variance with
the Mahomedan law ; Jammya v. Diwan (1900) 23 All. 20 ; Hakim Khan v. Gul
Khan (1882) 10 C. L. R. 603, 605.

Sect. 132, p. 90, f. n. (a).—Add :—See also Banubi v. Narsingrao (1906)9 Bom. L. R. 97.

Sect. 134, p. 91, 1. 11.—Add following to para. 2 of the section :—

A mere intention to set apart property for charitable purposes, unaccompanied by
any declaration, either verbal or written, is not sufficient to create a wakf, although
it may be followed by actual appropriation; Banubi v. Narsingrao (1906) 9
Bom. L. R. 97.

Sect. 135, p. 91, 1. 17.—Add following after the words  testator’s death M':—

A bare statement in a will that the testator has at a former time given away or set
apart a portion of his property to a charity does not amount to a testamentary
devise. The reason is that there is wanting in such a case the requisite declaration
which is a siné qua nonm of every wakf: Banubi v. Narsingrao (1906) 9 Bom.
L.R97.

Sect. 137, p. 92, 1. 2.—Omit the word “until ™ and substitute  unlcss, besides there
being a declaration of wakf,”

Sect 157, p. 92, 1. 34.—Add :—The point was raised, but not decided, in a recent
Bombay case : Banubi v. Narsingrao (1906) 9 Bom. L. R. 91.

Sect. 244, p. 143, £. n. (v).—Add :—Mafa:zzal v. Basid (1906) 34 Cal. 36.

Sect. 246, p. 144.—Add following as notes :—

As regards the guardianship of property, the paternal uncle has no legal right under
the Mahomedan law to the guardianship of the property of a minor any more than
the mother. Hence if the mother applies under the Guardians and Wards Act to be
appointed guardian of the property of her minor son, and the uncle opposes the
application, the Cuurt should be guided by the principle whether it would be for
the welfare of the minor to appoint the mother or the uncle as guardian of the
minor's property : Abim-ullah v. Abadi (1906) 29 All. 10.
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MAHOMEDAN LAW,

-0

CHAPTER 1.

INTRODUCTION OF MAHOMEDA LAw INTO
BriTisH INDIA.

1. The Mahomedan law is administered by the Courts dminis-
of British India to Mahomedans not in all, but in certain %‘h‘mﬂ{“
matters only. The power of Courts to apply Mahomedan iaw
law to Mahomedans is derived from the british Legislature
(a). This power is conferred upon the High Courts of
Calcutta, Madras, and Bombay, by Statutes of Parliament,
and upon other Courts by Acts of the Governor-General

of India in Council and in one case by a Regulation of a
local Council.

For the Statutes, see 8. 6 ; for the Acts, see ss. 7-8, 10-13; for the Regulation,
see 8. 9.

The present work does not comprise the whole of pure Mahomedan law,

but only such portions thereof as are applied by the Courts of British India to
Mahomedans.

2. As regards British India, the rules of pure gutento
Mahomedan law may be divided into three parts— application

(?) those which have been expressly directed by the
Legislature to be applied to Maﬁomedans, such as

the rules of Succession and Inheritance ; e f o madiin

(&) those which are applied to Mahomedans as a matter Pag.a. te Grave
of justice, equity and good conscience, such as the \ o, o, Sione prnes
rules of the Mahomedan Law of Pre-emption ;* Paagh L Bt it

(@) those which are not applied at all, though the
parties be Mahomedans, such as the Mahomedan
Criminal Law, the Mahomedan Law of Evidence,
and the Mahomedan Law of Contract. g, ¢., ~o.A RTINS N

1870) 6 M. H. C. 26, 31; Braja Kishor v.

(a) Shetk Kudratulia v. Mahint Mohan (18689) I e nando 1oy 1o Tk
andra N

4 B. L R 134, 169; Idrahim v. Muni
1
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2 MAHOMEDAN LAW.

The only portions of pure Mahomedan law that are
administered by the Courts of British India to Mahomedans
are those comprised in cls. () and (). In other respects,
the Mahomedans in British India are governed by the
General Law of British India.

3. The rules of Mahomedan law that have been
expressly directed to be applied to Mahomedans are to be
applied except in so far as they have not been altered or
abolished by legislative enactment.

Thus the rules of the Mahomedan Law of Inheritance are expressly directed to
be applied to Mahomedans. One of these rules is thata Mahomedan renouncing the
Mahomedan religion is to be excluded from inheritance. But this rule has now been
abolished by the Freedom of Religion Act 21 of 1850. Hence this rule does not

apply.

4. Such of the rules of Mahomedan law as have not
been expressly directed to be applied to Mahomedans will be
applied, as a matter of justice, equity and good conscience,
if there is no other special provision for matters covered by
those rules.

Thus the rules of the Mahomedan Law of Pre-emption are nowhere expressly
directed to be applied to Mahomedans. Hence those rules are applied to Mahomedans
on grounds of justice, equity and good conscience. But they are not applied to
Mahomedans in Oadh and in the Panjab, for there are special Acts relating to
pre-emption for Oudh and the Panjab, and those Acts apply to Mahomedans also.
See Chapter XI below.

Again the rules of Mahomedan Criminal Law are nowhere expressly directed to
be applied to Mahomedans. But there are legislative enactments relating to criminal
law in India such as the Indian Penal Code and the Code of Criminal Procedure.
Hence those rules could not be applied on grounds of justice, equity and good
conscience. The result is that Mahomedans in British India are governed by the
criminal law obtaining in British India.

5. The rules referred to in s. 2, cl. (&%), may not be
applied, if they are in the opinion of the Court opposed to
justice, equity and good conscience. But the rules referred
to in cl. () of that section, that is, rules that have been
expressly directed by the Legislature to be applied to
Mahomedans, must be applied, though they may not in the
opinion of the Courts conform with justice, equity and good
conscience.

Thus the rules of the Mahomedan Law of Pre-emption come under s. 2, cl. (i),

" and they are'pot applied by the Courts o;' the Madras Presidency on the ground that

5



EXTENT OF APPLICABILITY. 3

they are opposed to justice, equity and good conscience, inasmuch as the Law of
Pre-emption places restriction upon liberty of transfer of property by requiring the
owner to sell it in the first instant to his neighbour. The High Courts of Bombay
and Allahabad, on the other hand, do apply the Mahomedan Law of Pre-emption to
Mahomedans, with this remarkable result that the notion of “justice, equity and
good conscience™ held by those Courts differs from that held by the Madras High
Court (3).

As regards rules which the Courts have been ezpressly directed to apply to
Mahomedans, they must of course be applied regardless of considerations of justice,
equity and good conscience. Thus the rules of the Mahomedan Law of Marriage
have been expressly directed to be applied to Mahomedans in Bengal, N.-W. Provinces
and Assam (5. 7). One of those rules is that a divorce pronounced by a husband
is valid, though induced by compulsion of threats. Hence the Courts of British
India will not be justified in refusing to recognize such a divorce, though it may be
opposed to their notions of justice, equity and good conscience (¢). :
6. (1)1 ) As to the Presidency towns of Calcutta, Madras Mahomedan
. . aw in Pre-
and Bombay, the rule is that, subject to any law made ridency
by the Governor-General in Council, the High Courts of 7w
those towns in the exercise of their ordinary original civil
jurisdiction are to determine all questions relating to A
“guccession and inheritance to lands, rents, and goods, e % gk OV
(and all matters of contract and dealing between party and ’
party,”)in the case of Mahomedans, by the law and usages of
Mahomedans, “ and where only one of the parties shall bea |
Mahomedan, by the laws and usages of the defendant.”

(2) In matters not otherwise specially provided for,
the said Courts are to decide according to equity, justice
good conscience.

(8) The law to be applied by the Presidency Small
Cause Courts is the same as that administered for the time
being by the High Courts in the exercise of their ordinary
original civil jurisdiction (Presidency Small Cause Courts
Act 15 of 1882, s. 16).

21 Geo. 1I1,¢. 70, and 37 Geo. I11, ¢. 142.—This section reproduces the law
contained in statutes 21 Geo. III, c.70,s. 17, and 37 Geo.III, c. 142, 8.13. The’
former statute applied to the SBupreme Court at Calcutta, and the latter to the
Recorder’s Courts at Madras and Bombay. Neither of these statutes is repealed,
though the Courts to which they were applicable have been abolished. But they"
are alterable by Indian legislatures, for they are not included in the list of statutes

(b) Itrahim v. Muné (1870) 6 M. H. C. 26: Alabi | (¢) Ib;;him v. Enayetur (186¢) 4 B.I. R A, C.
. T N
.., . i

v. Mussa (1901) 24 Mad. 513 (doctrine of _
. . : R » 5 n
\.ON;W'\ML\W'% ’-""“;:\*— ‘
W) ,-\\*l D~ A WAL e WW
N r‘vv.MM b““’\&lw M‘Q—M D\TM

Musha). .
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4 - MAHOMEDAN LAW.

which, under the Indian Councils Act of 1861, those legislatures are precluded from
altering, and in fact they have been materially altered (d). For instance, the
Mahomedan Law of Contract has been almost entirely superseded by the Contract Act
of 1872 and other Acts. Similarly, it has been held that the rule of Mahomedan law
prohibiting the taking of interest must be taken to have been superseded by the Usury
Laws Repeal Act 28 of 1855, if the rule be at all regarded as a rule of law as
distinguished from a mere moral precept (e ).

7. As to Bengal, North-West Provinces, and Assam,
except such portions of those territories as for the time
being are not subject to the ordinary civil jurisdiction of the
High Courts, it is enacted by Act XII of 1887, s. 37,
that the Civil Courts of those Provinces shall decide all
questions relating to * succession, inheritance, marriage,

... orany religious usage or institution,”by the Mahomedan

law in cases where the parties are Mahomedans, except in so
far as such law has, by legislative enactment, been altered
or abolished. In cases not provided for by the above clause,
or by any other law for the time being in force, the Courts
shal{aot according to justice, equity and good conscience,

8. As to the Mufassal of Madras, it is enacted by the
Madras Civil Courts Act III of 1873, s. 16, that all ques-
tions regarding * succession, inheritance, marriage, ... or
any religious usage or institution” shall be decided, in cases
where the parties are Mahomedans, by the Mahomedan law,
or by custom having the force of law, and in cases where no
specific rule exists, the Courts shall act according to justice,
equity and good conscience.

9. As to the Mufassal of Bombay, it is enacted by
Regulation IV of 1827, s. 26, that ¢ the law to be observed
in the trial of suits shall be Acts of Parliament and Regula-
tions of Government applicable to the case ; in the absence
of such Acts and Regulations, the usage of the country
in which the suit arose ; if none such appears, the law of
the defendant, and in the absence of specific law and usage,
justice, equity and good conscience alone.”

Note that not a single topic of Mahomedan law is expressly enumerated in
this section. So much therefore of Mahomedan law as is administered to Mahomedans
by Courts in the Mufassal of Bombay, is administered as a matter of justice, equity
and good conscience.

(@) Dbert, Government of India; Mudhub 78: Nobin Chander v. Romesh Chwunder

Chunder v. Rajcoomar (1574) §4 B, L. R (1887) 14 Cal 78L
(e) Mia Khan v. Bibijan (1870) 5 B. L. R 300.
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Usage.—In a recent case, the High Court of Bombay gave effect to a usage
prevailing in this country of performing rites and ceremonies at the graves of deceased
Mahomedans, and gra.nfed an injunction at the suit of the Mahomedan residents of

" Dharwar restraining a purchaser from the owner of a graveyard from obstructing

them in performing religious ceremonies at the graveyard (f). _T:\ ! i\ Y \m Q@ d_

Wilaen somg el ™. QWS\QJ«u.
10. As to the Panjab, it is ena.cted by the Panjab
Laws Act IV of 1872, ss. 5 a,nd 6, as follows :—

“In questions regarding succession, ... betrothal,
ma.rrlage, divorce, dower, ... (adoption) gua.rdlanshlp,
minority} bastardy, family rela.tlons wills, legacies, gifts, '
partitions, or any religious usage, or mstltuuon, the rule
of decision shall be—

(1) any custom applicable to the parties concerned,
which is not contrary to justice, equity or
good conscience, and }Za.s not been, by this or
any other enactment, altered or abolished,
and has not been declared to be void by any
competent authority ;

(2) the Mahomedan law, in cases where the
parties are Mahomedans, . . . except in so
far as such law has been altered or abolished
by legislative enactment, or is opposed to the
grovmons of the Act, or has been modlﬁed

y any such custom as is above referred to.”

“In cases not otherwise specially provided for, the
Judges shall decide according:to justice, equity and good
conscience.”

Custom—*‘ As regards Mahomedans, prostitution is not looked on by their
religion or their laws with any more favourable eye than by the Christian religion
and laws.” Accordingly the Chief Court of the Panjab refused to recognize a custom
of the Kanchas which aimed at the continuance of prostitution as a family business
and the decision was upheld by the Privy Council on appeal (g).

11. The provisions of the Oudh Laws Act XVIII of
1876, s. 3, for the law to be administered in the case of
Mahomedans are the same as in the Panjab.

o B‘i;narao v. Rustumkhan (1901) 26 Bom. | ([€)) Gzl(u)a{m v. Umrao Jan (1893) 21 Cal 149,

In the
Panjad
1 G b GO
o es okl
me
e
In Oudh
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12. As to the Central Provinces, it is enacted by the
Central Provinces Laws Act XX of 1875, ss. 5 and 6, as

~ follows :—

“In questions regarding inheritance, ... betrothal,
marriage, dower, ... guardianship, minority, bastardy,
family relations, wills, legacies, gifts, partitions, or any

" religious usage or institution, the rule of decision shall be

the Mahomedan law in cases where the parties are
Mahomedans, - . . except in so far as such law has been, by
legislative enactment, altered or abolished, or is opposed
to the provisions of this Act :

Provided that, when among any class or body of
persons or among the members of any family any custom
Erevails which is inconsistent with the law applicable

etween such persons under this section, and which, if not
inconsistent with such law, would have been given effect
to as legally binding, such custom shall, notwithstanding
anything herein contained, be given effect to.”

“In cases not provided for by [the above cla.useéj, or
by any other law for the time being in force, the Court
shall act according to justice, equity and good conscience.”

JBM
138. The provisions of the Lewes Burma Ceusts Act
XI of 1889, 5./ 8, for the law to be administered in case of
Mahomedans in Lowes Burma are similar to those of the
Madras Civil Courts Act.

See s. 6 above. There|is no statatory provisiot{ for the 4pplication of
Mahomedan law tA Mahomedans in Upper Barma.




CHAPTER IL

CoNVERSION TO MAHOMEDANISM.

14. The expression “ Mahomedan ” in the Acts and Mmns
Statutes referred to in ss. 6-13 includes not only a pedan™
Mahomedan by &irth, but also a Mahomedan by religion.
Hence the Mahomedan law applies not only to persons
who are born Mahomedans, but also to persons who have
become converts to Mahomedanism, provided the conversion

i8 boné fide, and not merely a colorable one (%).
Ilustration.

A Christian, 4, married to & Christian wife, B, lives and cohabits with a Native
Christian woman, €. With a view to legalize the union between them, 4 and C both
become Mahomedans ; and marry in Mahomedan form during the lifetime of B. The
marriage is not valid. The conversion cannot be said to be dond fide, as it has been
actuated solely by the desire to enjoy the privileges of polygamy conferred by the
Mahomedan law : Skinner v. Orde (1871)14 M.I. A. 309. See also sn the matter of
Ram Kumari (1891) 18 Cal. 264.

15. It is an open question whether conversion to gg,., .
Mahomedanism, ma.dl()a honestly after marriage with the ohange of
assent of both spouses, and without any intent to commit "
a fraud upon the law, has the effect of altering rights
incidental to the marriage.

Illustration.

A and B, both Mahomedans, espouse Christianity, and marry in Christian
form. Some time after they both revert to Mahomedanism, and go through ¢he form
of marriage a second time according to Mahomedan law. After A’s death, B sues A's
relations to recover one-eighth of A's estate as his widow according to Mahomedan
law. Thedefence is that B was divorced by A according to Mahomedan form some
time before his death. Supposing the divorce is proved, is the divorce valid so as to
exclude B from inheritance, regard being had to the fact that the marriage was prima-
rily in Christian form, and the divorce was given in Mahomedan form ! This question
was left open by their Lordships of the Privy Council, as their Lordships held that
tbe divorce was not proved : Skinner v. Skinner (1897) 26 Cal. 537, 646, 256 1. A. 34.

18. Khojas and Cutchhi Memons are governed in ., sua
matters of succession and inheritance, not by the Outchsi
Mahomedan but by the Hindu aw (7). Homons

(R) Adraham v. Adraham (1863)9 M. L A (#) Ouse of the Khojas and the Memons (1847)
9, 243 ; Jowala v.Dharum (1866) 10 Perry, 0. C, 110; Adbdul Cadur v. Turner
M. 1 A 811, 837-38; Raj Bahadur v. (1884) 9 Bom. 188,
Bishen (1882) 4 AlL 'S43,
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Khojas and Cutchhi Memons were originally Hindus. They became converts to
Mahomedanism about 400 years ago, but retained the Hindu Law of Succession.
Hence the Hindu Law of Succession is applied to them on the ground of custom.
This custom is 8o well established among them that if a rale of succession opposed to
the Hindu Law of Succession is alleged to exist amongst them, the burden of proof
lies on the person setting up such rule ().

5"3::, f;m 17. The Sunni Bora Mahomedans of Gujrat and the
o Enir Molesalam Girasias of Broach are also governed by the
Hindu Law in matters of succession and inheritance (k).

These communities also were originally Hindus, and became subsequently
converts to Mahomedanism.

(j§) Hirbai v. Gordad (1875) 12 B. H. C. 294, 3¢5; 10 Bom. 1; In the goods of Mulbat(1866)
Rahimatbat v. Hirbat (1677) 3 Bom. 24; 2 B. H. C. 278
In re Hajé Ismatl (18%0) 6 Bom. 452; (k) Bat Baift v. Bas_Santok (1894) 20 Bom. 53:
Aghabat v. Hajt Tyeb (1882) v Bom. 115; Fatesungjt v. Hardeangjt, tid., 181

Mahomed Suitck v. Hajt Ahmed (1885)



CHAPTER III.

MAHOMEDAN SECTS AND SUB-SECTS.

18. The Mahomedans are divided into two sects, Susnis and
namely, the Sunnis and the Shiahs. Shiahe

19. The Sunnis are divided into four sub-sects, Sunsi
namely, the Hanafis, the Malikis, the Shafeis and the ™>*"*
Hanbalis.

The Sunni Mahomedans of India belong principally to
the Hanafi school.

. Presumption as to Sunniism.—The great majority of the Mahomedans of this
country being Sunnis, the presumption will be that the parties to a suit or proceeding
are Bunnis unless it is shown that the parties belong to the Shiah sect (3).

20. The Shiahs are divided into three sub-sects, saian
namely, the Asna-Aasharias, the Ismailias and the Zaidyas. -t

The Khojas and the Borahs of Bombay belong to the .
Ismailia sect. CuMbue e  Botdha i Qumpned- o g Sl ome “\Y
QA g ora S warn
21. The Mahomedan law applicable to each sect is t0 Eaoh ssot

prevail as to litigants of that sect (m). ’ %;"g:;fw

The Sunni law will therefore apply to Sunnis and the Shiah law to Shiahs,
and the law peculiar to each sub-sect will apply to persons belonging to that sub-sect. -

22. A Mahomedan, male or female, who has attained change of
the age of puberty, may renounce the doctrines of the sect *°
or subsect to which he or she belongs, and adopt the
tenets of the other sect or any other sub-sect, and he or
she shall thenceforth be subject to the law of the new sect
or sub-sect (n).

23. A Sunni woman contracting marriage With & Marriage
Shiah does not thereby become subject to the Shiah law (o).

The same proposition would hold good of a Shiah woman marrying a Sunni.

() Bafatun v. Buaité Khanum (1903) 380 Cal (n) Hayat-un-Nigsa v. Muhammad (1890) 12
3, AlL 290, 17 L A. 73 (change of sect) ; Muh-
(m) Deedar Hossein v. Zuhoor-oon-Nissa ammad v. Gulam (1864)1 B. H. 0. 238
(1841) 2 M. L A, 441, 477. (change from Shafeiism to Hanafiism).
(0) Nasrat v. Hamidan (1882) 4 AlL 205.
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CHAPTER 1IV.

SouRcEs AND INTERPRETATION OF MAHOMEDAN Law.

24. There are four sources of Mahomedan law,
namely, (1) the Koran ; (2) Hadis, that is, precepts, actions
and sayings of the Prophet Mahomed, not written down
during his lifetime, but preserved by tradition and handed
down by authorised persons ; (3) Ijmaa, that is, decisions
of the companions of Mahomed and his disciples ; and
(4) Kiyas, being analogical deductions derived from a
comparison of the first three sources when they did not
apply to any particular case (p). '

The Kiyas requires the exercise of reason, and it appears that though Abu
Hanifa, the founder of the Hanafi sect of.Sunnis, was so much inclined to the
exercise of reason that he frequently preferred it in manifest cases to traditions
of single authority, the founders of the other Bunni sects seldom resorted to Kiyas (g).

25. The Courts, in administering Mahomedan law,
should not as a rule attempt to put their own construction
on the Koran in opposition to the express ruling of
Mahomedan commentators of great antiquity and %igh
authority.

Thus where a passage of the Koran (Sura ii, vv. 241-42) was interpreted in
a particular way hoth in the Hedaya (a work on the Sunnilaw) and in the Imamia
(a work on the Shiah law), it was held by their Lordships of the Privy Council that it
was not open to a Judge to construe it in a different manner (r).

26. Neither the ancient texts nor the precepts of the
Prophet Mahomed should be taken literally so as to deduce
from them new rules of law, especially when such proposed
rules do not conduce to substantial justice.

The words of the section are taken from the judgment of their Lordships of the
Privy Council in Bagar Ali v. Anjuman (s).

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless
the gift is one to charity. Isa gift by a Mahomedan to his own children and their
descendants a gift to charity ! No—was the answer given by a majority of the Full
Bench of the Calcutta High Court. Yes—was the answer given by Amir Alj, J., in a
dissenting judgment, relying on the following precept of the Prophet Mahomed :

2))) Morley, Introd., cexxvil (r) Aga Mahomed Jaffer v. Koolsom Beebeo
q) Ib, p. cexxxvil (1897) 25 Cal 8, 18
(8) (1902) 25 AlL 236, 254, 30L A. 94
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“ A pious offering to one’s family to provide against their getting into want is more
pious than giving alms to the beggars. The most excellent form of sadakah (charity)
is that which a man bestows ubon his own family™ On appeal to the Privy Council
the decision of the majority was upheld. In commenting upon the judgment of Amir
Ali, J., their Lordships observed that it was not safe in determining what is the rule
of Mahomedan law on a particular subject to rely upon abstract precepts taken from
the mouth of the Prophet without knowing the context in which those precepts were
uttered. Their Lordships further observed that the rule of Mahomedan law on the
subject was that which was laid down by the majority of the Full Bench, and that
the new rule of law sought to be deduced from the precept of the Prophet by Amir
Ali, J., was not one that would conduce to justice (¢).

27. New rules of law are not to be introduced because
they seem to lawyers of the present day to follow logically
from ancient texts however authoritative, when the ancient
doctors of the law have not themselves drawn those
conclusions (u).

28. The three great exponents of the Hanafi-Sunni
law are Abu Hanifa, the founder of the Hanafi school, and
his two disciples, Abu Yusuf and Imam Muhammad.

It is a general rule of interpretation of the Hanafi law
that where there is a difference of opinion between Abu
Hapifa and his two disciples, Abu Yusuf and Imam
Muhammad, the opinion of the majority prevails (v). Where
there is a difference of opinion between Abu Hanifa and
Imam Muhammad, that opinion is to be accepted which
coincides with the opinion of Abu Yusuf (w). When the
two disciples differ from their master and from each other,
the authority of Abu Yusuf is generally preferred (z).

(t) Abwl Fata v. Rasamaya (1894) 22 Cal 619, (S}zsln) 14 ALL 429, 448; Abdul Kadir v.
632, 22 L A. 76, 86. (ma (1886) 8 AIL 166-167.

(u) Bagar Ali v. Anjuman (1902) 25 AlL 236, (w) (188:) 8 AlL p. 162 B8ee also Muhammad
284,30 L A 94; Agha Al n v, Altaf v. The Legal Remembrancer (1893) 15
Huasan Khan (1892) 14 AlL 429, 448 All 321, 323,

(v) Agha A4 Khan v. Altaf Hasan Ehan (=) Kg.la‘gmnbt&e’c v‘. sgalaa- Hossein (1905) 10
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O CHAPTER V.

SUCCESSION AND ADMINISTRATION.

[The two principal Acts in force in British India relating to the succession to
and administration of the estate of deceased persons are the Indian Succession Act X
of 1865, and the Probate and Administration Act V of 1881. The Succession Act
applies to Europeans, Parsis, East Indians and to all Natives of India other than
Hindus, Mahomedans and Budhists. The Probate and Administration Act applies to
Hindus, Mahomedans and Budhists. Since the latter Act applies to Hindus as well
as Mahomedans, it contains only general rules relating to administration and sucees-
sion. The present chapter sets forth spscial rules of Mahomedan law relating to
administration and succession except in a few cases where it has become necessary
for special reasons to set forth some of the rules laid down in the Probate and
Adminpistration Act.]

29. The property of a deceased Mahomedan is to be
applied successive{)y in payment of (1) his funeral expenses
and death-bed charges, (2) expenses of obtaining probate or
letters of administration, (3) wages due for service rendered
to the deceased within three months next preceding his
death by any labourer, artisan or domestic servant, (4) other
debts of the deceased according to their respective priorities
(if any), and (5? legacies not exceeding one-third of what
remains after all the above payments have been made. The
residue is to be distributed among the heirs of the deceased
according to the law of the sect to which he belonged at the
time of his death.

The order set forth above follows the nrovisions of the Probate and Administra-
tion Act, ss. 101-105. As regards item no. (5) it is to be noted that a Mahomedan
cannot by will dispose of more than one-third of what remains of his property after
payment of his funcral expenses and debts : Rumsey’s Al Sirajiyyah, 12.

If the deceased was a Sunni at the time of his death, his property would be
distributed among his heirs according to Sunni law, and if he was a Shiah, it would be
distributed according to Shiah law. In other words, succession to the estate of a
deceased Mahomedan is governed by the law of the sect to which he belonged at the
time of his death, and not the law of the sect to which the persons claiming the estate
as his heirs may belong (zz). .

The person primarily entitled to administer the estate of a deceased Mahomedan
(i.e., to apply it in the manner set forth in the section) is the executor appointed under
his will. If the deceased dies intestate, the person to whom letters of administration

(xx) Hayat-un-Nissa v. Muhammad (1890) 12 AlL 290, 17 L A, 73.
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are granted is the person entitled to administer the estate of the deceased. Such
a person is called administrator. The persons primarily -entitled to letters of
administration are the hgirs of the deceased.

30. The executor or administrator, as the case may
be, of a deceased Mahomedan, is, under the provisions of
the Probate and Administration Act, 1881, his legal
representative for all purposes, and all the property o the
deceased vests in him as such.

But since a Mahomedan cannot dispose of by will
more than one-third of what remains of his property after
payment of his funeral expenses and debts, and since the
remaining two-thirds must go to his heirs as on intestacy
unless the heirs consent to the legacies exceeding the
bequeathable third, the executor is an active trustee to
the extent only of the bequeathable third and a bare trustee
for the heirs as to the rest of the testator’s property (y).

The first para. is a reproduction of the provsions of s. 4 of the Probate
and Administration Act. An executor under the Mahomedan law is called twasi,
derived from wasiyat, which means a will. But though the Mahomedan law recog-
nizes a twasi, it does not recognize an administrator, there being nothing analogous
in that law to “ letters of administration.® A twasi or executor under the Mahomedan
law is merely manager of the estate, and no part of the estate of the deceased vests
in him as sach. But the powers of a Mahomedan executor under the Probate and
Administration Act are much larger, for under that Act the property of a deceased
Mahomedan vests in his executor. Note further that the property of the
deceased estate vests in the executor at the moment of the testator’s death, and the
vesting is not suspended till the grant of probate. A debtor of the deceased may
therefore safely pay the debt to the exccutor even beforc probate (). And as a
further result of the vesting of the estate in a Mahomedan executor, he has the power
to dispose of as he thinks fit the property for the time being veste in him, subject,
however, to the provisions of the second paragraph of this section. A mere manager,
such as a Mahomedan executor was before the passing of the Probate Act, has no
such power.

31. Subject to the provisions of the foregoing section,
the whole property of tEe deceased, where he has died
intestate, or where he has left a will, 80 much of it as
cannot be, or is not, disposed of by his will, devolves
on his heirs in specific shares at the moment of his death,
and the devolution is not suspended by reason merely of
debts being due from the deceased.

(¥) Mirsa Kurratulain v. Nawab Nuzhat-ud- (2) Shatk Moosa v. Shaik Essa (1884) 8 Bom.
Dowia (1905) 33 Cal 116, 32 L A, 244 241, 252,
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The above rule follows from the decision of the Allahabad High Court in
Jafri Begam v. Amir Muhammed (a), read with the preceding section. When a
Mahomedan dies leaving a will, and there is an executor appointed under the
will, the property of the deceased vests in the executor subject to the provisions
of the sccond paragraph of 8. 30. When a Mahommedan dies intestate, and there
is a grant made of letters of administration of his property, the property vests in the
administrator. But when there is no executor or administrator, the property of the
deceased vests at the moment of his death in his Aeirs. Itis to be noted that in
the case of persons subject to the provisions of the Indian Succession Act—and
Mahomedans are not subject to the provisions of that Act—the property of the
deceased does not vest in his Asirs. The reason why the property of a deceased
Mahomedan vests in his heirs in the absence of an executor or administrator is that
the Mahomedan law does not recognize any representation to the estate of the deceased
(®); if it did, his property could vest only in his legal represemtative, that is, his
exccutor or administrator, and it could not vest in his Aeirs.

The property, when it vests in the heirs, vests in specific shares, that is, it is
only the share to which each heir is entitled that vest in him, and no more. The share
of each heir before distribution is said to vest in him in interest. After distribution,
the share vests in the heir in possession. When an heir comes into possession of his
share, it is clear that he may alicnate it by sale, mortgage, gift or otherwise. But he
has not got the same powers of disposition when the share has not yet been vested in
possession. Thus a valid gift cannot be made by an heir of his share which has not
yet vested in him in possession except to a co-heir. And as regards disposition by
way of sale or mortgage, the validity of the disposition depends on the conditions set
forth in the next section.

32. (I) Any heir may, even before distribution of
the estate, transter his own (c)share either by absolute
sale or by mortgage, and give the transferee a good title
thereto, notwithstanding any debts that might be due from
the deceased, provided that the transferee acts in good
faith and under circumstances which are not such as to
raise a reasonable presumption that he had notice of the

debts (d) [ills. (a) and (c)].

Even if the transferee has notice of the debts, the
transfer is not absolutely void, but voidable merely at the
option of the creditor, so as to entitle him to follow the
estate in the hands of the transferee. But the creditor is
not entitled to follow the estate in the transferee’s hands,
unless the assets in the hands of the heirs are insufficient
to satisfy his claim (e) [ill. (d)]. -

(a) (185) T AlL 822, followed in Muhammad (¢) Bazayet Hossein v. Doolt Chund (1878) 4

Awatz v. Har Sahas (1685) T AlL 716, Cal. 402, 406, 5 L AL 211
(b) Amir Dulhin v. Batj Nath(1%94) 21 Cal 311, (@) Bazayet Hossein v, Doolt Chund (1878) 4
%15. The contrary opinion expresseil by Cal. 402, 5 L A 211; Land Mortyage
- Markby, J., in Assanwithemn Nessu Biboo |- - - - Bank v. Bidyedhart (1880) 7 C. L. R. 450,
v. Lutchmeeput Singh (1878) 4 Cal 142, (€) Rajkristo v. Koylush Chunder (1881) 8 Cal
158 is no longer law. 24 .
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(2) Where the estate or any part thereof consists of
immoveable property, and the transfer is made by an heir
of his share 1n such property during the pendency of a suit
brought by a creditor in which a decree is made for
payment of the debt out of the estate, the transfer cannot affect
the rights of the creditor, and he may execute the decree b
attachment and sale of the share so transferred (/) [ill. (e)].

Explanation.— Transferee” within the meaning of this
section includes a purchaser at a sale in execution of a decree
obtained against an heir by his creditor (¢) [ill. (b)].

Tllustrations.

(a) A Mahomedan, who owes a sum of money to C, dies leaving certain heirs.
The heirs sell the whole of the porperty of the deczaszd to P before payment of the
debt due to €. C then obtains a decree against the heirs for the amount of the debt,
and in excution of the decree applies for an attachment of the property sold by the
heirs to P, alleging that the heirs had no right to alienate the property of the deceased
before payment of the debt dne from thc deceased. € is not entitled to attach the
property in the hands of P, the latter being a bona fide purchaser for value without
notice of s claim : Land Mortgage Bank v. Bidyadhari (1880) 7 C. L. R. 460.

Note.—So long as the estate of a deceased Mahomedan is in the hands of his
heirs, a creditor of the deceased who has obtained a decree against the heirs for his
debts may follow it in the hands of the heirs, that is to say, he may attach the estate
n the hands of the heirs in execution of the decree. But the case is different when the
estate has been sold by the heirs, and it has passed into the purchaser’s hands. In such
a cage if the purchaser bought without notice of the debts, the creditor cannot attach the
property in the hands of the purchaser. It does not matter that the object of the heirs
in selling the property was to defraud the creditor, for the question being one between
the creditor and the purchaser, the test is whether the purchaser took with notice of
the debts, and not whether the keirs intended to defraud the creditor ().

(b) A Mahomedan, who owes a sum of money to C, dies leaving two sisters
as his only heirs. C obtains a decree for the amountof his debt against the sisters as
representing the estate of the deceased. Subscquently a creditor of the sisters obtains
a decree against them, and the estate of the deceased in the hands of the sisters is sold

‘in execution’ of that decree, and purchased by P without notice of C's clarm. C then
applies for attachment of the property of the deceased in the hands of P. He is not
entitled to attach the property, for P is a purchaser without notice of C's claim
Wahidunnissa v. Shubrattun (1870) 6 B. L. R. 54, with facts slightly altered.

Note.—The ouly distinction between this and the preceding illustration is that
in the latter case the sale by the heirs is voluntary, while in the present illustration
the sale is in execution of @ decree against the heirs. The point to be noted is that in

"both the cases C sought to attach the property after it had passed from the hands of

(1) Barayet Hossein v. Doold Chund (1878) 4 (h) Wahiduntssa v. Shubruttun (1870) 6 B, L
Cal 402, L. R.5L A 211 B. 54, 68

(9) Wahidunissa v Shubratiun (1570) € B. L.
R 54 A .
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the heirs into the hands of a bond fide purchaser for value without notice of C"s claim,
and in both the cases it was held that he was not entitled to do so.

(¢) A Mahomedan, who owes a sum of money to .C, dies leaving a son a8 his
only heir. The son mortgages the whole of the estate of the deceased to P to secure
repayment of advances made to him by P without notice of C's claim. Subsequently
C obtains a decree for the amount of his debt against the son as representing the
estate of the deceased, and in execution of the decree attaches the mortgaged property
in the hands of the son (wot in the hands of P, for a mortgage of itself does not pass
possession of the mortgaged property to the mortgagee). During the pendency of the
attachment, P sues the son on the mortgaged-bond, and obtains a decree for the
realization of the mortgage-debt from the mortgaged property. The property mort~
gaged is sold in pursuance of the decree and purchased by X. Is X entitled to bave
the attachment set aside ! Yes, for X derives his title under a sale in execution of the
decree obtained by P who took the mortgage before the institution of (s suit without
notice of (s claim : Bazayet Hossein v. Dooli Chund (1878) 4 Cal. 402,56 I. A. 211,
with facts slightly altered.

Note.—The only distinction between this and ill. (a) is that in the latter case
the alienation by the heirs was by way of sals, while in the present illustration it is by
way of mortgage. The t28t is whether P, the mortgages, was a bond fide transferee
for value without noticz of " claim, and not whether X, the purchaser from the
mortgagee, purchased with notic2 of that claim.

(d) A Mahomedan, who is indebted to C, dies leaving a widow and other
heirs. The widow sells to P certain land allotted to her on distribution of the estate
of the deceased. P had notice at the time of purchase of ("¢ claim. Subsequently C
obtains a decree against the heirs for the amount of his debt, and seeks to attach the
land sold by the widow to P. C is not entitled to attach the land in the hands of P,
though P had notice of his claim, unless it is shown that the assets in the hands of
the heirs are not sufficient to satisfy his claim : Rajkristo v. Koylash Chunder (1881)
8 Cal. 24, with facts altered and simplified.

Note.—The mere fact that P had notice of ("s claim does not entitle ¢ to follow
the widow’s share in the hands of P, unless C can show:that there are not sufficient
assets in the hands of the heirs for the payment of his debt.

(¢) A Mahomedan, who owes a sum of money to C, dies leaving a son as
his only heir. ( institutes a suit against the son for an account of the estate of the
deceased come to his hands and for payment of his debt out of the estate. During the
pendency of the suit, the son sells to P certain land forming part of the property of
the deceased. A decree is subscquently made in ("s suit for the payment of his debt
“out of the estate. C applies in execation of the decree for attachment of the property
in the hands of P. C(is entitled to attach the property : Bazayet Hossein v. Dooli
Chund (1875) 4 Cal. 402, 5 I. A 211, followed in Yasin Khan v. Muhammad (1897)
19 AlL 504.

Note.—In ill. (a) the sale by the heirs was made defore the institution of the
creditor’s suit; in the present case the sale is made dwring the pendemoy of the
crcditor's suit.  But this circumstance of itself does not entitle the creditor to follow
the property in the hands of the purchaser. To enable him to do so it is further
necssary that he must have obtained a decree against the heir for payment of
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his debt owt of the estate of the deceased. Ir other words, the decrce must be
against the estate, and not a simple money decrze (i). And as the rule laid down
in cl. (8) of the present section is merely an application of the doctrine of lis
pendens (sce Transfer of Property Act, 8. 52), it is submitted that it is also neccssary
that the estate out of which the debt is decreed to be paid must consist of immorveabie
property, that being the only kind of property to which the doctrine of iz pendens
applies.

383. The heirs of a deceased Mahomedan are liable,
before distribution of the estate, to pay the debts of the
deceased to the extent of the assets to which they may
have succeeded, but they are not liable to pay debts
exceeding such assets (j ).

After the estate is distributed, each heir is liable for
debts due from the deceased to the extent only of a share
of the debts proportionate to his share of the estate ().

Illustrations.

(a) A Mahomedan dies leaving ass:ts of the valuec of Rs. 4,000 and debts
amounting to Rs. 5,000. The liability of the heirs is confined to the amount of the
asscts, namely, Rs. 4,000, and the creditor is not entitled to any personal decree
against the heirs for the balarfee of th debt.

(h) A Mahomlan, wioisinl:bted to € in the sum of Rs. 3,200, dies leaving
a widow, a soa, and two douzhters. The heirs divide the estate without paying the
d:bt, the widow taking 1/8, the son taking 7/16, and each daughter 7/32. ( then
sus the widow and the son only for the whole of the debt due to him from the
d>crased. The widow is liable to pay only (1/8 X 3,200=) Rs. 400, and the son
(7/18 X 3,200 =) Rs. 1,400 : Pirthipal Singh v. Husaini Jan (1882) 4 All. 361.

34. If the estate is not insolvent, the heirs may
divide it at any time after the death of the deceased, and
the distribution is not liable to be suspended until pay-
ment of the debts.

The Mahomedan law does not require that the distribution of the estate of a
d>ceased Mahomedan should be suspended uatil the dcbts due from the deccased are
paid. The heirs are at liberty to divide the estate even before payment of the
debts, and each heir is then liable to the extent only of a share of the debts
proportionate to his share of the estate, and no more (s. 33). It is not open
to a creditor of the deceased to contend, when he sues only gome of the heirs for the
whole of his debt after distribution of the estate, that the estate ought not to have
been distributed before payment of his debt, and that the heirs sued are liable to

($) Bhols Nath v. Maqbul-un-Nssa (1903) 26 the decision in that case is obviously
AlL 28, It is stated inthe julgment in Wwrong.
this case that the decree in Yasin Khan's (J) Meer Alcem Ullah v. Alsf Khan,L 8 D. A,
case cited in ill (¢) was a simple money- Cal. 87.
. decree,and nota decree for payment of (k) Humir Singh v. Zakia (1575) 1 AlL 57 ;
the creditor’s debt out of the estate. 1f so, ftzl:lg:{. Singh v, Husaint Jan. (1882)
2
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pay the whole amount of the debts due to him by the deceased [see ill. (b) to s. 33].
It does not make any difference whether the debts due from the deccased are large
or small (). But if the estate is insolvent, the heirs cannot divide the estate, for
nothing will then be left for them to inherit after payment of the debts (m).

35. If the estate is represented by an executor or
administrator, a suit by a creditor of the deceased ought
to be instituted against the executor or administrator as the
case may be.

36. In other cascs, the creditor may, after distribution
of the estate, sue any one or more of the heirs, and, before
distribution, any heir or heirs in possession of any part of
the estate (n), subject to the following provisions :—

(1) If the estate ds distributed, and the suit is brought
against some only of the heirs of the deceased, the creditor
is not entitled to a decree for the whole amount of his debt,
but only for an amount proportionate to the aggregate share
of the defendants in the property (o).

(2) If the estate is not distributed, and the suit is
brought against any heir or heirs in possession of any part
of the estate, the creditor is entitled, according to the
decisions of the Hight Courts of Calcutta and Bombay,
and, it would seem, also the High Court of Madras, to
a decree against the estate to the extent of so much thereof
as is in the possession of the defendant (p); and where
such a decree is obtained, it will bind the other heirs,
though they were not parties to the suit (¢), so as to pass
a good title as against those heirs also to a purchaser of
that portion of the estate at a sale in execution of a
decree (), unless the decree was obtained by consent (s,
or unless it is proved that the debt was not due (¢).

But according to the rulings of the Allahabad High
Court, a decree, relative to his debts, passed in a con-
tentious or non-contentious suit against only such heirs of

(}) Jafri Begam v. Amir Muhammad Khan
(1885) 7 AlL 822, 8:8, % 9; Pirthi;al
Sinagh v. Husaint Jan (1582) 4 AlL 361 ;
Hamir Stngh v. Zakir (1675) 1 AlL 57,

9,

59,

(m) Bussunteram v. Kamaluddin (1885) 11
Cal 421, 424,

(n) Ambashankar v. Sayad Al (1894) 19 Bom.
273 3 Dulhin v. Basj Nath (1894) 21 Cal
f1L

(0) Hamir Singh v. Zakia (1675) 1 AL 57;
Pirthipal Singh v. Husuing Jan (1882) 4

All ?6L.
(») Duthiv v. Basj Nuth (1894) 21 Cal 81L

(@) Muttyjanv. Ahmed Ally (1) 1882 8Cal. 370 ;
KhurshetAd v. Keso Vinayek (1887) 12
Bom. 101 ; Davalarva v. Bhimaij (1895)
20 Bom. 328; see also Puthummald v,
Vit Ummachadd, (1902) 26 Mad. 724,

78

(r) Muttyjan v. Ahmed Ally (1882) 8 Cal 370
and Khurshetiith v. Keao Vinayek (1887)
12 Bom. 1¢L

(8) Assamuathem v. Roy Lutchmeeput Singh
(1578) 4. Cal 142, 155.

() Khurshetibd v. Keso Vinayek (1887) 12
Bom. 101, 103,
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a deceased Mahomedan debtor as are in possession of the
whole or part of his estate binds each defendant to the
extent of his full share in the estate (u), but it does not
bind the other heirs who, by reason of absence or any other
cause are out of possession, 50 as to convey to the auction-
purchaser in execution of such a decree the rights and
interests of such heirs as were not parties to the decree ;
and they will be entitled to recover from the auction-
purchaser possession of their share in the property sold,
subject, however, to payment to the purchaser of their
proportionate share of the debts for which the decree was
made (v), unless the circumstances are such as do not call
for the exercise of this equity in favor of the purchaser (w).

Illugtrations.
CALCUTTA AND BOMBAY DECISIONS.

[(d) A Mahomedan dies leaving a widow, a daughter, and two sisters. After
his death a suit is brought by a creditor of the dcceased against the widow and the
daughter who alone are in possession of the whole estate, and a decree is passcd
“against the assets of ™ the deceased. The decree and the sale in execution of the
property left by the deceased are binding on the sisters though they were not parties
to the suit : Muttyjan v. Ahmed Aliy (1882) 8 Cal. 370.

(b) A Mahomedan woman, Khatiza, dies leaving a minor son and a daughter,
After her death a suit is brought by a creditor of the deccased against “ Khatiza,
decrased, represented by her minor son represented by his guardian ™ (), and a dceree
is made in that form. The dcceascd was entitled to a share in a Ahoti Vatan,
and “ the right, title, and interest of Khatiza ™ in that share is sold in execution of
the decree. The purchaser acquircs a title unimpcachable by the daughtcr, though
she was not a party to the suit, nor to the subscquent proccedings in execution :
Khurshetbibi v. Keso Vinayalk (1887) 12 Bom. 101 (y). [No reference was made in the
judgment to the Calcutta casz2 cited above, nor to th2 Allahabad cascs cited below].

(c) A Mahomcdan dics leaving ; widow and other heirs. A suit is brought by
a creditor of the deccased against the widow alone who is in possession of a part of
the estate, The other heirs are not necessary parties, and the creditor is entitled to a
decree not only against the share of the widow in the estatz, but the full amount cf
assete which have come into her hands and which have not been applicd in the

(u) Daliu Mal v. Hard Das (1901) 23 AlL 262, referred to the Full Bench in the above
265, . case, and the form of it as amended by
(v) Jafrt Begqam v. Amir Muhammad Khan the Full Bench (ib, p. 825).
(1885) 7 AlL 822 ; Muhammad Awais v. (%) This ferm (£ suit, which was at one time
Har Suhat (1885) T All. 716 : Hamir ocommon in the Mufussil of Bongbay, Las
Stngh v. Zakia (1875) 1 AlL 57. See aiso been recently disapproved by the Bombay
Muhammaq Allahdud v, Muhammad High Court.
Ismail (1885) 10 All. 239, (y) Note that in this case “mno part of the
produce of the Khoti was in actual
(w) Jafrd Begam v. Amir Muhammad Khan possession of either of the heirs of the

(1885) 7 ALL 822 : see the third question decensed.'"
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discharge of the liabilit'es to which the estate may be subject at her husband s death s
Amir Duthan v. Baij Nath (1894) 21 Cal. 311.

(d) A Mahomedan dies leaving a widow, a minor son and two daughters.
After his death a suit is brought by a mortgagee from the deceased against the son as
represented by his guardian and mother, claiming possession of the land mortgaged to
him as owner under a gakan lahan clause in the mortgage. The widow is in posscssion
of the estate, and a decree ea-parte is made directing her to make over possession of
the land to the mortgagee, and he is accordingly put in poss2ssion. The decree binds
the daughters, though they were not parties to the suit and they are not entitled to
rcdeem the mortgage as against the mortgagee or a purchaser from him : Davalava v.
Bhimaji (1895) 20 Bom. 338.

ALLAHABAD DECISIONS,

(e) A creditor of a deceased Mahomedan obtains a decree npon a hypothecation
bond “for recovery of his debt by enforcement of lien ™ against an heir of the
deceased in possession of the estate. The whole estate is sold in exccution of the
decree, and it is purchased by the decree-holder. Subsequently another heir of the
deceascd, who was not a party to these proceedings, sues the decree-holder as purchaser
for recovery of his sharc in the estate. He is entitled to possession of his share on
payment of his proportionate share of the debts which were paid off from the
proceeds of the sale : Muhammad Awais v. Ilar Sakai (1885) 7 All. 716, following
Jafri Begam v. Amir Mukammad (1885) 7 All. 822.

(f) A creditor of a deceascd Mahomedan obtains a money-decree against an
heir of the dcceased in possession of the estate, and attaches certain immoveable
property forming part of the estate in execution of the decree. The value of the
immoveable property exceeds the share of the defendant. The defendant is entitled to
object to the attachment and sale of the rights and interests of the other heirs who
were not parties to the suit, upon the ground that as regards them, he is in possession
of the property as trustec : Dallu Mal v. Hari Das (1901) 23 All. 263. This follows
from the decision set out in ill. (e).}

Conflict of decisions: Prinoiple of Calcutta Rulings.—Though the view enter-
tained by the High Courts of Calcutta and Bombay is the same, it proceeds upon
different grounds altogether. According to the Calcutta Court, a creditor’s suit is in
the nature of an administration suit, and, as such, an heir in possession is bound to
account for any asscts that may have come into his hands, and to that extent is
liable to pay the creditors, the residue, if any, being divided among the heirs. See
the cases sct out in ills. (a) and (¢). We do not think it was intended by this deci-
sion that a creditor’s suit should be regarded as an administration suit to all intents
and purposcs. Such a view may give rise to anomalous results, for it has ncver
been disputed that a creditor of a deccased Mahomedan may sue an heir in posses-
sion of any part of the estate, and it is established law that an administration suit
strictly so-called must comprisc the whole cstate of the deccased. Again, it is an
elementary proposition that there cannot be more than one administration suit in
respect of the same cstate, and that the whole estate must be administered in one
and the same suit; but it has never been suggested that the pendency or determina-
tion of a suit by a creditor dcceased a Mahomedan against an heir in possession of
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a part only of an estate is a bar to another suit by another creditor against the same
heir (2), or against another heir in possession of some other part of the estate. We
may, thercfore, take it that the High Court of Calcutta would regard a suit by a
creditor as an administration suit to the intent only that other heirs not parties to the
suit might be bound by the decree to the extent of the estate in possession of the
defendant-heir. This theory appears to have been dictated by two considerations,
viz., (1) the grave injustice that might result if the creditor were to be confined to
the recovery of a fractional portion of his claim as held by the Allahabad High
Court, and (2) the rule of Mahomedan law that an individual heir cannot be said
with strict propricty to represent his co-heirs (4). The same Court has further
endeavoured to strengthen its decisions by the analogy, though incomplete, of the
case of an exccutor de som tort (b), who could be sued according to English law for
an account of the specific assets that have come into his hands, though there may be
no legal representative.

Principle of Bombay Rulings.—The principle underlying the decisions of the
Bombay High Court is quite different.  That Court follows the analogy of the Hindu
law on the ground that “ the Mahomedan law is, if possible, more strict in its recog-
nition of the obligation to pay dibts™ than the Hindu law. According to that law
it is established that “ when, in a [creditor's] suit, the debt is due from the father,
and after his death the property is brought to sale in execution of a decree against the
widow or some of the heirs of the [deceased] and the whole property is sold, then the
heirs not brought on the record cannot be permitted to raise the objection that they
were not bound by the sale simply because they were not parties to the record ™ (¢).
It may be observed that the Calcutta rulings set out in the illustrations above are not
referred to in either of the Bombay cases.

Madras Rulings.—The question now under consideration does not appear to
have arisen in Madras. But in a recent case, the High Court, in determining the
question whether a sale by an heir in sole de facto possession of the entire inheritance
for payment of debts due from the deceased was binding upon the other heirs, relied
upon the Bombay rulings set out in ills. (V) and (d), and held that if a sale in
execution of a decree obtained by a creditor against an heir in possession of the
estate was binding upon other heirs though they were not parties to the suit, there
was no reason why a voluntary sale by such an heir for the purpose aforesaid should
not bind other heirs though they were not partics to the sale (d). But it may be
notcd that no reference was made either in the argument of counsel or in the judg-
ment to the Allahabad cases set out in ill. (e).

Principle of Allahabad Rulings.—The reasoning of the Allahabad High Court
may thus be stated in the words of Mahomed J.: “ To hold that a decree obtained
by a creditor of the deceased against gome of his heirs, will bind also those heirs
who were no parties to the suit, amounts to giving a judgment wnter partes or
rather a judgment in personam the binding effect of a judgment in rem, which
the law limits to cascs provided for by s. 41 of thc Evidence Act. But our law
warrants no such course, and the reason scems to me to be obvious. Mahomedan

() M_,wanv Ahmed Ally (1882) 8 Cal 870, (¢) Daralava v. Bhimajé (1895) 20 Bom. 338,
RELY
(a) Amir Dulhin v. Batj Nath Bingh (1894) 21 (d) Putluunnmbt v. Vutd Ummachadé (1902)
CuL 311 316, 317, 26 Mad. 734, 738-739.

®) I 3
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heirs are independent owners of their specific shares, and if they take their shares
subject to the charge of the debts of the deceased, their liability is in proportion to
the extent of their shares. And once this is conceded, the maxim yres inter alios acta
alteri nocere non debet would apply without any such qualifications as might possibly
be made in the case of Hindu co-heirs in a joint family ™ (¢). The meaning of
the maxim as applied to the question now under consideration is that a judgment
in 'a suit between 4 and B is not binding upon C unless C is the privy either
of 4 or B.

37. An heir in possession of any part of the estate
may apply the same in payment of debts due from the
deceased, and may for that purpose alienate the property
in his possession so as to pass a good title to the alienee
as against the other heirs.

It was so held by the High Court of Madras in a recent case (f). The ground
of the decision was that if a sale in execution of a dccree obtained by a creditor
against an heir in possession of the estate is binding upon other heirs though they
may not have been parties to the decree, it can make no difference whether the heir
meets the demand by a bond fide voluntary sals or the property is brought to sale in
exgcution of a decree obtained against him. In this respect the Court adopted the
view held by the High Courts of Calcutta and Bombay (g) set out in s. 36.

But it is doubtful whether a voluntary sale by an heir in possession of the
estate for payment of debts due from the deceased will be held binding on the other
heirs by the High Court of Allahabad, for it has been laid down by that Court that a
sale in execution of a creditor’s decree obtained only against such beirs as are in
possession of the estate is not binding upon other heirs (). If a sale in execution of
a decree made after full enquiry in open Court is not binding upon other heirs, it is
probable that no greater effect will be given to a voluntary sale. But such a view
would be opposed to the opinion expressed by the same Court in an earlier case (%),
which is quite in accord with the rule laid down in the present section.

38. No Court shall pass a decree against a debtor of
a deceased Mahomedan for payment of his debt to a person
claiming to be entitled to the effects of the deceased or to
any part thereof, except on the production, by the person so
claiming, ofa probate or letters of administration evidenc-
ing the grant to him of administration to the estate of
the deceased, or a certificate granted under the Succession
Certificate Act, 1889, or under Bombay Regulation VIII
of 1827, and having the debt specified therein.

Ezxplanation.—The word “debt” in this section
includes any debt except rent, revenue or profits payable
in respect of land used for agricultural purposes.

(e) Jafri Begam v. Amir Muhammad (1885) (h) Jafri Begam v. Amir Muhammad (1885)
7 AlL 822, 842, 843, 7 AlL 822

(/) Pathummabi v. Vittii Ummachabd (1902) (4) Hasan Ali v. Mehd4 Husain (1877) 1 AL
26 Mad. 734 832, This case is not referred to in Jasré

(9) Davalava v. Bhimaj (1895) 20 Bom. 338, Begam’s case,
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This section reproduces with slight verbal alterations the provisions of the
Buccession Certificate Act VII of 1889, s. 4, so far as they apply to Mahomedans,
The Act extends to the whole of British India, but it is provided by s. 1, cl. 4, that a
certificate shall not be granted under the Act with respect to any debt or sccurity to
which a right can bz established by probate or letters of administration under the
Indian Succession Act, 1865, or by probate of a will to which the Hindu Wills Act,
1870, applics, or by letters of administration with a copy of such a will annexed.

Probate.—In cascs to which the Indian Succession Act, 1865, applies—and the
Act does not apply to Mahomcdans—it is provided by s. 187 that no right as ezecutor
can be established in any Court of Justice, unless probate shall have been granted of
the will under which the right is claimed. These provisions are not reproduced in the
Probate and Administration Act which applies to Mahomedans, and it has been held
that the omission was intentional (§). The rcsult is that an executor of a will of.a
deccas:d Mahomedan may establish his right in a Court of Justice without taking out
probate of the will (k). Inthe case, however, of debts due to the deceased, it is necessary,
before the executor can be entitled to a decrec against a debtor of the deccased, that
he should have obtained either a probate or a certificate under the Succession Certi-
ficatz Act or Bombay Regulation Act VIIT of 1827. These provisions are introduced
by the Succession Certificate Act both to facilitate the collection of debts and to afford
protection to parties paying debts to the representatives of deccased persons (¥).

Letters of admenistration.—In cases to which the Indian Succession Act
applics, it has been enacted by s. 190 that no right to any part of the property of a
person who has died intestate can be established in any Court of Justice, unless letters
of administration have first been granted by a Court of competent jurisdiction.
That s2ction has not been incorporated in the Probate and Administration Act and
the heirs, thercfore, of a deceased Mahomedan may suc to recover the estate of the
deceased without a grant of letters of administration. But no decree will be made in
a suit by the heirs to recover debts due to the deceased, unless they have obtained
letters of administration or a certificate under the Succession Certificate Act or under
Bombay Regulation VIII of 1827.

Recovery of debts through Cowrt.—It must be observed that the provisions of
the Succession Certificate Act set out above apply only in those cases where a debt
due to the deceased is sought to be recovered through a Cowrt of Law. A debtor of
the deceased may pay his debt to the executor, though he may not have obtained
a certificate or probate, and such payment will operate as a ‘discharge to the debtor
(sce 8. 22 above). Similarly the debtor may pay the debt to the heirs of the deceased,
though they may not have obtained either a certificate or letters of administration.
But payment of debt by a debtor to one of several heirs does not discharge the debt
as to all (), unless all the heiss join in the receipt. If all the heirs do not so join
the debtor will be well advised not to pay the debt except to the person to whom
a grant has been made either of a certificate or of letters of administration.

)] Shtzl:l{ lzlbogaa v. Shatk Essa (1884) 8 Bom. lxzt&on: see Probate and Administration
. 1, 8. 92

(k) It may be noted that when there are seve- (3 Similar provislons occurred in Act XXVIIX
ral executors or administrators, the of 1850, which has been repealed by the

powers of all may, in the absence of any Succession Certificate Aot
direction to the oontrary in the will or (m) Pathummabi v. Vit Ummachabi (1902)
grant of letters of administration, be 26 Mad. 744, 739. Compare Sitaram v.
exercised by any one of them who has Shridhay (1903) 27 Bom. 292 See also
proved the will or taken out adminis- Ahinsa Bid v. Abdul Kader (1901) 28

Mad. 26, 39.
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It may also be noted that where a debt is sought to be recovered by Jegal
proceedings, it is not necessary that the plaintiff should have in readiness at the
commencement of the procecedings the probate or letters of administration or the
certificate referred to in the present section. But no decree will be passed unless the
requisite documents are produced, and this is all that the section provides for.

Debt.~ A suit to obtain a share of family property from other members of the
family is not a suit to recover a debt strictly so called (n).

Bombay Regulation VIII of 1827.—This regulation is in force throughout the
Presidency of Bombay, and provides for the grant of a certificate to the heir, executor,
or “legal administrator™ (o) of a deceased person, recognizing the applicant as
heir, or exccutor, or administrator as the case may be. The certificate confers no
right to the property, but only indicates the person who, for the time being, is in the
legal management thereof (s.7, cl. 2).

39. In matters not hereinbefore specifically enumer-
ated, the administration of the estate of a deceased
Mahomedan will be governed by the provisions of the
following Acts to the extent to which they are severally
applicable to the case of Mahomedans, namely :—

(1) Probate and Administration Act V of 1881 ;
(2) Succession Certificate Act VII of 1889 ;

(3) Administrator-General’s Act II of 1874 ;
(4) Curator’s Act XIX of 1841 ; and

(5) Bombay Regulation Act VIII of 1827.

Such of the provisions of the Administrator-General’s Act as apply to Mahome-
dans come into operation when a Mahomedan dies leaving assets within the local limits
of the ordinary original civil jurisdiction of the High Court of Calcutta, Madras, or
Bombay. In such a case, the Court may, upon the application of any person interested
in such assets, direct the Administrator-General to apply for Ictters of administration
of the effccts of the deceased, if the applicant satisfies the Court that such grant is
necessary for the protection of the assets (s. 17).

The Curator’s Act was passed for the protection of property of deceased persons
against wrongful possession in cases of succession. It enables a person claiming a
right by succession to the property of a deceased person to apply to the Court of the
district where any part of the property is situate for relief by a summary suit either
after actual dispossession, or when forcible means of seizing posscssion are appre-
hended, and provides for the appointment of a Curator to take charge of the property
pending the determination of the suit, if danger is apprehended of misappropriation
before the suit is disposed of (8s. 1 and 5).

(n) Shaik Moosa v. Shatk Essa (1884) 8 Bom. possibly refers toa guardian of a minor,
241, 285. or a person occupying a similar position;

{9) This expression has no reference to an Purshotum v. Runchhod (1871) 8 B. H.
**administrator "' witbin the meaning of G, A C. 152

the Probate and Administration Act. It
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CHAPTER VI.
INHERITANCE.
A.—GENERAL.

1%« 40 There is no distinction in the Mahomedan law of Heritabie
inheritance between moveable and immoveable property, or ¥"*""
between ancestral and self-acquired property.

Macnaghfen, ch.I. 1.

41. The right of an heir-apparent or presumptive Birth-right \
comes into existence for the first time on the death of the "meonized
ancestor, and he is not entitled until then to any interest in
the property to which he would succeed as an heir if he
survived the ancestor (p).

Tlustration.

[4, who has a son B, makes a gift of his property to C. B, alleging that the
gift was procured by undue influnce, sues C during A’s lifetime on the strength of his
right to succeed to A’s property on 4’s death. The suit must be dismissed, for B has
no cause of action against €. B has no cause of action, for he is not entitled to any
interest in A’s property during A's lifetime : Hasan Ali v. Nazo (1889) 11 All.
456, 458. But the gift would be liable to be s2t aside if the suit was brought after
A’s death, provided it was brought within the period of limitation + Mirza Kurratulain
v. Nawab Nuzhat-ud- Dowla (1905) 33 Cal. 116, 32 1. A. 244.]

The right such as that claimed by B in the above illustration is unknown to,
and not recognized by, the Mahomedan law (g). It is no more than a spes successionis,
that is, an expectation or hope of succeeding to 4’s property if B survived 4. As
observed by the High Court of Allahabad, the Mamomedan law “ does not recognize
any. . . . . interest expectant on the death of another, and till that death occurs,
which by force of that law gives birth to the right as heir in the person entitled to it
according to the rule of succession, he possesses no right at all » (#).

42. The expectant right of an heir-apparent cannot repressnta-
pass by succession to his heir, nor can it pass by bequest tio»
to a legatee under his will {s).
Tliustration.

[4 has two sons, B and €. B dies in the lifetime of A4, leaving a son D.
A then dies leaving C, his son, and D, his grandson. The whole of A's property will

(») Macnaghten, ch. I, 9: Abdul Wahid v. (7) Abdool v. Goolam (1905) 30 Bom. 304
Nuran Bibd (1885) 11 Cal. 597, 12 L r) Huasan Al v. Nazo (1889) 11 AlL 456, 458
A 91; Humeeda v. Budiun (1872)) 8) Abdul Wahild v. Nuran Bibi (1885) 11
17 W. R 525; Hasan Al v. Nazo (1889) CaL 597, 607,12 L A 9L
11 AlL 456 ; Abdool v. Goolam (1905)

30 Bom. 304
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pass to C to the entire exclusion of D. It is not open to D to contend that he is
entitled to B's share as representing B ¢ Moolla Cassim v. Moolla Abdul (1905) 33
Cal. 173,32 1. A. 177.]

In the case cited above their Lordships of the Privy Council observed s “ Tt is
a well known principle of Mahomedan law that if any of the children of a man die
before the opening of the succession to his estate, leaving children behind, these grand-
children are entirely excluded from the inheritance by their uncles and their aunts.”

If in the case put down above, B bequeathed any portion of his expectant share
in A's property to X, thc latter would take nothing under the will. “ A mere
possibility, such as the expectant right of an heir-apparent, cannot pass by succession,
bequest or transfer, so long as the right has not actually come into existence by the
death of the present owner™ (2). '

43. The chance of an heir-apparent succeeding to an
estate cannot be the subject of a valid transfer.

Tllustrations.

[(a) 4 has a son, B, and a daughter, C. C executes adeed in favour of her
brother (B) rencuncing her right to inherit her father’s (A%) property in consider-
ation of Rs. 1,000 received by her from B. A is alive and in possession of the property
at the date of the deed. A then dies, and C sucs B for her share (one-third) of the
property left by A. B scts up in defence the dced of renunciation by €. The deed
is not a defence to the suit, and C is entitled to her share of the inheritance, for the
transfer by her was a transfer merely of a spes successionis, and, as such, inoperative :
see the opinions of the law officers in M¢. Khanum Jan v. Jan Beebee (1827) 4 8. D.
A. 210 ; Sumsuddin v. Abdul Hoosein (1906) 8 Bom. L. R. 781,

(b) 4 has a son, B, and a daughtcr, C. It is agreed between A and C that C
should renounce ner rght of inheritanca to A% property on A’s death, and that, in
consideration of her doing so, 4 should szt apart Rs. 9,000 to be. paid to her on his death,
and meanwhile pay interest to her every year on that sum at a fixed rate. 4 scts apart
Rs. 9,000 pursuant to the agreement, and pays interest to € on the amount every year
until his death. On A's death, B offers to pay to C Rs. 9,000 reserved for her, but she
declines to accept the amouut, and claims her share (one-third) of the property left by
A. C is entitled to her sharc of the inheritance, for the transfer merely of a
possibility of succession is not valid and binding : Sumsuddin v. Abdul Hoosein (1906)
8 Bom. L. R. 781. The decision to the contrary in Kunhi v. Kunhi (1896) 19 Mad. 176
is not sound law.]

The rale of Mahomedan law set forth in the first branch of this section is also
the law under the Transfer of Property Act, 1882. S. 6 (a) of the Act enacts that
“the chance of an heir-apparent succeceding to an estate, the chance of a relation
obtaining a legacy on the death of a kinsman, or any other mere possibility of a like
nature, cannot be transferred.”

44. The Mahomedan law does not recognize what is
known to English law as “ vested remainder”.

(8) Abdul Wuhid v. Nuran Bivé (1885) 11 Cal 597,12 L A. 9L
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Iliustration.

[ 4 sues B his step-mother,to recover certain property of which®2 is in possession.
The suit is compromised, and it is agreed that B should, during her lifetime, continue
to hold possession as malik (proprietor) without power of alienation, and that after her
death the property should pass to 4. A dies in the lifetime of B, leaving a sister C.
Subsequently B makes a gift o the property to D. C(A’s heir) is not entitled on B's
death to the property as against D: Abdul Wahid v. Nuran Bibi (1885) 11 Cal. 597, 12
1. A.91; Humeeda v. Budlun (1872) 17 W 626; Mohammad v. Umardaraz (1906)
28 All 633.]

According to English law, 4 takes a vested interest which would pass to his heir
on his death, known as “ vested remainder.” But such an interest is not recognized by
the Mahomedan law. Atcording to that law, the interest which is.'gi ven by the com-
rromisc to A is the mere chance of an heir succeeding to the estate of B on B's death.
Bince A dicd during the lifetime of B, he took no intarest in the property which he
could pass to his heir C.

45. A “ vested inheritance” is the share which vests Vested
in an heir at the moment of the ancestor’s death. If the “™**
heir dies before distribution, the share of the inheritance
which has vested in him will pass to his heirs at the time
of his death.

Tlustration.

A dics leaving a son, B, and a daughter, C. B dies before the cstate of 4 is
distributed, leaving a son, D. In this casc, on the death of A, two-thirds of the
inheritance vest in B, and one-third vestsin €. If the cstate of 4 is distributed
after B’s death, the two-thirds which vested in B will be allotted to his son, D.

See Macnaghten, ch. I., 96 ; Rumsey’s Mahomedan Law of Inheritance, ch. IX ;
Rumsey's Al Sirajiyyah, 13-44.

48. When the members of a Mahomedan family live Juint famity
in commensality, they do not form a * joint family ” in the
sense which that expression is used with regard to Hindus;
and in Mahomedan faw there is not, as there is in Hindu
law, any presumption that the acquisitions of the several
members are made for the benefit of the family jointly (u).

1\ a1 (1) Under the Sunni law, a person who has Homicide
caused the death of another, whether intentionally or by
mistake, negligence, or accident, is debarred from succeed-
ing to the estate of that other.

(2) But homicide under the Shiah law is not a bar to
succession unless the death was caused intentionally.

Rumsey’s Al Sirajiyyah, 14.

(u) Hakim Khan v. Gool Khan (1882) 8 Cal Mahomed Makmil (1384) 10 Cal 562. See
826 ; Suddurtonnessa v. Majada Khatoon also ddool Kadar v. Bapubhat (1898) 23
(1878) 3 CalL 694; Abdoot Adood v. Bom. 188,
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« Impediments to inheritance—The Sirajiyyah sets out fonr grounds of exclusion

AU

(lasses of
kerrs

from inheritance, namely, (1) homicide, (2) slavery, (3) difference of religion, and (4)
differcnce of allegiance. Homicide, as an impediment to succession, is dealt with in
the present section. The second impediment was removed by the enactment of Act V
of 1843 abolishing slavery, and the third by the provisions of Act XXI of 1850 (v).
The bar of difference of allegiance, as cont:mplated by the Mahomedan system of
jurisprudence (), has no place in Mahomedan law as administered in British India.

Of all the disqualifications above enumerated, the effect upon the person
subject to them is absolute exclusion from the right of inheritance, and upon all
others the same, as if the disqualified person were actually dead (). But the person
incapable of inheriting by reason of the above disqualifications does not exclude
others from inheritance (). Thus if 4 dics leaving a son B, a grandson C by B, and
a brother D, and if B has caused the death of A, B 1s totally cxcluded from inheri-
tance, but he does not exclude his son €. The inheritance will devolve as if B were
dead, so that (, the grandson, will succeed to the whole estate, D) being a more
remote beir.

B.—Ha~arr LAw oF INHERITANCE.

[The principal works of authority on the Hanafi Law of Inheritance arc the
Sirajiyyah, composed by Shaikh Sirajuddin, and the Sharifiyyal, which is a com-
mentary on the Sirajiyyah written by Sayyad Sharif. The Sirajiyyah is referred to
in this and subsequent chapters by the abbreviation Sir, and the references are to
the pages of Mr. Rumsey’s edition of the Translation of that work by Sir William
Jones, as that edition is easily procurable.]

48. There are three classes of heirs, namely, (1)
Sharers, (2) Residuaries, and (3) Distant Kindred :

(1) “Sharers” are those who are entitled to a
prescribed share of the inheritance ;

(2) “ Residuaries” are those who take no prescribed
share but succeed to the “residue” after
the claims of the Sharers are satisfied ;

(8) “ Distant Kindred ” are all those relations by
blood who are neither Sharers nor Resi-
duaries (z).

.0 ¥ 8ir. 12-13. The first step in the distribution of the estate of a deccased

Mahomedan, after payment of his funeral expenses, debts and legacies, is to allot their

(v) Section 1 of the Act runs as follows: *“ So (w) Difference of allegiance referred to here is

much of any law or usage now in force “ difference of country, either actual, as
. . as intlicts on any person forfeiture between an alien enemy and an alien tri-
of rights or property, or may be held in butary, or qualified, as between a fugitive
any way to impair or affect any right of and a tributary, or between two fugitive
inheritance, by reasop of his or her enemles from two different states’': Rum-
renouncing, or having been excluded from sey's Al Strajtyyah, 14

the communion of any religion. . . . (%) Balllie's Mahomedan Law of Inheritance,

shall cense to be enforced as law in the p 3L

Courts of the East India Company and in (¥) Rumsey's Al Sirajiypah, 27-28.

the Courts established by Royal Charter (2) Ablut “Serang v. Putve Bud (1902) 20
within the said territories, * Cal 738
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respective shares tv such of the relations as belong to the class of sharers and are
entitled to a share. The next step is to divide the residue (if any) among such of the
residuaries as are entitled to the residue. If there are no sharers, the residuaries
wwill succeed to the whole inheritance. If there be neither sharers nor residuaries,
the inheritance will be divided among such of the distant kindred as are entitled to
succeed thereto. The distant kindred are not entitled to succeed so long as there is
any heir belonging to the class of sharers or residuaries. But there is one case in
which the distant kindred will inherit with a sharer, and that is where the sharer is
the wife or husband of the deceased. Thus if a Mahomedan dies leaving a wife and
distant kindred, the wife as sharer will take her share which is 1/4, and the remain-
ing three-fourths will go to the distant kindred. And if a Mahomecdan female dies
leaving a husband and distant kindred, the husband as sharer will take his share 1/2,
and the other half will go to the distant kindred. To take a simple casc: A dies
leaving a mother, a son, and a daughter's son. The mother as sharer will take her
share 1/6, and the son as residuary will take the residue 5/6. The daughter’s son,
being one of the class of distant kindred, is not entitled to any share of the
inheritance.

w OC\ The question as to which of the relations belonging to the class of sharers, or
residuaries, or distant kindred, are entitled to succeced to the inheritance depends on
the circumstances of each case. Thus if the surviving relations be a father and a
father’s father, the father alone will succced to the whole inheritance to the entire
exclusion of the grandfather, though both of them belong to the class of sharers. And
if the surviving relations be a son and a son’s son, the son alone will inherit the estate,
and the son’s son will not be entitled to any share of the inheritance, though both
belong to the class of residuaries. Similarly, if the surviving relations belong to the
class of distant kindred, 6.g., a daughter’s son, and a daughter's son’s son, the former
will succeed to the whole inheritance, it being one of the rules of succession that the
nearer relation excludes the more remote.

49. In this part— Definitions

(a) “ True grandfather” means a male ancestor
between whom and the deceased no female intervenes.

Thus the father's father, father's father's father and his father how high soever,
ar2 all true grandfathers.

(b) “ False .gra.ndfather ” means a male ancestor
between whom and the deceased a female intervenes.

Thus the mother's father, mother's motﬁpr’s fafher, mother's father's father,
father's mother’s father, are all false grandfathers.

(c) “True grandmother” means a female ancestor
between whom and the deceased no false grandfather
intervenes. o

Thus the father’s mother, mother’s mother, father's mother's mother, father’s
father's mother, mother's mother’s mother, are all true grandmothers-
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(d) “False grandmother ” means a female ancestor
between whom and the deceased a false grandfater
intervenes.

Thus the mother’s father's mother is a false grandmother. False grandfathers
and false grandmothers belong to the class of distant kindred.

(e) “ Son’s son how low soever " includes son’s son,
son’s son’s son, and the son of a son how low soever.

(f) “Son’s daughter how low soever ” includes son’s
daughter, son’s son’s daughter, and the daughter of a son
how low soever.

50. After payment of funeral expenses, debts and
legacies, the first step in the distribution of the estate of
a deceased Mahomedan is to ascertain which of the surviv-
ing relations belong to the class of Sharers, and whichagain
of these are entitled to a share of the inheritance, and,
after this is dome, to proceed to assign their respective
shares to such of the Sharers as are, under the circum-
stances of the case, entitled to succeed to a share. The first
column in the accompanying Table contains a list of
Sharers ; the second column specifies the circumstances
which determine the right of Sharers to inherit as such, and
the third column sets out the shares which the law has
allotted to the several Sharers.

Dlustrations.

[Note.—The italics in the following and other illustrations in this Chapter
indicate the surviving relations. It will be observed that the sum total of the shares
in all the following illustrations equals unity. )

Father, Husband and Wife.

(&) Father oo <« 1/6 (as sharer because there are daugnters)
Father's father ... wee oo (excluded by father)
Mother e o «ee 1/6 (because there are daughters)
Mother's mother ... ies eee  (excluded by mother)
Two daughters o e 2[3
Son’s daughter oo wee oo (excludcd by daughters)

() Husband ... e e 12 :
Father e we e 1/2 (as residuary)

(¢) Fourwidows =~ . . 1J4 (cach taking 1/16)
Father e eee ee o[t (as residuary)
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Mother.

d) Mother e e 1/3
Father we  ee e 2[3 (asresiduary)

(€ Mother e e .o 1/6 (because there are t1wo sisters)
Thwo sisters ... ooe wes «e  (excluded by father)
Father «. B[6 (as residuary)

Note—That though the sisters do not inherit at all they affect the share of the
mother and prevent her from taking 1/3. This proceeds upon the principle that a
person, though excluded from inheritance, may exclude others wholly or partially
(8ir. 28). In the present case the exclusion is partial, the mother taking 1/6 instead of
1/3, which latter share she would have taken if the deceased had not left sisters.

() Mother e e e 13
Sister «« e (excluded by father)
Father e . <o 2[3 (as residuary)

() Mother vee . ees <.« 1/6 (because there is a brother & also a sister)
Brother (f., c., or u.) «es .« (excluded by father)
Sister (f., c.,or u.) ... wee oo (excluded by father)

Father .. ... B/6 (as residuary)

Note.—The mother takes 1/6, and not 1/3, whether there are two or more
brothers, or two or more sisters, or one brother and one sister or two or more brothers
and sisters. The brother and the sister, though they are excluded from inheritance by
the father, prevent the mother from taking the larger share 1/3. Sce note to ill. (¢).

(b) Husband ... e . 1/2
Mother e eee e 1/6 (=1/3 of 1/2)
Father .. .. 13 (as residuary)

Note.—But for the Ausband and father the mother in this case would have
taken 1/3, as there are neither children nor brothers nor sisters. As the deceased has
left a husband and father, the mother is entitled only to one-third of what remains
after the husband’s share is allotted to him. The husband’s share is 1/2, and what
remains is 1/2 and 1/3 of 1/2 is 1/6. The reason of the rule is clear, for if the mother
took 1/3, the residue for the father would only be 1-(1/241/3)=1/6 that is half the
share of the mother, while as a general rule, the share of a male is twice as much as
that of a female of parallel grade (Sir. 23). For the case where the deceascd leaves a
widmo and father, see ill. (i) below,

() Husband e s ee e 142
Mother . .. e e 13
Father's father ... ... «s 1/6 (as residuary)

Note—The mother takes 1/3, for the father's father does not reduce her share
from one-third of the whole to one-third of the remainder after deducting the
husband’s share.

(j) Widow e o o 1/4
Mother e o o 1/4 (=1/3 of 3/4)
Father .o e . s «+ 1/2 (as residuary)
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Note—In this case, the mother would have taken 1/3 but for the widow and
father for there are neither children nor brothers nor sisters. As the widow and
father are among the surviving heirs the mother is entitled to one-third of the
remainder after deducting the widow's sharé. The widow's share is 1/4, the
remainder is 3[4, and the mother's share is 1/3 of 3/4, that is, 1/4. See ill. (h) above,
and the note thereto. .

k) Widow e . . e oo 1[4
Mother .ts ven oo e we 1/3
Father's father o e we  B/12 (as residuary)

Note—The mother takes 1/3, for the father's father does not reduce her share
from one-third of the whole to one-third of the remainder after deducting the
widow's share.

True grandfather and true grandmother.

Q) Father's mother e ee sse oo (being a true pat. grandmother,
is excluded by father)
HMother's mother . «o 1/6 (being a true mat. grandmother,
. is not excluded by father)

Father ... .« b/6 (as residuary)

(m) Father's mother .
Mother's mother } 1/6 (each taking 1/12)
Father's father .. b/6 (as residuary)

Note.—The father’s mother is not excluded by the father's father, for the latter
is not an intérmediate, but an equal, true grandfather.

(n) Father's father's mother ... e «ss (excluded by father's father)
Father's father ... .. . «o takes the whole as residuary.

Note.—The father’s father’s mother is excluded by the father's fathcr for heis
an intermediate truc grandfather, the father's father’s mother being relatcd to the
deceased through him.

(0) Father's mother's mother oo wo e 1/6
Father's father ... «. bBj6 (as residuary).

Note.—The father’s mother’s mother (Who is a truc pat. grandmother) is not
excluded by the father's father (who is a true grandfather), for though he is nearcr
in degree, he is mot in relation to her, an intermediate true grandfather, as the
father's mother’s mother is not related to the decenscd through him, but through the
father. )

(p) Father's mother .o e e, e 16

Mother's mother's motherse.. ... ee. oo (excluded by father's mother,
who is a nearer true grand-
mother)

Father's father ... e e «. 5/6 (as residuary)

(@) Father's mother ... «s  (excluded by father)

Mother's mother's mother...  (cxcluded by father's mother who is a

nearer true grandmother)

Father oo e «eo  takes the whole as residuary.
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Note.—The father’s mother, though she is excluded by the father, excludes the
mother's mother’s mother. This proceeds upon the rule that one who is excluded may
himself exclude others wholly or partially. Sce note to ill. (¢): in that case the
exclusion of the mother by the sisters was partial for she did take a share, namery,
1/6. In the present case, however the exclusion of the mother’s mother's mother is
entire. It necd hardly be stated that if the deceased had not left the father’s mother,
the mother's mother’s mother would have taken 1/6, for being & true maternal grand-
mother, she is not excluded by the father.

Daughters and Sons’ daughters h. . s.

() Father wee eee ee eee e 1/6 (as sharer)
Mother .. 18
3 sons’ daughters, of whom one is by one
son and the other two by another son. 2/3 (each taking 2/9)
Nots.—The sons' daughters take per capita and not per stirpes. The two-thirds
is not therefore divided into two parts, one for the son’s daughter by one son, and the
other for the other two by another son, but it is divided into as many parts as there
are sons' daughters irrespective of the number of sons through whom they are related
to the deceased. The reason is that the Mahomedan law does not recognize any right
of representation (sec s. 42) and the sons’ daughters do not inherit as represent-
ing their respective fathers, but in their own right as grand-daughters of the deceased.
The same principle applies to the case of sons’ sons, brothers’ sons, uncles’ sons, etc.
See Table of Residuarics.
(8) Father ... e ... 1/6 (as sharer)
Mother ... .. 1/6
Davughter ... e 1/2
4 sons’ daughters <. 1/6 (each taking 1/2¢)

Note.—There being only one daughter, the sons’ daughters are not entirely
exclnded from inheritance but they take 1/6, which, together with the daughter’s 1/2,
makes up 2/3, the full portion of daughters.

(t) Father ... ... 1/6 (as sharer)

Mother ... e . 1/6
2 sons’ danghters... . 23
Son's son’s daughter ... «es oo (cxcluded by sons’ daughters)

(0) Father ... ... 1/6 (as sharer)
Mother ... . 16
Son’s daughter ... . 1/2
Sow’s son's daughter ... . 1/6
Note.—The rule of succession as between danghters and sons’ daughters applies,
in the absence of daughters, as between higher sons' daughters and lower sons'
daughter (Sir. 18). There being only one son’s daughter in the present illustration,
the son’s son’s daughter is not entirely excluded from inheritance, but she.inherits 1/6,
which, together with the son’s daughter's 1/2, makes up 2/3, the full share of sons’
daughters in the abscnce of daughters.
) Mother ... . 1/6
2 full sisters ... ..« 2/3 (each taking 1/3)
C. sister ... wee . (excluded by full sisters)
U. sisters (or u. brother) e e 1/8
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(w) 2 full sisters (or c. sisters) ... «e 2/3 (each taking 1/3)
2 w. sisters (or u. brothers) ... «. 1/3 (each taking 1/6)
(x) Full sister . s . w. 12
2 c. sisters .. «e 1/6 (each taking 1/12)
U. brothers e .. 1/6
U. sisters oe e . 1/6

Note.—There being only one full sister, the consanguine sisters are not excluded
from inheritance, but they inherit 1/6 which, together with the sister’s 1/2, makes up
2/3, the collective share of full sisters in the inheritance (Sir. 21).]

Sir. 14-23. The principal points involved in the Table of Sharers are explained
in their proper place in the notes appended to the illustrations. The illustrations
must be carefully studied, as it is very difficult to understand the rules of succession
without them. The principles underlying the rules of succession are set out in the
notes on s. 62 below. It will be observed that the illustrations are so framed that
the sum total of the shares does not exceed unity. For cases in which the total of
the shares exceeds unity, see the next section.

The sharers are twelve in number. Of these there are six that inherit under
certain circumstances as residuaries, namely, the father, the true grandfather, the
daughter, the son’s daughter, the full sister, and the consanguine sister. See the list
of Residuaries given in s. 52 below, and the notes on that section.

51.. Ifit be found on assigning their respective shares
to the Sharers that the total of the shares exceeds unity,
the share of each Sharer is proportionately diminished
by reducing the fractional shares to a common denominator,
and increasing the denominator so as to make it equal to
the sund of the numerators.

Tilustrations.

(a) Husband cee eee ee eee e 1/2=3]6 reduced to 3(7
2 full sisters ... oee oo .. . 2|3=4/6 » 47

716 1

Note.—The sum total of 1/2 and 2/3 exceeds unity. The fractions are therefore
reduced to a common denominator, which, in this case,is 6. The sum of the numerators
is 7, and the process consists in substituting 7 for 6 as the denominator of the fractions
3/6 and 4/6. By so doing the total of the shares equals unity. The doctrine of
“increase " is so-called because it is by increasing the denominator from 6 to 7 that
the sum total of the shares is made to equal unity.

(b) Husband . .. e ee 1/2=3/6 reduced tc 3|7
Full sister ... e 1/2=36 ” 37
C. sister  wee e e ee e 16=1/6 ,, 17

716 1
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2 full sistors ...

2 w. brothers (or u. sisters)

Mother ... ons

Husband
2 full sisters ...
Mother e
Husband [
Full sister

2 wu. sisters

Husband
2 Full sisters ...
2. u. sisters

Husband
Full sister e
2 u. sisters

Mother
Husband

2 Full sisters ...
2 . sisters
Mother ..
Widow
2 ¢. sisters ...
Mother
Husband e
Mother e

2 daughters ...

Husband e

Mother
Daxghter ...
Son’s daughter

.

oo

INHERITANCE.

oo

2/3=4/6 reduced to 4/7
1/3=2/6 » 217

1/6=1/6 » 17
716 1
1/2=3/6 reduc:d to 38
2/3=4/6 » 4/8
1/6=1/6 » 18
8/6 1
1/2=3/6 reduced to 3|8
1/2=3/6 » 38
13=2/6 , 28
8/6 —1
1/2=3/6 reduced to 3/9
2/3=4/6 » 4/9
1/3=2/6 ” 2/9
96 1
1/2=3/6 reduced to 3/9
1/2=3/6 » 3/9
1/3=2/6 » 2/9
1/6=1/6 » 1/9
96 1

1/2=3/6 reduced to 310
2/3=4j6  ,  4/10
13=26 , 210
16=1y6 , 110

—_—

10,6 1

1/4==3/12 reduced to 313
2)2=8/12 , 813
16=2/12 N 2/13

— —

1312 1

1/4=3/12 reduced to 313
ye=212  , 213
2/3=812 , 813

1312 1

1/4=3/12 reduced to 313
1/6=212 » 2/13
1)2=6/12 N 6/13
1)6=2/12 N 2/13

—_— —_—

13/12 1

35
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@) Widowe.  we e e e . 1J4=3[12 reduced to 3(13
Mothorer v ee e e e 12=4f12 413
Full sister ... .. ... e e 12=6]12 ” 6/13

1312 1

(m) Widmo... " . wo 1/4==3[12.reduced to 3/15
2 full sisters ... e e 2[3=8/12 » 8/15
2 u. sisters ... ee ee e 1]3=4/12 » 4j15

15/12 1

(n) Widow ce eee eeeeee e 1/4==3/12 reduced to 3(15
2 full sisters ... o 2/3=8/12 » 8/15
U. sister e oo oo e 1/6=2]12 ’ 2/15
Motheree — woe vee e e e 1/6=2J12 » 2116

1512 1

(0) Husband «o  1/4=3;12 rednced to 3/15
Father... e 1/6=2j12 » 2/15
Mother... e 1/6=2[12 » 2/16
3 daughters ... e 2/3=8/12 » 8/15

15/12 1

(p) Widow... e e 1/4==3]12 reduced to 3/17
2 full sisters ... e 2/2=8]12 » 817
2 u. sisters ... . e e 1j3=4/12 . 417
Mother e 1/6=2/12 ” 2/17

17/12 1

@ Wife «o.  wv eee eee e e 18=2/24 rcduced to 327
2 daughters ...  we e owe aes 2[2=16[24 » 1627

Father... e 1j6=4/24 » 4/27
Mother . s oo 1/6=4]24 » 4/27
27/24 1

Sir. 29-30. For cases in which the total of the sharcs is less than unity see
8. 53 below.

52. If there are no Sharers, or if there are Sharers,
but there is a residue left after satisfying their claims, the
whole inheritance or the residue, as the case may be, will
devolve upon Residuaries in the order set forth in the
annexed table.

Illustrations.

[ Note—The residue remaining after satisfying the sharers’ claims is indicated
in the following illustrations thus ().




I.—DESCENDANITS :
1. SON.
Daughter takes:
3. SON’S SON h. L s.
Son’s Daughter

she takesas a
double the sha

Note —When the son’s d
with the lower sou's

IL.—ASCENDANTS :
3. FATHER,

4. TRUE GRANDFAT

UIL—DESCENDANTS OF - FATHER :
s. FULL BROTHER.
Full Sister—tak

ot 6. FULL SISTER-—In

\/ ) *Q .. Pt ) (D) a daughter

N Y — daughter or ds

A\l 7. CONSANGUINE B
e ,

s Consanguine S
[ S

8. CONSANGUINE SI&
if any, if there
and a son’s da

9. FULL BROTHER’S

10. CONSANGUINE BI
IV.—DESCENDANIS OF TRUE GR.
» 1. FULL PATERNAL

12. CONSANGUINE P.

13 FULL PATERNAL

14. CONSANGUINE P.
MALE DESCEND:
uncle and thei

O



N S
v 40
N

o
e
-k
.
'
i
[AEXERY

I S

R S I TR VIR ¥ RNt BT o)

%
(PR
§ooad

[AE}
L

£

VIR

LIPS

i v

/ -
e

TR

S

A S
2 v i/
IR I B
[ Y

o [ t
|'."‘A /'."‘
TP S N N

e,

T N WP S R S R S |

LN v ,\r:‘

SIETS N RESET I IR I
wgere g d

I R - I I B |

R P F R R V)
v [T PR TR P TR RN

I B PR AT

?

¢



HANAFI LAW OF INHERITANCE. 37

No. 1. Sons and daughters.

@) Som . e e . 23 o
Daughter v 13 }(as residuaries)

Note.—The daughter cannot inherit as a sharer when there is a son. But if the
heirs be a daughter and a son’s scn, the daughter as a sharer will take 1/2, and the
son’s sou as a residuary will take the residue 1/2.

() 2 sons ... 4|7 (as residuaries, each son taking 2/7)
3 daughters ..« 3|7 (a8 residuaries, each daughter taking 1/7)

(¢) Widmo... e e 1/8  (as sharer)
Som e e 23 of (78)=T7/12 o
Dawghter ...  1/3 of (7/8)=7/24 } Gas residuaries)

Note.—The residue after payment of the widow’s share is 7/8.

(d) Husband .. 1/4 (as sharer)
Mother ... 1/6 (as sharer)
Son e ... 23 0f (7/12)=7/18 o
Daughter ... 13 of (7[12):7/36} (as residuaries

Note.—The residue in the above case is 1—(1/4 of 1/6)=7/12. If there were
two sons and three davghters, each son would have taken 2/7 of 7/12=1/6, and each
daughter 1/7 of 7/12=1/12.

No. 2. Sons’ sons h. L. s. and sons’ daughters h. I. s.

(e) Son’s son e 23 ' ]
Son’s daughter 1/3} (as residuaries)

Note.—The son’s daughter h. 1. s. cannot inherit as a sharer, but she can inherit
as a residuary only, when there is an equal son’s son h.1. 8. Thus the son’s daughter
cannot succced except as a residuary, when there is a son’s son. S8imilarly son’s
son’s daughter cannot inherit except as a residuary when there is a son’s son’s son.

() 2 dawughters ..« 2/3 (ar sharers)
Son’s son ... 1/3 (as residuary)
Son's son’s son ... o e e (excluded by son’s son)
Son's sow’s daughter ... <.+ +eo (excluded both by daughters and son’s
son. See Tab. of Sh., No. 8)

®) 2 daughters <. 2/3 (as sharers)

Son’s son e 2]3(of 1/3)=2/9, . .
Son's daughter ... ... 1j3(of 1j3)=1/9 { (38 residuaries)
(h) Daughter ..« 1/2 (as sharer)

Son’s son .. e 2/3(of 1/2)=1]3 i .
Son's daughter ... . 1/3(of 1,2)=1/6 } (ns residuaries)
Note.—There being only one daughter, the son’s daughter would have taken 1/6
as sharer (see Tab. of 8h. No. 8), if the deceased had not left a son's son. But as the
son’s son is one of the heirs, the son’s daughter can only inherit as a residuary with
the son's son.

(i) Sow's dawghter ... .. .. . 1/2 (as sharer)
Son's sow's son e .. .. ... 112 (as residuary)
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Note.—In this case the son's daughter is not precluded from inheriting as a
sharer, for there is none of those relations that precludes her from succeeding as a
sharer (see Tab. of 8h. No. 8, 2nd column). And it will be seen on referring to the
Table of Residuaries that the only case in which the son’s daughter inherits as a
residuary with the son’s son’s son (who is & Jower son’s son), is where she is precluded
from succeeding as a sharer (see ill. (k) below).

(j) Daughter ... 1/2 (as sharer)
Son's daughter... 1/6 (as sharer.
8h., No. 8)
Son’s son’s sons... ... e 2/30f (1/3)=2/9 .
Sow’s son’s daughter ... .. 1/30f (1/3)=1)9 } (as residuaries)
Note.—There being only one daughter, the son's daughter is entitled to 1/6 as
a sharer. Since she is not precluded from inheriting as a sharer, she does not become
a residuary with the son's son’s son (who is a lower son’s son).
(k) 2 daughters ... . .. 2|3 (as sharers)

Son’s daughter . 1/30£(1/3) = 1/9 ) )
Son's son’s gon... e «e 2[3 0f (1/3) = 2/9 } (as residuaries)

See. Tab. of

Note.—There being two daughters, the son’s daughter cannot inberit as a
sharer. She therefore inherits as a residuary with the son’s son’s son (who is a lower
son’s son).

(1) 2 Son’s daughters ... ee e
Son’s son’s som... e 2[30f 1/3) = 2/9 . .
Son's son's daughter .. ... ... 130f(13) = 19 } (as residuaries)

Note.—The son’s daughters in this case do not inherit as residuaries with the

son’s son’s son, for they are not precluded from inheriting as sharers.

... 2/3 (as sharers)

e 2/40£(1)3) = 116Q

o 1/4 of (1/3)= 1/12 }, (as residuaries)
w. 1j4 of (1J3)= 1/12 (

2/3 (as sharers)

(m) 2 daughters ...
Son’s son’s son...
Son’s daughter
Son's son’s daughter ... .

Note.—There being two daughters, the son’s daughter cannot inherit as a
sharer. She therefore inherits as a residuary with the son's son’s son (who
is & lower son’s son). The son’s son’s daughter is entitled to inherit as a
residuary with the son's son’s son who is an equal son’s son in relation to
her. Both these female relations inherit therefore as residuaries with the
son's son's son, each taking 1/12. This illustration presents two peculiar
features. The one is that the son’s son’s daughter, though remoter in degree, shares
with the son’s daughter. The other is that the son's daughter succeeds as a residuary
with a Jower son’s son. If this were not so, the son’s son’s daughter would inherit to
the exclusion of the son’s daughter, a result directly opposed to the principle that the
nearest of blood must take first (Sir. 18-19).

No. 3. Father.

(n) Father o 1/6 (as sharer)

Son (or son’s son h.1.8.) ...

.. b5/6 (as residuary)

Note.—Here the father inherits as a sharer.
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(0) Mother «« 1/3 (as sharer)
Father ... ..  «. ... 2/3(asresiduary)
Note.—Here the father inherits as a residuary, as there is no child or child of a
son h.1.8. See Tab. of Sh., No.1.

(p) Daughter ... . (as sharer)=1/2
Father ... 1/6 (as sharer)+-1/3 (as residuary)=1/2

Note.—Here the father inherits both as a sharer and residuary. He inherits as
a sharer, for there is a daughter ; and he inherits the residue 1/3 as a residuary, for there
are neither sons nor son's sons hl.s. The father may inherit both as a sharer and
residuary. He inherits simply as a sharer when there is a son or son’s son h. 1. s. (see
ill. (n) above). He inherits simply as a residuary when there are neither children nor
children of sons h. 1. s. (see ill. (0) above). He is both a sharer and residuary when
there are only daughters or son’s daughters h. 1. 8., but no sons or son’s sons h. 1. s. as
in the present illustration. The same remarks apply to the true grandfather h. h. s.
In fact, the father and the true grandfather are the only relations that may inherit
in both capacitics simultaneously.

No. 4. True grandfather h. h. s.

Note.—Substitute “true grandfather™ for ¢ father™ in ills. (n), (o) and (p).
The true grandfather will succeed in the same capacity and will take the same share
as the father in those illustrations.

Nos. 5 and 7. Brothers and sisters.

(@) Husband «. 1/2 (as sharer)
Mother «. 1)6 (as sharer)
Brother . 2[3 of (1/3)=2/9
Sister ... .. 13 of (1/3)=1/9
Note.—The sister cannot inherit as a sharer when there is a brother, but she

takes the residue with him.

} (as residuaries)

No. 6. Full sisters with daughters and sons’ daughters.

(r) Daughter (or son’s daughter h.ls.) 1/2 (as sharer)
Full sister ... <. 1/2 (a8 residuary No. 6)
Brother's son ... ... excluded by full sister who is &
nearer residuary.

Note.—The full sister inherits in three different capacities : (1) as a sharer under
the circumstances set out in the Table of Sharers ; (2) as a residuary with full brother,
when there is a brother ; and, failing to inherit in either of these two capacities,
(3) as a residuary with daughters, or son’s daughters h. l. 8., or one danghter and
sons’ daughters h. 1.s., provided there is no nearer residuary. Thus in the present

* illustration, the sister cannot inherit as a sharer, because there is a daughter (or
son’s daughter h. 1. 8). And as there is no brother, he cannot inherit in the second
of the three capacities enumerated above. She therefore takes the residue 1/2asa
residuary with the danghter (or son’s daughter), for there is no residuary nearer in
degree. If this were not so, the brother’s son, who is a more remote relation, would
succeed in preference to her.
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(8) 2 Daughters (or son’s daughters
h.1.8) ... oo «« 2|3 (as sharers)
" Full sister ... «« 1/3 (as residuary No. 6)

) Daughter ... e «es 1/2 (as sharer)
Sow's daughter - «. 1/6 (as sharer)
Full sister ... .« 1/3 (as residuary No. 6)

(u) Daughter ... ... 1/2 (as sharer)
Son’s dawghter ... .. ... 1/6 (as sharer)
Mother «. 1/6 (as sharer)
Full sister ... «. 1/6 (as residuary No. 6)

(v) Davughter ... .« 1/2 (as sharer)
Son's daughter ... ... .. 1/6 (as sharer)
Husband ... <. 1/4 (as sharer)
Full sister ... .. ... 1/12 (as residuary No. 6)

(w) Daughter ... . <« 1]2 (as sharer)=6/12 reduced to 6/13
Sow's dawnghter «. 1/6 (as sharer)=2/12 » 2/13
Husband ... «. 1/4 (as sharer)=3/12 » 313

Mother ee .. «. 1/8 (as sharer)=2/12 » 2/13
Full sister ... we 0
13/12 1

Note—Here the only capacity in which the full sister could inherit is that of
a residuary with the daughter and son’s daughter. But a residuary succeeds to the
residue (if any) after the claims of the sharers are satisfied, and in the present case
there is no residue. The sum total of the shares exceeds unity, and the case is one of
“Iucrease.”

No. 8. Consanguine sisters with daughters and sons’
daughters h. L. s.

Note.—Consanguine sisters inherit as residuaries with daughters and son's
daughters in the absence of full sisters. Substitute “ consanguine sister™ for “full
sister ™ in ills. (r) to (w), and the shares of the several heirs will remain the same, the
consanguine sister taking the place of the full sister. Substitute also in the note to
ill. (r) “ consanguine brother ™ for “ full brother.”

Other Residuaries.

(x) Full sister ... <. 1/2 (as sharer)
C. sister ... 1/6 (as sharer)
Mother «. 1/6 (as sharer)
Brother's son ... 1/6 (as residuary)

(y) Widow «. 1[4 (as sharer)
Mother <+ 1/3 (as sharer)
Pat. uncle ... e ... 5/12 (as residuary)]
8ir. 18-21, and 23-26. Some of the important points involved in the Table of
Residuaries are explained in the notes appended to the illustrations.

Classification of Residuaries.—All residuaries are related to the deceased
hrough a male. The uterine brother and sister are related to the deceased through a
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female, that is, mother, and they do not therefore find place in the List of Residuaries.
The Sirajiyyah divides residuaries into three classes : (1) residuaries in their own
right : these are all males comprised in the List of Residuaries; (2) residuaries in the
right of another : these are the four female residnaries, namely, the daughter as a
residuary in the right of the son, the son's daughter h. 1. s. as a residuary in the right
of the son’s son h. 1. s., the full sister in the right of the full brother, and the consan-
guine sister in the right of the consanguinc brother ; and (3) residuaries with others,
namely, the full sister and consanguine sister, when they inherit as residuaries with
daughters and son’s daughter h. 1. s. Having regard, however, to the order of
succession, residuaries may be divided into four classes, the first class comprising
descendants of the deceased, the second class his ascendants, the third the descendants
of the deccased’s father, and the fourth the descendants of the deccased’s troe
grandfather h. h. 8. This classification has been adopted in the Table of Residuaries.
The division of Distant Kindred into four classes proceeds upon the same basis.

Residuaries that are primarily sharers.—It will be noted on referring to the
Tables of Sharers and Residuaries that there are six sharers who inherit under certain
circumstances as residuarics. These are the father and truc grandfather h. h. s, the
daughter and son’s daughter h.l.s., and the full sister and consanguine sister. Of
these only the father and true grandfather inherit in certain events both as sharers
and residuaries (see ill. (p) above, and the note thercto). In fact they are the only
relations that can inhcerit at the same time in & double capacity. The other four, who
are all femalcs, inherit either as sharers or residuaries. The circumstances under which
they inherit as sharers are set outin the Table of Sharers. They succeed as residuaries,
and can succecd in that capacity alone, when they are combined with male relations of
parallel grade. Thus the daughter inherits as a sharer, when there is no son. But
when there is a son, she inherits as a residuary, and can inherit in that capacity alone:
not that when there is a son she is excluded from inheritance, but that in that event
she succceds as a residuary, the presence of the son merely altering the character of
her heirskip. Similarly, the son’s daughter h.l.s. inhcrits as a residuary when
there is an equal son's son. And in like manner the full sister and consanguine
sister succeed as residuaries when they co-exist with the full brother and
consanguine brother respectively. The curious reader may ask why it is that the said
four female relations are precluded from inheriting as sharers when they exist with
males of parallel grade? The answer appears to be this—that if they were allowed
to inherit as sharers under those circumstances, it might be that no residue would
remain for the corresponding males (all of whom are residuaries alone), that is to say,
though the females would have a share of the inhcritance, the corresponding males,
though of equal grade, might have no share of the inheritance at all. To take an
example: A dies leaving a husband, a father, a mother, a daughter, and a son. The
husband will take 1/4, the father 1/6, and the mother 1/6. If the.daughter were allowed
to inherit as a sharcr, her share would be 1/2, and the total of all the shares -being
13/12, no residue would remain for the son. It is, it seems, to maintain a residue for
the males that the said females are precluded from inheriting as sharers under the
circumstances specified above.

The principle which regulates the succession of full and consanguine sisters as
residuaries with daughters and son’s daughters h. 1. s. is explained in the notes
appended to ill. (r).
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Female residuaries.—There are two more points to be noted in connection with
female residuaries, which are stated below ¢

(1) The female residuaries are four in number, of whom two are descendants
of the deceased, namely, the danghter and son’s daughter h.1. s, and the other two
are descendants of the deceased’s father, namely, the full sister and consanguine sister.
No other female can inherit as a residuary.

(2) All the four females inherit as residuaries with corresponding males of
parallel grade. But none of these except the son’s daughter h. 1. s. can succeed as
a residuary with a male lower in degree than herse)lf. Thus the daughter cannot
succced as a residuary with the son's son, nor the sister with the brother's son ; but
the son’s daughter may inherit as a residuary not only with the son’s son but with the
son’s son’s son or other lower son’s son, see ill. (m) and the note thereto.

Principles of Succession among sharers and residuaries.—It will have been seen
from the Tables of Sharers and Residuarics that certain relations entirely exclude
others from inheritance. This proceeds upon certain principles, of which the
following two are set out in the Sirajiyyah :

(1) “ Whoever 1s related to the deceased through any person shall not inherit
while that person is living"—(Sir. 27.) Thus the father excludes brothers and sisters.
And since uterine brothers and sisters arc related to the deceased through the mother,
it must follow that they should be excluded by the mother. A reference, however, to
the Table of Sharers will show that these relations are not excluded by the mother.
The reason is that the mother, when she stands alone, is not entitled to the whole
inheritance in one and the same capacity as the father would be if he stood alone, but
partly as a sharer and partly by “ Return ™ (Sir. 27 : Sharifiyyah, 49). Thus if the
father be the sole surviving heir, he will succeed to the whole inheritance as a
residuary. But if the mother be the sole heir, she will take 1/3 as sharer,and the
remaining 2/3 by Return (sec 8. 53 below). For this reason the mother does not
exclude the uterine brother and sister from inheriting with her.

(2) “The nearer in degree excludes the more remote."—(Sir. 27). The exclu-
sion of the true grandfather by the father, of the true grandmother by the mother,
of the son's son by the son, etc., rests upon this principle. These cases may also be
referred to the first principle set out above.

It will have been secn that the daughter, though she is nearer in degree, does
not exclude the brother's son or his son. Thus if the surviving relations be a daughter
and a brother's son, the daughter takes 1/2, and the brother’s son takes the residue. The
reason is that the danghter in this case inherits as a sharer, and the brother's son
as a residuary, and the rrinciple laid down above applies only as between relations
belonging to the same class of heirs. To this, however, there is an exception in the
case of sons and son's sons h.1.s., who, though residuaries, exclude certain sharers from
inheritance (see Tab. of Sh., Nos. 8-12). For, if the sons and their male descendanta
did not exclude those sharers, it might happen in certain cases that no residue would
be left for them, while, as will be seen presently, the son, and, in his absence, the
son’s son h. 1. s, are never liable to exclusion, and are always entitled to some share or
other. The above principle may, therefore, be read thus : “ Within the limits of each
olass of heirs the nearear in degree excludes the more remote.”




HANAFI LAW OF INHERITANCE., 43

Again, it will have been scen that the father, though nearer in degree, does not
exclude the mother’s mother or her mother ; nor does the mother exclude the father's
father or his father. The reason is that the above principle is to be read with further
limitations, which we shall proceed to cnumerate. Those limitations are nowhere
stated in the Sirajiyyah nor in any other work of authority, but they appear to
have been tacitly recognized in the rules governing succession among Sharers and
Residuaries.

There are six heirs that are always entitled to some participation in the inheri-
tance, and are in no case liable to exclusion, namely, (1) son, (2) daughter, (3) father,
(4) mother, (5) husband, and (6) wife (Sir. 27). Thesc are the most favoured heirs,
and we shall call them, for brevity's sake, Primary Heirs. Next to these, there are
four, namely, (1) son’s son h. 1. 8., (2) son’sdaughter h. 1. s, (3) true grandfather h.h. s.
and (4) true grandmother h.h.s. These four are the substitutes of the primary heirs,
and each of them is entitled to some portion of the inheritance in the absence of the
corresponding primary heir. The substitutes of primary heirs are liable to be excluded
by the corresponding primary heirs, and by them alone, but by no others. Thus
the son’s son h. l.s,, is the son’s substitute, and he isalways entitled to some portion of
the inheritance in the absence of the son. The son’s daughter h.ls., is the daughter’s
substitute, and she is always entitled to some portion of the inheritance in the absence
of the son and daughter. The true grandfather is always entitled to some share or other
in the absence of the father, and he is liable to be excluded by the father or nearer true
grandfather, but by no other heir. This explains why the mother does not exclude
the father's father or his father. Similarly the true grandmother is always entitled
to participate in the inheritance in the absence of the mother, and she is liable to be
excluded by the mother or nearer true grandmother, but by no other heir. And this
explains why the father does not exclude the mother’s mother or her mother. This
as well as the preceding case may be explained with reference to the first principle
set out in the Sirajiyyah, for the true grandfather h. h.s. is not related to the deccased
through the mother, nor is the true grandmother h. h.s. related to the deceased
through the father. From this point of view, the sccond principle is to be read
subject to the first, that is, the ncarer relation excludes the more remote provided
always the latter is related to the deceased through the former ; but ncither of the two
principles set out in the Sirajiyyah explains the exclusion of uterine brothers, or of
full, consanguine and uterine sisters by the son's child h. 1. s., or by the true grand-
father h. h.s. (a). These apparently are cases of the exclusion of rclations nearer in
degree by more remote heirs. The explanation is to be sought for in the principle
that the substitutes of primary heirs are always entitled to some portion of the inheri
tance in the absence of the corresponding primary heirs, and this involves as a
_necessary consequence that relations that are excluded by the primary heirs must be
excluded by their substitutes. Hence it is that uterine brothers, and full, consanguine
and uterine sisters, who are excluded by the son, daughter and father, are also
liable to exclusion by the son’s son h. l. s, son’s daughter h. l. s, and the true
grandfather h. h.s. (3). The principles governing succession may therefore be
stated thus : Whoever is related to the deceased through any person shall not inherit

them, according to the view of Abu Yusuf and

(b) It may here b: stated that though, Muhammad, but Is put to his election as between
according to the opinion of the Abu Hanifa, the | certain shares (Sir. 40-42). But the latter view
true grandfather excludes brothers and sisters I is not generally adopted, and it is y to
whether full or consanguine, he does not exclude | set it out here.

(@) See Tab. of Sh., Nos. 9-12.
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while that person is alive. Primary heirs are always entitlcd to some participation in
the inheritance and are not liable to be excluded by any other heirs. The substitutes
of the primary heirs are always entitled to some share or other in the inheritance
in the absence of corresponding primary heirs, and they are excluded by them
alone, but by no other heirs : and, as a necessary consequence, all relations that are
excluded by primary heirs arc also excluded by substitutes of those heirs. Subject to
this the nearer in degree, within the limits of each - class of heirs, excludes the more
remote.

Of the residue.—The son, being a residuary, is entitled to the residue left after
satisfying the claims of sharers. At the same time it has been scen above that a son
is always entitled to some share of the inheritance. To enable the son to participate
in the inheritance in all cases, it is necessary that some residue must always be left
when the son is onc of the sarviving heirs, and in fact this is 80 ; for the shares are so
arranged and the rules 6f succession are so framed that when the son is one of the
heirs, some residue invariably remains. And since, in the absence of the son, the
son’s son h. 1. 5. is entitled to some participation in the inheritance, it will be found
that in all cases where he is one of the surviving heirs some residue is always left,
and the same is the case when the father, or, in his absence, the true grandfather
h. h.s., is one of the heirs, for the father is always entitled to some portion of the
inheritance, and in his absence the true grandfather h. h.s. No case of ¢ Increase™
can therefore take place when these residuaries are amongst the surviving heirs.

53. If there is a residue left after satisfying the
claims of Sharers, but there is no Residuary, the residue
reverts to the Sharers in proportion to their shares. This
right of reverter is technically called ¢ Return.”

Exception.—Neither the husband nor wife is entitled
to the “ Return,” so long as there is any other Sharer, or
any relation belonging to the class of Distant Kindred.

MW\ i W; §ﬁmtration:7. =

[(a) A Mahomedan dies leaving a widow as his sole heir. The widow will take
1/4 as sharer, and the remaining 3[4 by “ Retarn ": Mahomed Arshad v. Sajida Bawoo
(¢) ; Bafatun v. Bilaiti Khanum (d).
(b) Husband ... e eee e 12
Mother ...  «. . <. 1/2 (13 as sharer and 1/6 by Return)
Note.—The husband is not entitled to the * Return,” as there is another sharer,
namely, the mother. The surplus 1/6 will thercfore go to the mother by Return.

(c) Husband ... e 14
Davughter ... .« 3[4 (1/2 as sharer and 1/4 by Return)

@) Wife e e e 14
Sister (f.orc.) ... <« 3[4 (12 as sharer and 1/¢ by Return)

(¢) (1878) 3 Cal 702 | (d) (1903) 30 Cal. 683.
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(e) Wife e wee eee 1]8
Son’s daughter ... e «s 178 (1/2 as sharer and 3/8 by Return)

(f) Mother ... . 1/6 increased to 1/4
Son's davghter ... .. ... 12=3/6 » 3/4
4/6 1

Note.—In this and in illustrations (g) to (k) it will be observed that neither the
husband nor wife is among the surviving heirs. The rule in such a case is to reduce
the fractional shares to a common denominator, and to decrease the denominator of
those shares so as to make it equal to the sum of the numerators. Thus in the present
illustration, the original shares, when reduced to 8 common denominator, are 1/6 and
3/6. The total of the numerators is 14-3=4, and the ultimate shares will therefore be
1/4 and 3|4 respectively.

(g) Father's mother
Mother's mother . } 1/6 increased to 1/5 (each taking 1/10)

2 daughters ... e 23=i[6 » 45

5i6 1
(h) Mother.. e ... 1/6 increascd to 1/5
Daughter ... . 1j2=3/6 » 3/6
Son’s dawghter oo e 1/6 » 1/5
5/6 1

(i) Father's mother e

Mother's mother ... } 1/6 increased to 1/5

Full sister ... e 1/2=3/6 » 3/5
C.sister  we we . 16 N 15
5/6 1
(G) Full sister ... e 1/2=3/6 increased to 356
C. sister .. o e 1j6 » 15
U.sister ... e e 1/6 » 1/56
5j6 1
&) Mother e eee ..o 1/6 increased to 1)5
Full sigter ... .. 1]2=3j6 N 35
U. brother ... . . 1/6 » )b
5/6 1
() Husbani e ee e 1/ =4/16
Mother wo 1/6 increased to 1;4 of (3/4)=3/16
Daughter 1/2=3/6 » 3)4 of (3/4)=9/16
1112 1

Note.—In this anl in ills. (m) to (r), it will be observed that either the
husband or wife is one of the survivinz hrirs.  Since neither the husband nor wife is
entitled to the Return when there are other sharers, his or her share will remain the



46

same, and the shares of the other sharers will be increased by reducing them to a
common denominator, and then decreasing the denominator of the original fractional
shares 8o as to make it equal to the sum of the numerators, and multiplying the new
fractional shares thus obtained by the residue after deducting the husband’s or wife's
share. Thus in the present illustration the shares of the mother and daughter, when
reduced to a common denominator, are 1/6 and 3/6 respectively. The total of the
numerators is 14-3=4, and the new fractional shares will thus be 1/4 and 3|4 respec-
tively. The residue after deducting the husband’s share is 3/¢ and the ultimate shares
of the mother and daughter will therefore be 1[4 of 3/4==3/16, and 3[4 of 3/4=9/186,

respectively.
(m) Wife ...
Mother
Daughter ...

(n) Wife
Mother
2 s0n's daughters

(0) Husband
U. brother
U. sister

(p) Wife
U. brother
U. suster

@ Wife
Full sister
C. sister e

(r) Wife ... ..
U. brother
U. sister
Mother ...

(8) Iusband...
Daughter's son ...

Note—The daughter's son belongs to the class of distant kindred. The husband
is not therefore entitled to the surplus by Return, and the same will go to the

MAHOMEDAN

daughter’s son as a distant kinswoman.

& Wifs ..

Brother's Aaughter

14
e . 34

LAW,

18 432
. . 16 increased to 1/4 of (7/8)= 7/32
1)2=3/6 ,, 3/4 of (7/8)=21/33
1924 1
e e 18 540
.« 1/6 increased to 1/5 of (7/8)= 7/40
e 2/3=4/6 » 4/5 of (7/8)=28/40
2324 T
e e 12 24
..« 1/6 increased to 1/2 of (1/2)=l1/4
. 1/6 ” 112 of (1/2)=1/4
D 1
e 1j4 2/8
. 1/6 increased to 1/2 of (3/4)=3/8
1J6 " 12 of (3]4)=38
) 1
e e 14 4/16
<« 12=3/6 increased to 3]4 of (3/4)=Y9/16
e e 1B ” 1j4 of (3/4,=316
11j12 1
e e 14 1)4
... 1/6 increased to 1/3 of (3[4)=1/4
16 ” 1/3 of (3]4)=1/4
1/6 » 1/3 of (3] )=1/4
“op1 1
e 1p2
12
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Note—The brother’s \daughter belongs t> the class of distant kindred. The
surplus will therefore go to her, as the wife is not entitled to the Return (dd).]

8ir. 37-40.

Residuariss for special causs—A res'duary for special cause is a person who
inherits from a freedman, by reason of the manumission of the latter (6). According
to:Mahomedan law proper, if & manumittcd slave dies without leaving any residuary
heir by relation, the manumittor is entitled to succeed to the residue, in preference to
the right of the sharers to take the residue by Recturn (Sir. 25-26). But residuaries
for special cause have no place in Mahomedan law as administered by the Courts of
British India since the abolition of slavery in 1843.

Husband and wife.—The rule of law as stated in the exception as regards the
right of the husband and wife to the Recturn is different from that set out in the
Sirajiyyah. According to the latter authority, neither the husband nor wife is entitled
to the return in any case, not even if there be no other heir, and the surplus goes to
the Public Treasury (Sir. 37). “But although that was the original rule, and
equitable practice has prevailed in modern times of returning to the husband or to the
wife in default of other sharers by blood and distant kindred,” and this practice has
been adopted by our Courts. See the cases cit2d in ill. (a), above.

“ Return™ distinguished from * Increase™.—The Return is the converse of
Increase. The case of Return takes place when the total of the shares is less than
anity ; the case of Increase, when the total is greater than unity. In the former case
the shares undergo a rateable increase ; in the latter, a rateable decrease.

Father and true grandfather.—When there is only one sharer, he succeeds to
the whole inheritance, to his legal share as sharer, and to the surplus by Return.
When the father is the sole surviving heir, he succceds to the whole inheritance as a
residuary, for he cannot inherit as a sharer when there is no chlid or child of a son
h.1.s. (sce Tab. of Sh., No.1). The same remarks apply to the case of the true grand-
father when he is the sole surviving heir.

239 54. On failure of Sharers and Residuaries, the pigan
inheritance is divided amongst Distant Kindred. Kindred

8ir. 13. It will have been seen from the preceding scction that a husband or
wife, though a sharer, does not exclude distant kindred from inheritance, when he or
she is the sole surviving heir. See ills. (8) and (t), 8. 53.

246 55. Distant Kindred are divided into four classes,
namely, (1) descendants of the deceased other than sharers
and residuaries ; (2) ascendants of the deceased other than
sharers and residuaries ; (3) descendants of the deceased’s
parents other than sharers and residuaries ; and (4) des-
cendants of ascendauts how high soever. The descendants
of the deceased succeed in priority to the ascendants, the

Four olasses

(dad) See Koonari v, Daiém (1882) 11 Cal 14 | (¢) Rumsey's Mah Law of Inheritance, 164
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ascendants of the deceased in priority to the descendants
of parents, and the descendants of parents in preference
to the descendants of ascendants.

The following is a list of Distant Kindred arranged
in the order of the classes in which they succeed :

List of Distant Kindred.
I. Descendants :

1. Daughters' children and their descendants.
2. Children of sons' daughters h. 1. s., and their descendants.

II. Ascendants :

1. False grandfathers h. h. s.
2. False grandmothers h. b. s.

III. Descendants of parents :

1. Full brothers' daughters and their descendants.
2. Con. brothers' daughters and their descendants.
k& Uterine brothers’ children and their descendants.
(4. Daughters of full brothers’ sons h. 1. s., and their descendants.
5. Daughters of con. brothers® sons h. 1. s., and their descendants.
6. Sisters’ (f., c., or ut) children and their descendants.

IV. Descendants of immediate grandparents (true or
false) :

1. Full pat. uncles’ daughters and their descendants.

2. Con. pat. uncles’ danghters and their descendants.

3. Uterine pat. uncles and their children and their descendants.

4. Daughters of full pat. uncles’ sons h. 1. 5., and their decendants.
6. Daughters of con. pat. uncles’ sons h. 1. s., and their descendants.
6. Pat.aunts (£, c., or ut.) and their children and their descendants.
7. Mat. uncles and aunts and their children and their descendants.

and .
Descendants of remoter ancestors h. h. s. (true or
false.

8ir. 44-46. The Sirajiyyah does not enumerate all relations belonging to the
class of distant kindrcd, but mentions only some of them. Hence it was thought at
one time that “distant kindred ™ were restricted to the spccific relations mentioned
in the Sirajiyyah. But this view has long since been rejected as erroneous, and
it was recently hold by the High Court of Calcutta that the son of the grand-daughter
of the brother of the grandfather of the deceased, though not specifically mentioned
in the Sirajiyyah, bclongs to the class of distant kindred (f). That this should be so
is clear from the definition of distant kindred, who are defined as all those relations

(f) Abdwl Scrang v. Putee Bibt (1902) 29 Cal. 738,
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by blood that are neither sharers nor residuaries, The list of distant kindred given
above follows from the definition of distant kindred, read in conjunction.with a
passage from the Sirajiyyah, which, after enumerating certain relations belonging to
the class of distant kindred, proceeds to say : “ these and all who are related to the
deceased through them, are among the distant kindred ™ (p. 46).

LUl §@. The succession of Distant Kindred of the first
class is governed by the following rules:

Rule (1). The nearer in degree excludes the more
remote.

Sir. 47. Thus a daught>r’s son or a daughter's daughter is preferred to a son’s
daughter’s daughter. The daughter’s son and the daughter’s daughter are the nearest
distant kindred. ‘

2\ Rule (2). Among claimants in the same-degree of
Jruce \ N o o8
relationship, the children of sharers and residuaries are
preferred to those of distant kindred.

Sir. 47. Thus a son's daughter's 8on, being a child of a sharer (son’s daughter),
succeeds in preference to a daughter’s daughter’s son, who is the child of a distant
kinswoman (daughter’s daughter).

L Rule(3). Among claimants in the same degree of
relationship, the share of the male claimant is double that
of the female claimant, provided there is no difference of

First class
of distant
kindred

sex in the intermediate ancestors.

Sir. 47-48. Thus if the claimants be a daughter’s son and a daughter’s daughter,
the former will take 2/3, and the latter 1/3, for the sex of the intermediate ancestors
(i, daughters) is the same. Similarly, if a person leaves a daughter’s son’s son and
a daughter’s son’s daughter, the former will take 2/3 and the latter 1/3.  And accord-
ing to Abu Yusuf, the rule is the syme, even when the ancestors differ in_their
sexes. Thus I the claimants be a daughter’s daughter's son and a daughter’s son’s:
(i;rghter, the sex of the intermeliate ancestors is not the same, it being female
in one case and male in the other. Even in such acase, according to Abu Yusuf, the
daughter's daughter’s son, being a male, will tak: twice as much as the daughter’s.
son’s daughter, for, according to this disciple of Abu Hanifa, regard is to be had, in
applying the rule of the double share to th2 mal2, to the sexes of the elaimants, and
not to the sexes of the intermediate ancestors through whom they respectively claim.
According to Atu Muhummed, however, rogard should be had, in applying that rule,
to the sexcs of the ancestors, and not to thz sexes of the claimants (Sir. 48). As the
opinion of Abu Muhummed is followed by the Hanafi Sunnis in India in preference
to that of Abu Yusuf, it becomes necesiary to consider the sam-~.

Rule (4). Where the intermediate ancestors -differ in
their sexes, the inheritance, according to Abu Muhummed,
s

T o MMN‘
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is to be distributed according to the following rules (g) :—

(a) The simplest case is where there are only two
claimants, one claiming through one line of ancestors and
the other claiming through another line. In such a case,
the rule is to stop at the first line of descent in which the
sexes of the intermediate ancestors differ, and to assign
to the male ancestor a portion double that of the female
ancestor. The share of the male ancestor will descend to
the claimant who claims through him, and the share of
the female ancestor will descend to the claimant who
claims through her, irrespective of the sexes of the
claimants.

Illnstration.

A Mahomedan dies leaving a daughter’s son’s daughter and a daughter’s
daughter’s son, as shown in the following table :

Propositus.
|
| |
st line daughter daughter
|
2nd line son daughter
| |
3rd line daughter 20n

In this case, the ancestors first differ in their sexes in the second line of
descent, and it is at this point that the rule of a double portion to the male is to be
applied. This is done by assigning 2/3 to the daughter’s son, and 1/3 to the daughter’s
daughter. The 2/3 of the daughter’s son will go to her daughter, and the 1/3 of the
daughter’s daughter will go to her son. Thus we have

daughter’s son’s daughter .. 2/3
daughter's daughters son <. 1/3

According to Abu Yusuf, the shares would be 1/3 and 2/3 respectively.

(b) The next case is when there are three or more
claimants, each claiming through a different line of ances-
tors. Here again, the rule is to stop at the first line in
which the sexes of the intermediate ancestors differ, and
to assign to each male ancestor a portion double that of
each female ancestor. But in this case, the individual
share of each ancestor does not descend to his or her
posterity as in the preceding case, but the collective share
of all the male ancestors is to be divided among all the
descendants claiming through them, and the collective:

(g) Sir. 48-5¢.
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share of the female ancestors is to be divided among their
descendants, according to the rule, as between claimants
in the same group, of a double portion to the male.

Iilustrations.

(a) A Mahomedan dies leaving a daughter’s son's daughter, a daughter’s
daughter's son, and a daughter's daughter's daughter, as shown in the following table :

Propositus.
— - I
| | |
daughter daughter daughter
| | |
son daughter daughter
| | |
davghter 0n daughter

In this case, the ancestors differ in their sexes in the second line of descent.
In that line we have one male and two females. The rule of the double share to the
male is to be applied, first, in this line of descent, so that we have

daughter’s son ... .12
daughter’s daughter  ...1/4
daughter’s daughter ...1/4

The daughter’s son stands alone, and therefore his share descends to his danghter.
The two female ancestors, namely, the daughters' daughters, form a group, and their
collective share is 1/2, which will be divided between their descendants, that is, the
daughter’s daughter’s son and daughter's daughter’s daughter, in the proportion again
of two to one, the former taking 2/3x1/2=1/3, and the latter 1/3X1/2=1/6. Thus
we have

1/2 (collective share of female ancestors).

daughter’s son's daughter «e1/2=3/6
daaghter's daughter’s son «1/3==2/6
* daughter's daughter's daughter.1/6=1/6
According to Abu Yusuf, the shares would be 1/4, 1/2, and 1/4 respectively.
(b) A Mahomedan dies leaving a daughter’s daughter's son, a daughter’s son's
son, and a daunghter's son’s daughter, as shown in the following table :

Propositus.
|
| | |
daaghiter daughter dau?hter
|
daughter s?n son
som 208 davghter

In the preceding illustration, we had one male and two females in the first line
in which the sexes differed. In the present case, we have one female and two males
in that line.

First, ascertain the first line in which the sexes differ. Here again that line is
the second line of descent.

Next, consider the relations in that line as so many children of the deceased,
and determine their shares upon that footing. The shares therefore will be :
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daughter’s daughter, 1/5, and each daughter’s son, 2[5, the two together taking 4/5.
Assign the 1/5 of daughter's daughter to her son.

Lastly, divide the 4/5 of the two male ancestors between their descendants as if
they were children of one ancestor, assigning a double portion to the male descendant.
Thus the daughters son’s son takes 2/3X4/5=8/15, and the daughter’s son’s daughter
1/3x4/6=4/15. Thus we have

daughter’s daughter’s son ... . 1/5=3/15
daughter’s son’s son... 8/15
daughter's son's daughter ... 4/16

According to Abu Yusuf, the shares would be 2/5, 2/5, and 1/5 respectively.

(c) A Mahomedan dies leaving a daughter’'s son’s son, a daughter’s son's
daughter, a danghter's daughter’s son, and a daughter's daughter’s daughter, as shown
in the following table :

Propqiaitm.
dau;hter daug|hter duuglh ter daug'hter
s«!n 4 s(|m daughter daughter
saln daughter son daughter

Here the ancestors first differ in their sexes in the second line, and in that line
we have two males and two females. The collective share of the two males is 4/6, and
that of the two females is 2/6. The 4/6 of the daughters’ sons will be divided between
the daughter’s son’s son and the daughter’s son’s daughter, the former taking 2/3x
4/6=8/18, and the latter 1/3x $/6 =4/18. The 2/6 of the daughter’s daughter will be
divided between the daughter's daughter's son and the daughter’s daughter’s daughter,
80 that the former will take 2/3X2/6=4/18, and the latter 1/3X2/6=2/18. Thus we
have )

daughter’s son’s son ... o e . 818
) daughter’s son’s daughter e oee e 418
daughter’s daughter’s son .. e 4/18
daughter’s daughter’s daughter ... . 2[18

According to Abu Yusuf, the shares would be 2/6, 1/6, 2/6, and 1/6 respectively

[When a person dies leaving descendants in the fourth and remoter generations,”
“the course indicated in the [above rule] as to the first line in which the scxes differ,
is to be followed c¢qually in any lower line ; but the descendants of any individual or
group once scparated must be kept separate throughout ; in other words, they must
not b: united in a group with those of any othcr individual or group ™ (%).]

(¢) The last case is when there are two or more
“claimants claiming through the same intermediate ancestor.
In such a case, there is this further rule to be applied,
namely, to count for each such ancestor, if male as many
males as there are claimants claiming through him, and if
female as many females as there are claimants claiming
through her irrespective of the sexes of the claimants.

(%) Rumsey's Mahomedan Law of Inheritance, pp. 68-69.



HANAFI LAW OF INHERITANCE. : 53

Illustrations.
Propositus.
|

| |

daughter daughter
|

son daughter

|

| |
2 sons son 2 daughters.

Here the ancestors first differ in their sexes in the second line, and in that line
we have one male and one female. The daughter’s son will count as two males, by
reason of his having two descendants among the claimants, and the daughter’s daughter
will count as three females by reason of her having three descendants. Thus we have

daughter's son e oo o ooe e 47
daughter’s daughter e . 37

The 4,7 of the daughter’s son will go to his two sons. The 3|7 of the daughter’s
daughter will go to her descendants, the son taking 2/4 X3/7=6/28, and each daughter
taking 1/4 Xx3/7=3/28. Thus we have

daugbter's son’s sons... vee oo . 4/7==16/28 (each 8/28)

daughter's daughter’s son ... 6/28

daughter’s danghter’s daughters ... e 6/28 (cach 3/28)
According to Abu Yusuf, the shares would be as follows ¢

each daughter’s son's son ... . 2/8

daughter's daughter's son... . ee . 28

each daughter's daughter’s daughter ... .. 18

[When the deceased leaves descendants in the fourth and remoter generations,

the process indicated in the above rule is to be applicd as often as there may be

.

occasion to group the sexes.]

4 b-248 81, In default of Distant Kindred of the first class, Sacond olau
the inheritance devolves upon Distant Kindred of the il

second class in the order enumerated below :

1. Mother’s father.
{ Father's mother's father, 2/3.
Mother's mother’s father, 1/3.
{ Mother's father’s father, 2/3.
Mother’s father's mother, 1/3.
4. Other false ancestors in the fourth and remoter degree.

The order enumerated atove follows from the rules for the succession of distant
kindred of the second class, which are nearly the same as those set forth in the preced-
ing section in respect to the first class (Sir. 51-52). There is no difference in respect of
this class of distant kindred between the system of Abu Muhummed and that of
Abu Yusuf.

The mother’s father is the only false ancestor in the second degree, and, being
the nearest, excludes all other false ancestors. See 8. 56, rule (1).
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In the third degree, there are four false ancostors, namely, (1) father’s mother’s
father, (2) mother’s mother’s father, (3) mother’s father's father, and (4) mother's
father’s mother. Of these, the first two, being related to the deceased through sharers,—
the father's mother and mother's mother are sharers,—exclude the other two who are
related through the mother's father, a distant kinsman. See s. 56, rule (2). The
father's mother’s father, being related to the deceased through a male (i., father), takes
double the portion of the mother’s mother’s father, who is related through a female
(i+., mother), though both these ancestors are of the same sex ; the rule being that
when the sexes of the ancastors differ, 23 go to the father's side, and 1/3 to the mother’s
side. Either of these ancestors, standing alone, succeeds to the whole inheritance.

In default of mother's father, father’s mother’s father, and mother’s mother’s
father, the mother's father's father and the mother’s father's mother will succeed to the
inheritance, the former taking 2/3, and the latter 1/3, according to the third rule set
forth in the preceding section. Either of them, standing alone, succeeds to the whole
inhetitance.

It is not necessary t«ovpursue the subject of the succession of false ancestors any
further, as it can rarely happen that a person should die leaving ancestors in the

fourth or higher degree.
& B L4 -L5S

T . . g .
ffﬁggt::-ls 58. The succession of Distant Kindred of the third
Rindrod class is governed, according to Abu Muhummed, by the

following rules :—

(1) Among claimants in the same degree of relation-
ship, the descendants of full brothers are preferred to
those of consanguine brothers or sisters.

The descendants of uterine brothers and sisters are
not liable to be excluded from inheritance,by descendants
either of full or consanguine brothers or sisters.

Sir. 64. Since a full brother excludes consanguine brothcrs and sisters, his
descendants likewise exclude descendants of consanguine brothers and sisters.

. ;;Ag \9""\&° But neither a consanguine brother nor a consanguine sister is excluded by a
full sister ; therefore, the descendants of consanguine brothers and sisters are not
excluded by descendants of full sisters. Thus if there be a full sister’s daughter’s
daughter and a consanguine brother's duughter’s son, the former does not exclude
the latter ; and the full sister’s 1/2 as sharer will go to her descendants, and the
consanguine brother’s 1/2 as residuary will go to his descendants ().

And since neither brothers nor sisters, full or consanguine, exclude uterine

brothers or sisters, the descendants of the former do not exclude those of the latter.

2) The descendants of maternal relations divide
equally among them the primary share of these relations,
without any regard to difference of sex.

(4) See Rumsey’s Mahomedan Law of Inheritance, p. 67.
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Tllustrations.

(a) A Mahomedan dies leaving 2 sons and 3 daughters of a uterine brother,
and 3 sons and 4 daughters of a uterine sister. Here the total number of claimants
being 12, each claimant will take 1/12.

(b) A Mahomedan dies leaving relations enumerated in the above illustration,
and alto a daughter of a full brother. Here the primary share of the uterine brother
and sister both togcther is 1/3 (see Tab. of Sh., No. 9), and this will be divided equally
among their descendants, each taking 1/12 of 1/3=1/36. The primary share of the
full brother as a residuary is 2/3, and this will go to his daughter.

(c) A Mahomedan dics leaving 2 sons and 3 daughters of a uterine brother, and
a daughter of a full brother. Here the primary share of the uterine brother is 1/6
(see Tab. of Sh., No.9), and this will be divided among his five descendants in equal
shares, cach taking 1/6 of 1/6=1/30. The primary share of the full brother asa
residuary is 5/6, and this will go to his daughter.

(83) In other respects, the rules regulating succes-
sion of distant kindred of this class are similar to those for
the succession of the first class.

Llustrations.

(&) A Mahomedan dies leaving a daughter of a full brother,a son and a
daughter of a full siaﬁer, a daughter of & consanguine brother, a son and a daughter
of a consanguine sister, a daughter of a uterine brother, and a son and a daughter
of a uterine sister (see Sir. 54). In this case, the children of the consanguine
brother and sister will be excludcd from inheritance by the daughter of the full
brother [see rule (1) above]. The property will therefore be divided among the
children of the full and uterine brothers and sisters. The primary share of the
uterine brother and sister as sharers is 1/3, and this will be divided equally among
their three descendants, each taking 1/3. The primary share of the full brother and
sister as residuaries is 23, and this will be divided among their descendants according
to s. 56, rule (1), as shown in the following table :

Common ancestor.

| | |
full brother full sister propositus
|

daughter 1/3 s()n| 2/9 dangl!ter 1/9

Here the first line in which the sexes of the ancestors differ is the first line of
descent. The full sister, having two descendants, will count as two females. Therefore
the full brother’s share is 1/2 of 2/3=1/3, and this will descend to his daughter. The
full sister’s share is 1/2 of 2/3=1/3, and this will be divided between her son and
daughter so that the son will take 2/3 of 1/3=2/9, and the daughter will take 1/3 of
1)3=1/9.

(b) A Mahomedan dies leaving a full brother’s son's daughter and a sister's
daunghter’s son. The former will succeed, being the child of a residuary (brother’s son),
in preference to the latter who is a child of a distant kinswoman (sister’s daughter).
See 8. 56, rule (2).
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39. For the purposes: of succession, the Distant
Kindred of the fourth: class may be divided into the two
following groups:

L. Children of immediate grandparents, true or false,
namely,

(a) full, consanguine and uterine sisters of the
father ;

(b) full, consanguine and uterine sisters of the
mother ;

(¢) uterine brothers of the father ; and

(d) full, consanguine and uterine brothers of the
mother.

This groupicomprises all paternal and maternal uncles and aunts, excepting full
and consanguine paternal uncles who belong to the class of residuaries (see Tab. of
Res., Nos. 11-12). Note that ali the distant kindred in this group are equal in degree.

II. Remoter descendants of gra.ndi)a.rents, and des-
cendants of remoter ancestors, true or false.

60. The succession of relations comprised in group I
is governed by the following rules :

(12) Among claimants on the same side, those of the
whole blood are preferred to those of the half blood, and
consanguine relations are preferred to uterine relations,
without distinction of sex.

The “same side® means cither the father's side or the mother's side. Thus in
the case of claimants on the father's side, the father’s full sister is preferred to the
father’s consanguine or uterine sister, and the father's consanguine sister is preferred
to the father’s uterine sister. The onler of priority is the same.in the case of claimants
on the mother's side.

It is important to note that the above rule applies to the case only of claimants
related to the deceased on the same side. Hence the father's full sister, tho{)gh of the
whole blood, does not exclude the mother’s consanguine sister, the former being related
through the father, and the latter through the mother. See ill. (a) to the next rule.

It is also important to note that the above rule applies irrespective of the sexes
of the claimants; hence the father's full or consanguine sister is preferred to the

" father's uterine brother, though the latter is a male. Similarly the mothet's full or

consanguine sister is preferred to the mother's utering brother.

According to the rule now under consideration, the mother’s consanguine sister
is preferred to the mother's uterine sister, though the former is the child of a distant
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kinsman (mother's father), and the latter the child of a sharer (mother’s mother). The
reason is that the rule that the children of sharers or residuaries are preferred to the
children of distant kindred dozs not apply to this group.

f) If there are claimants on the paternal side,
together with claimants on the maternal side, the former
will take collectively 2/3, and the latter 1/3, and each side
will then divide its own collective share, subject to the
above rule, each male taking a double share.

INustrations.
(a) Father'sf. sister e s .o e 2/3
Mother's c. sister e oo e . 13
(b) Father's u. sister oo o e 2/3
Mother's f. brother oe o . . 13
(¢) Father's u. brother | f cee e 2[3x2]3=14/9

Father's w. sister f 23 ) e o 1/3%2/3=2]9
Mother's f. brother { e e 2[3X1/3=2/9
Mother’s f. sister 3 e e 1/3x1/3=1/9
Sir. 53-36.
61. The succession of relations comprised in group
Il is to be determined by applying the followiug rules in
order :—

(1) The nearer in degree excludes the more remote.

(2% Among claimants on the same side, those of the
whole blood are preferred to those of the half blood, and
consanguine relations are preferred to uterine relations,
without distinction of sex.

See s. 60, rule (1).

(3) Among claimants on the same side, the children
of residuaries are preferred to the children of distant
kindred.

The distant kindred comprised io group II are cither children of residuaries or
of distant kindred.

4) If there are claimants on the paternal side
together with claimants on the maternal sic{)e, the former
will take collectively 2/3, and the latter 1/3, and each side
will then divide its own collective share according to the
rule of the double share to the male.

See s. 60, rule (2).

(5) Where the sexes of the intermediate ancestors
differ, the principle of sex-grouping is to be applied, accord-

Group 11
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ing to the system of Muhummad, ir the same manner as
in the case of distant kindred of the first class.

See s. 56, rule (4). Sir. 56-58.

62. In default of Sharers, Residuaries and Distant
Kindred, the inheritance devolves upon the * Successor by
Contract,” that is, a person who derives ‘his right of
succession under a contract with the deceased, in consi-
deration of an undertaking given by him to pay any fine
or ransom to which the deceased may become liable.

8ir.13; Hedaya, p.517; Tagore Law Lectures, 1873, p. 92. It would seem,
according to the Sirajiyyah, that the deceased must be a person of unknown descent.

63. Next in succession is the “ Acknowledged Kins-
man,” that is, & person of unknown descent in whose favour
the deceased has made an acknowledgment of kinship, not
through himself, but through another.

Such an acknowledgment confers upon the “ Acknow-
ledged Kinsman” the right of succession to the property
of the deceased, subject to bequests to the extent of the
bequeathable third, but it does not invest the acknow-
ledgee with all the rights of an actual kinsman.

8Sir. 13. The kinship acknowledged must be kinship through another, that is,
throagh the deceased’s father or his grandfather. Thus a person may acknowledge
another to be his brother, for that is kinship through the father (j). But he may not
acknowledge another to be his son, for that is kinship through Aémself. The acknow-
ledgment by the deceased of a person as his son or daughter stands upon a different
footing altogether, and it is dealt with in the chapter on “ Parentage.”

64. The next successor is the * Universal Legatee,”
that is, a person to whom the deceased has left the whole
of his property by will.

8ir. 13. Itis to be noted that the prohibition against bequeathing more than
a third exists only for the benefit of the heirs. Hence a bequest of the whole will
take effect if the deceased has left no known heir (k).

65. On failure of all the heirs and successors above
enumerated, the property of a deceased Mahomedan
escheats to the Crown.

( §) Tagore Law Lectures, 1878, pp. 92-93. I %) Bullllles'l Mahomedan Law of Inheritance,
p. 19,
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8ir. 13. The rule of pure Mahomedan law in this respect is different, for,
aecording to that rule, the property does not devolve upon the Government by way of
inheritance as witimus Azres, but falls to the bait-ul-mal (public treasury) for the
benefit of Musalimans.

Miscellaneous.

66. Step-children do not inherit from step-parents, Step-children
nor do step-parents inherit from step-children.

See Macnaghten, Precedents of Inheritance, no. xxi.

67. An illegitimate child is considered to be the Zeter
child of its mother only, and as such it inherits from its
mother and her relations, and they inherit from such

child (7).

Tllustration. '

[A Mahomedan female of the Sunni sect dies leaving a husband and an illegiti-
mate son of her sister. The husband will take 1/2, and the sister’s son, though
illegitimate, will take the other 1/2 as a distant kinsman, being relatcd to the deceased
through his mother : Bafatum v. Bilaiti Khanum (1903) 30 Cal. 683.]

An illegitimate child does not inherit from its putative father or his relatlons,
nor do they inherit from such child.

68. When the question is whether a Mahomedan is Missing
alive or dead, and it is proved that he has not been heard "™
of for seven years by those who would naturally have
heard of him if he had been alive, the burden of proving
that he is alive is on the person who affirms it.

Under the Hanafi law, a missing person is to be regarded as alive till the lapse
of ninety years from the date of his birth. But it has been held by a Full Bench
of the Allahabad High Court, that this rule is only a rule of evidencs, and not one of
swccession, and it must therefore be taken as superseded by the provisions of the
Indian Evidence Act (m). The present section reproduces, with some verbal alterations,
the provisions of s. 108 of the Evidence Act.

C.—SH1AH LAw oF INHERITANCE.

[The following twenty sections contain the principal points of distinction
between the 8hiah and the Sunni Law of Inheritance. The most authoritative text-
book of the 8Shiah law is 8haraya-ul-Islam (s), the whole of which has been translated
into French by M. Querry under the title Droit Musalman. The Sccond Part
of Baillie’s Digest of Mahomedan Law, with the exception of the last Book, is
composed, as the author tells us in the Introduction (p. xxvi), of translations from
Sharaya-ul-Islam.]

1) Tagore Law Lecturet 1873, p. 123, (n) 4ga Al Khan v. Altaf Hasan Khan (1892
n)n)ﬂashar Altv. Budh ngh(xaunm 297 14 AL, 428, 450, / (e
see also Moolla Casim v. Moolla Abdul,

(1906) 33 Cal 176, 32 L A 177.
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89. The Shiahs divide heirs into two groups, namely,
(1) heirs by marriage, and (2) heirs by consanguinity.

70. The heirs by marriage are the husband and wife,
and their shares are a fourth for the husband and an
eighth for the wife, if there is a child or * child of a ckild
how low soever ”” (not merely “ child of a son how low so
ever ” ag in Hanafi law), and half for the husband and a
fourth for the wife, if there is no child or child of a child

how low soever.

Baillie, Part IT., 273. Accornling to the above rule, the existence of a danghter's
son or a daughter's daughter will have the effect of reducing the share of the husband
or wife, thongh not according to Hanafi law.

T1. Heirs by consanguinity are divided, according
to the order of their succession, into the following three
classes, namely :—

L (%) Parents :
() Children and other lineal descendants h. 1. s.
II. () Grandparents h. h. s. (true as well as false) ;
() Brothers and sisters and their descendants h. 1. s.

III. Paternal and maternal uncles and aunts of the
deceased, and of his parents and grandparents
h. h. s., and their descendants h. 1. s.

Baillic, Part I1., 276, 280, 285.

72. Of these three classes, each excludes the next
lower, but one division of a class does not exclude the
other.

INustrations.

L (@) A Shiah Mahomcdan dies leaving a daughter's son, a father's mother, and
a full brother.

By Hanafi law the father's mother as a sharer will take 1/6, and the full brother
as a residuary will take 5/6 ; the daughter's son, being a distant kinsman, will be
entirely excluded from inheritance.

By Shiah law the daughter's son, being an heir of the first class, will succeed to
the whole inheritance in preference to the father's mother and the full brother, both of
whom belong to the second class of heirs.

() A Shiah Mahomedan dies leaving a brother’s daughter and a full paternal
uncle.

8.
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By Hanafi law the full paternal uncle, be'ng a residuary, will take the whole
property to the exclusion of the brother’s dauzhter who is a distant kinswoman.

By Shiah law the brother’s daughter, being an heir of the sccond class, will
succeed in preference to the full paternal uncle who belongs to the third class of heirs.

(c) A Shiah Mahomedan dies leaving a brother and a grandfather. Neither of
these relations excludes the other, for they both belong to the same class of heirs, that
is, the second class.}

Illustrations (a) and (b) exemplify the fundamental distinction between the
Shiah and the Sunni Law of Inheritance. Under the Sunni law, the relations known
as “ distant kindred ™ are postponed to sharers and residuaries. * Distant kindred,” it
will be remembered, are all cognates, for they are connected with the deceased through
females. On the other hand, “ residuarics ™ are all agnates, for they are connected with
the deceased through males. The Sunnis prefer the agnates to cognates, but the Shiahs
prefer the nearest kinsmen without reference to the sex through which they are
connected with the deceased. In other words, the distinction between agnates and
cognates which obtains in Sunoi law, has no place in Shiah law. All heirs by
consanguinity, under the Shiah law, are either sharers or residuaries. But the
“ residuaries ™ of Shiah law comprise also some of the relations known as “distant
kindred ™ in the Sunni law.

In working out examples, the first step is to assign to the husband or wife (if
any) his or her share according to the rule set forth in s. 70. The next step is to
ascertain the class to which the surviving relations belong, and if there be any sharers
among them, to assign their respective shares to them. If there is a residue after the
claims of the sharers are satisfied, and there are residuaries (note the special mcaning

of this term), the residue is to be divided among them according to the rules set forth
below.

73. In each division of the first and the second class,
and in the third class where there are no divisions, the
nearer excludes the more remote.

Tllustration.

A Shiah Mahomedan dies leaving a grandfather, a great grandfather, a brother,
and a brother's son. The grandfather will exclude the great grandfather, and the
brother will exclude the brother’s son ; but the brother does not exclude the grand-
father, because they belong to the same class, vis., class II, though to different divisions
of that class.

74. (1) The father succeeds, as a sharer, if the
deceased has left any lineal descendant : as a residuary,
if there be no such descendant.

(2) The mother takes one-sixth, if there be a lineal
descendant, or, if there are two or more brothers, or one
brother and two or more sisters, or four or more sisters,
either full or consanguine ; otherwise, she takes one-third.

Baillie, Part II., 271-273.  As to the father’s rights under the Hanafi law, see

notes on ill (p), p. 32 ante. As to the mother’s rights under the Hanafi law, see
Tab. of 8h., No. 5.

Generaé Ruls

Parents
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75. When there are children of both sexes, the
portion of each male is double that of a female.

Baillie, Part I1., 276.

76. The children of each son take among them the
share which their father would have taken, and the
children of each daughter take among them the share which
their mother would have taken, according to the rule, in
each branch of descendants, of a double portion to the male.

The same rule applies to great grandchildren, and
remoter lineal descendants.

Ilustration.

A Shiah Mahomedan dics leaving relations indicated ir italics in the lowest
line of the following table :—

Propiuitu.

| | [
son 2/5 son 2[5 daughter 1/5
|

| |
daughter 2[5 son (2/3 of daughter (1/3of som 1/5
2/5=4/15) 2)5=2/15)

Here each son, had he survived the propositus, would have taken 2/5. The
daunghter, had she survived the propositus, would have taken 1/5. The shares of the
grandchildren will be as shown in the table. As to the children of the sccond son, it
will be observed that the son takes a portion double that of the daughter.

Baillic, Part II., 278-279.

77. Full brothers or sisters exclude consanguine
brothers or sisters, but neither brothers nor sisters, full or
consanguine, exclude uterine brothers or sisters.

The share of a full brother is double that of a full
sister, and the share of a consanguine brother is double
that of a cousanguine sister.

The share of one uterine brother or sister is one-sixth:
the collective share of two or more uterine brothers is one-
third, to be divided equally among them.

Baillie, Part II., 280-281. The rules in the second and third clauses are the same
as in Hanafi law.

78. The children of each brother, full or consanguine,
divide among them the share which their father would have
taken according to the rule of the double share to the male,
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and the children of each sister divide among them the share
which their mother would have taken, according to the
same rule; but the children of uterine brothers and
sisters divide equally among them, without distinction of
sex, the one-third or the one-sixth, as the case may be.

Baillie, Part II., 284.

79. (1) If there are no brothers or sisters, or gran:-
descendants of brothers or sisters, the maternal grand- parests
parents take one-third in equal portions, and the paternal
grandparents take two-thirds according to the rule of the

ouble share to the male.

(2) If there is a maternal grandfather or maternal
grandmother, together with uterine brothers or sisters,
the grandfather counts as a brother and the grandmother
as a sister, and the mother’s third is divided among them
all equally.

If there is a paternal grandfather or paternal grand-
mother, together with ful% or consanguine brothers or
sisters, the grandfather counts as a full or consanguine
brother, and the grandmother as a full or consanguine
sister, and the father’s two-thirds will be divided among
the;n according to the rule of the double portion to the
male.

The same principle applies when grandparents are
combined with descendants of brothers or sisters.

Tlustration.
Father's father cee e e eee 23 0f 2/3=4/9
Father's mother } 23 * e 13 of 23=2)9
Mother's father e e e 120f 1316
Mother's mother } 13 { . 1j2 of 1/3=1/6

Baillie, Part I1., 281.

80. The following rules govern the succession of ywotes and
uncles and aunts : aunis

(1) Among claimants on the same side, and in the
same degree of relationship, those of the whole blood are
preferred to those of the half blood.

Exception.—The son of a full paternal uncle is preferred
to a consanguine paternal uncle, though the latter is nearer
in degree.

As to the meaning of the expiession “ same side,” see r.otes on s. 60, rule (1).
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(}12) It there are claimants on the paternal side,
together with claimants on the maternal side, the former
will take collectively two-thirds, and the latter one-third.

Tllustration.

A Mahomedan dies leaving a consanguine paternal uncle and a full maternal
aunt. The former, in virtue of his claiming through the father, will take two-thirds;
the latter, in virtue of her claiming through the mother, will take one-third.

(3) Maternal aunts share equally with maternal
uncles of the same kind, and uterine paternal aunts share
equally with uterine paternal uncles. But full and con-
sanguine uncles and aunts share according to the rule of
the double portion to the male.

(4) Among uncles and aunts on the same side, the
distribution is governed by the same principle as among
brothers and sisters of the deceased.

Baillic, Part II., 285, 286.

81. The children of uncles and aunts take the share
of their respective parents in like manner as children of
brothers and sisters.

Baillie, Part II., 287. Aga Sherali v. Bai Kulsam (1904) 6 Bom. L. R. 846.

82. If there is a residue left after satisfying the
claims of Sharers, but there is no Residuary in the class to
which the Sharers lelong, the residue reverts to the Sharers
in the proportion of their respective shares.

Tlluat ration.
Mother s e we 1/6 increased to 1/4
Daughter oo .. 1)2=3;6 " 34
Brother o e 0

Note that by Hanafi law, the brother would have taken the residue 1/3. But
by Shiah law he takes nothing, fur he belongs to the second class of h.irs, and
no member of the second class can inherit so long as there is any momber of the
first class. In fact, the rule set forth in the present section follows as a necessary
consequence from the order of succession in which heirs by consanguinity inherit.

83. A wife is not in any case entitled to the “ Return,”
but the surplus will escheat to the Crown.

Baillie, Part IL., 262.

84. When the deceased has left a mother, a

father, and one daughter, and also two or more brothers,
or one brother and two or more sisters, or four or more

[
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sisters, either full or consanguine, the surplus will “return”
to the father and the daughter, but not to the mother.

Tllustration.
Father . ws s 1/6 increased to 1/4 X(5/6)= 5/24
Daughter e 1j2=3/6 » 3[4 X(5/6)=15/24
Mother . s oe 1/6 » = 4/24
2 full brothers... o (excluded, being heirs of the

second class.)

The ruale set forth in the present section follows from the statement of law in
Baillie, Part II., p. 272. This is the only case in which the mother is excluded from
the “retarn.”

85. The doctrine of “ Increase” has no place in
Shiah law ; for the only case in which under that law the
sum total of the sharers could exceed unity is where a
daughter or daughters are among the surviving relations,
and the rule in that case is to deduct from the share of the
daughter or daughters the fraction in excess of unity.

Tllustration.
Husba®d s e oo 1/4=3[12 =312
Daughter e e e 1]2=6/12 reduced to 6/12—1/12="5/12
Father — we  we e 1/6=2[12 =212
Mother  we  oee e 1/6=2[12 =212
1312 1

Note.—Here the excess over unity is 1/12, and this will be dedvcted from the
daughter’s original share, so that her ultimate share will be 5/12. This will restore
the total of the shares to unity.

Baillie, Part II., 263. Having regard to the rules of succession among Shiahs,
no case of “ Increasz" is possible amongst heirs of the second or the third class.

Miscellaneous.

86. The eldest son, if of sound mind, is exclusively
entitled to the wearing apparel of the father, and to his
Koran, sword and ring, provided the deceased has left
other property besides the said articles.

Baillie, Part II., 279.

87. A childless widow is not entitled to a share in
her husband’s lands, but only to a share in his moveable
property and in the value of buildings or other structures
forming part of his estate.

5

Doctrine of
« Increase ™

Eldest son

Childless
widow
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Baillie, Part II., 295. Mir Ali v. Sajuda Begum (o) ; Umardaraz Ali Khan v.

Wilayat Ali Khan (p).
The expression “lands ™ in this section does not refer to agricultural land only,
but also to land forming the sitec of buildings : Aga Mahomed Jaffer v. Koolsom

Beebes (g).

88. An illegitimate child does not inherit at all, not
even from his mother or her relations, nor do they inherit

from him.
Baillie, Part IL., 305 ; Sahebzadee Begum v. Ilimmut Bahadoor (r).

Illegitimate
child

(0) (1897) 21 Mad. 27. (r) (1869) 12 W. R 512, & c. on review (1870)
?: 1826) 19 AlL 169, 4 W R 128
q
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WiLLs.

[The leading authority on the subject of Wills is the Hedaya (Guide), which
was translated from the original Arabic into Persian by four moolvees or Mahomedan
lawyers, and from Persian into English by Charles Hamilton, by order of Warren t’»q (
Hastings, when Governor-General of India. The Hedaya was composed by Sheikh
Burhan-ud-Deen Ali, who flourished in the twelfth century. The author of the Hedaya
belonged to the Hanafi School, and it is the doctrines of that school that he has prin-
cipally recorded in that work. 7he Fatawa Alamgiri, a work of minor authority, was
compiled in the seventeenth century by command of the Emperor Aurungzebe Alum-
geer. It is “a collection of the most authoritative futwas or expositions of law, on
all points that had been decided up to the time of its preparation.™ The law there
expounded is again the law of the Hanafi sect, as the Mahomedan sovercigns of
India all belonged to that™ sect. The First Part of Baillie’s Digest of Maho-
medan Law is founded chiefly on that work. Both the Hedaya and Fatawa
Alamgiri deal with almost all topics of Mahomedan law, except that the Law of
Inheritance is not dealt with in the Hedaya. The Hedaya is referred to in this and
subsequent chapters by the abbreviation Hed., and the references are given to the pages
of Mr. Grady’s Edition of -“ Hamilton’s Hedaya." The leading work on Shiah law is
Sharaya-ul-Isiam, for which see the preliminary note on p. 59 ante.]

89. Subject to the limitations hereinafter set forth, Persons
every Mahomedan of sound mind and not a minor may ;i
dispose of his property by will.

Hed. 673 ; Baillie, 617. The age of majority as regards matters other than
marriage, dower, divorce and adoption, is now regulated by the Indian Majority Act
IX of 1875. Sec. 3 of the Act declares that a person shall be deemed to have attained
majority when he shall have completed the age of eighteen years. In the case,
however, of a minor of whose person or property a guardian has been appointed, or
of whose property the superintendence has been assumed by a Court of Wards, the
Act provides that the age of majority shall be deemed to have been attained on the
minor completing the age of twenty-one years.

Minority under the Mahomedan law terminates on completion of the fifteenth
year, and therefore, before the passing of Act IX of 1875, a Mahomedan, who had
attained the age of fifteen years, was qualified to make a valid disposition of his
property (Ameer Ali, Vol. I, 10). But this rule of Mahomedan law, so far as regards
matters other than marriage, dower and divorce (adoption not being recognized by
that law), must be taken to be saperseded by the provisions of the Majority Act, for the
Act extends to the whole of British India (s. 1), and applies to every person domiciled
in British India (s. 3). Hence minority in the case of Mahomedans, for purposes of
wills, gifts, wakfs, etc., terminates not on the completion of the fifteenth year, but on
completion of the eighteenth year (s).

(8) Compare Madhud Chunder v. Rajcoomar Doss (1874) 14 B. L. R 76
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Shiah law : suicide.—A will made by a person after he has taken poison, or
done any other act towards the commission of suicide, is not valid under the Shiah
law : Baillie, Part II., 232. In Mazhar Husen v. Bodha Bibi (t), the deceased first
made his will, and then took poison, and it was held that the will was valid, though
he had contemplated suicide at the time of making the will.

80. A will may be made either verbally or in
writing.

“By the Mahomedan law no writing is required to make a will valid, and no
particular form, even of verbal declaration, is necessary as long as the intention of the
testator is sufficiently ascertained ™ (v ). In a recent case before the Privy Council, a
letter written by a testator shortly before his death, and containing directions as to
the disposition of his property, was held to constitute a valid will (v). The mere fact
that a document is called tamlik-nama (assignment), will not prevent it from operating
as a will, if it contains dispositions which are to take effect afrer the executant's
death. Thus where a tamlik-nama purported to give S, in consideration of her devotion
and affcction to the executant, the executant's property, and provided that the
executant should during her life enjoy the income of the property, and that at her
death § and her heirs should become the owners of the property, it was held that
the document operated as a will (w).

But where a Mahomedan executed a document which stated inter alia “1 have
no son, and I have adopted my nephew to succeed to my property and title," it was
held by the Privy Council that the document did not operate as a will, as there was a
complete absence of intention to gire, in words. Their Lordships said :  “ He says he
has no son, and he adopts somebody who may succeed. His son may succeal—any
other person may succced—if it is in the nature of a testamentary gift™ The
document, it was held, was not in the nature of a testamentary gift ;nor did it operate
as a gift inter vivos, for there was no delivery of possession to the nephew during the
lifetime of the deccesed. The effect of the document was merely to declare the
nephew in gemeral terms to have the right to the entire property belonging to the
deczased after his death, and such a declaration has no effect in Mahomedan law (2).

A Mahomedan will, though in writing, does not require to be signed (y); nor,
though it is signed, does it require attestation (). The reason is that a Mahomedan

will docs not require to be in writing at all.

91. A bequest to an heir is not valid, unless the
other heirs consent to the bequest after the death of the

testator {a).

Explanation.— In determining whether a person is an
heir or not, regard is to be had not to the time of the execu-
tion of the will, but to the time of the testator’s death.

(t) (1898) 21 AlL 91 (x) .Iaiwun( Sinagiee v. Jet Singjee (1544) 8 ML
Altaf v. Ahmed Buksh (1878) 25 . AL 245, 258,
(w M‘\l‘:‘.al’i’.“iél, A ¢ ) (v) Avita Bun v. Alauddin (1906) 28 AlL
h . Bodha Bk (1898) 21 71s.
(v) u(‘:zllu;r Husen v ( ) (2) In re Aba Satar (1905) 7 Bom L. R 858,
(u) Shek Muhammad v, Siek Imamuddin

« . Shatsta Bibd (1875) 7 N,
o S(;:ulplg;;um v ¢ ) (1865) 2 B. H. C. Su.
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Tllugtrations.

[@) A Mahomedan dies leaving him surviving a son, a father, and a paternal
grandfather. Here the grandfather is not an “heir,” and a bequest to him would be
valid without the assent of the son and the father.

(b) A, by his will, bequeaths certain property to his father's father. Besides
the grandfather, the testator had a son and a father living at the time of the will.
The father dies in the lifetime of 4. The bequest to the grandfather cannot take
effect, unless the son assents to it, for the father being dead, the grandfather is an
“heir" at the time of A's death.

(¢) A, by his will, bequeaths certain property to his brotber. The only
relatives of the testator living at the time of the will are a daughter and the brother.
After the date of the will, a son is born to 4. The son, the danghter, and the brother
all survive the testator. The bequest to the brother is valid, for though the brother
was an expectant “ heir™ at the date of the will, he could not succeed as an “ heir" at
the death of the testator, for he would be excluded from inheritance by the son. [If
the daughter and the brother had been the sole surviving relatives, the brother would
have been entitled to succeed as a “ residuary” and the bequest to him could not then
have taken effect, unless the daughter assented to it]; Bailliwe, 615 ; Hed. 672.

(d) A bequeaths certain property to one of his sons as his executor upon
trost to expend such portion thereof as he may think proper * for the testator's
welfare hereafter, by charity and pilgrimage,” and to retain the surplus for his sole
and absolute use. The other sons do not consent to the legacy. The bequest is void,
for it is “ in reality an attempt to give, under color of a religious bequest,” a legacy
to one of the heirs. Khajooroonissa v. Rowshan Jehan (1876) 2 Cal. 184, 3 I. A. 291.
[If the bequest had been exclusively for religious purposes, and if those purposes had
been sufficiently defined, it would have been valid to the extent of the bequeathable
third.]

(¢) A Mahomedan leaves him surviving a son and a daughter. To the son he
bequeaths three-fourths of his property, and to the daughter one-fourth. The daughter
may not consent to the disposition, and she is entitled to claim a third of the property
as her share of the inheritance : see Fatima Bibee v. Ariff Ismailjes (1881)9 C.L.R. 66.]

Hed. 621 ; Baillie, 615, as to Explanation. Under the Mahomedan law a
bequest to an heir is not valid without the consent of the other heirs (5). The policy of
that law is to prevent a testator from interfering by will with the course of devolution
of property according to law among his heirs, although he may give a specified portion,
as much as a third, to a stranger (¢). The reason is that a bequest in favor of an heir
would be an injury to other heirs, inasmuch as it would reduce their legitimate share,
and “ would consequently induce a breach of the ties of kindred ™ (Hed. 671). But this
cannot happen if the other heirs, * having arrived at the age of majority,” consent to
the bequest. The consent necessary to give effect to the bequest must be given after
the death of the testator, for no heir is entitled to any interest in the property of the
deceased in his lifetime. It is to be noted, howuver, that the consent of the heirs to a
testamentary disposition excecding the bequeathable third makes that disposition valid

(d) Bafatun v. Bilaitt Khanum (1903) 30 Cal I ) Kha;ooroom.ua v. Rowshan Jehan (1876)
683, _ 2 Cal 184, 196, 3 L A, 291, 307.
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merely as a will, but it does not validate every term contained in the will, if any of the
terms is repugnant to Mahomedan law. Thus a bequest of a life-interest is repugnant to
Mahomedan law, and it will not be validated by the consent of the heirs to the will.
Such a bequest will operate as an absolute gift ot the propert'y to the legatee ¢
see 8.126 below (d). See s. 126, ill (a).

D1 (e) presents the case of a bequest of the whole of the testator’s property to
all the surviving heirs. The shares according to law would be 2/3 for the son, and 1/3
for the daughter. The daughter may object to the bequests, and claim her share, for
the bequest to her is only of a fourth.

A bequeaths the rents of a house to one of his sons for life, and, after his death,
to a charitable society for the benefit of the poor. The other sons do not consent to
the legacy. The bequest to the son being void for want of assent of the other sons,
the subsequent bequest also will not take effect (e).

Shiah law.—Under the Shiah law, the consent of the other heirs is not
necessary to validate a bequest to an heir, provided the bequest does not exceed the
legal third (Baillie, Part II., 244).

92. A Mahomedan cannot by will dispose of more
than a third of the surplus of his estate after payment of
funeral expenses and debts. Bequests in excess of the
legal third cannot take effect, unless the heirs consent
thereto after the death of the testator ()

Hed. 671. It will be seen from this and the preceding section that the powers
of a Mahomedan to dispose of his property by will are limited in two ways: first, as
regards the persons to whom bequests conld be made; and secondly, as regards the
extent to which he could bequeath his property. The only case in which testamentary
dispositions are binding upon the heirs is where the bequest does not exceed the legal
third, and is made to a person who is not an heir. But a bequest in excess of the
legal third may be validated by the consent of the heir ; similarly, a bequest to an heir
may be rendered valid by the consent of the other heirs. The reason is that the limits
of testamentary power exist solely for the benefit of the heirs, and the heirs may, if
they like, forego the benefit by giving their consent. For the same reason, if the
testator has no heir, he may bequeath the whole of his property to a stranger (see s.
53 above, and Baillie, 614).

As to the consent of heirs necessary to validate a legacy exceeding the legal
third, it is to be remembered that the consent once given cannot be rescinded (Hed.
671). The consent need not be express: it may be signified by conduct showing a
fixed and unequivocal intention. 4 bequeaths the whole of his property, which
consists of three houses, to a stranger. The will is attested by his two sons who are
his only heirs. After A4’s death, the legatee enters into possession, and recovers the
rent with the knowledge of the sons, but without any objection from them. Those
facts are sufficient to constitute consent on the part of the sons, and the bequest will
take effect as against the sons and persons claiming through them ('g).

(C)) Abdul Kaﬁm v. Abddul Qayum (1906) (/) Cherachom v. Valia (1865) 2 M, H. C. 3%0.
8 AlL 3 (9) Dawlatram v. Abdul Kayum (1902) 26
() Fauma Bwee v. Ay Itmaajee (1881) 9 Bom. 497. Seealso Sharifa Bid v. Gulam
C L. R 66, with facts slightly al Mahomed (1892) 16:Mad. 4.
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Bequests for pious purposes, like other bequests, can only be made to the extent
of the bequeathable third.

A commission to an executor, by way of remuneration, is “a gratuitous beguest,
and . . . certainly no# in any sense a debt.” It is therefore subject to the rules
ocontained in this and the preceding section ().

Shiah latwo.—Under the Shinh law, the consent necessary to validate a bequest
excceding the legal third may be given in the lifetime of the testator : Baillie, Part
1I.,, 233.

93. If the bequests exceed the legal third, and the
heirs refuse their consent, the bequests abate in equal
proportions.

Hed. 676 ; Bailli, 626, 627.

94. A bequest to a person not yet in existence at the
testator’s death is void ; but a bequest may be made to a
child in the womb, provided it is born within six months
from the date of the bequest.

The legatee, according to Mahomedan law, must be a person competent to receive
the legacy (Baillie, 614); he must therefore be a person in existence at the death of the

testator (i).
As to bequest to a child in the womb, see Hed. 674.

95. If the legatee does not survive the testator, the
legacy cannot take effect, but it will lapse and form part
of the residue of the testator’s property.

See Hed. 679. Compare the Indian Succession Act, 8. 92, which, liowever, does
not apply to Mahomedans.

Shiah law.—Under the Shiah law, the legacy would, in such a case, pass to the
heirs of the legatee, unless it is revoked by the testator ; but if the legatee should die
without leaving any heir, the legacy would pass to the heirs of the testator (Baillie,
Part 11., 247).

98. It is not necessary for the validity of a bequest,
that the thing bequeathed should be in existence at the
time of the execution of the will ; it is sufficient if it exists
at the time of the testator’s death.

Baillie, 614. The subject of a gift must be in existence at the time of the gift ;
see 8. 112 below.

(h) Aga Mahomed Jaffer v. Koolsom Beebee (4) Abdul Cadur v. Turner (1884) 9 Bom. 158
(1897) 25 Cal 9, 18,
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97. A bequest may be revoked either expressly or
by implication.

Hed. 674 ; Baillie, 618. Revocation is express, when the testator revokes the
bequest in express terms, either oral or written. It is implied, when he does an act
from which revocation may be inferred.

It is doubtful whether if a testator deny that he cver made a bequest, the denial
operates as a revocation ; but the better opinion seems to be that it does not ;: Hed.675;
Baillie, 619.

98. A bequest may be revoked by an act which
occasions an addition to the subject of the bequest, or

_an extinction of the proprietary right of the testator.

Tlustrations.

(8) A bequest of a picce of land is revoked, if the testator subsequently builds a
house upon it.

(b) A bequest of a picce of copper is revoked, if the testator subsequently
converts it into a vessel.

(c) A bequest of a house is revoked, if the testator sells it, or makes a gift of it
to another.

Hed. 674, 675 ; Baillie 618. The illustrations are taken from the Hedaya.

99. A bequest to one person is revoked by a bequest
in a subsequent will of the same property to another. But
a subsequent bequest, though it be of the same property,
to another person, in the same will, does not operate as a
revocation of the previous bequest, and the property will
be divided between the two legatees in equal shares.

Hed. 675 ; Baillie 620.

100. It is not necessary that the executor of the will
of a Mahomedan should be a Mahomedan.

A Mahomedan may appoint & Christian, a Hindu, or any non-Moslem as his
executor : Mooh d A deen v. Mook d Kubesroodeen (j); Henry Imiach
v. Zuhooroonnisa (k).

101. The powers and duties of the executors of a
Mahomedan will are now determined by the provisions of
the Probate and Administration Act, in cases in which
that Act applies.

(7) (1845) 48 D. A. 55, | (k) (1828) 48, D, A. 303,
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Per Sargent, CJ., in Shaik Moosa v. Shaik Essa (1). The Probate and
Administration Act, 1881, applies amongst others to Mahomedans. Before the passing
of that Act, the powers and duties of Mahomedan executors were determined by the
Mahomedan law ; since the passing of that Act, however, they are determined by the
provisions of that enactment. The provisions of the Probate and Administration Act
are now extended almost to the whole of British India, and it is thercfore thought
unnecessary to set out the rules of Mahomedan law on the subject. It is important
to note that when there are several exccutors, the powers of all may, in the absence
of any direction to the contrary in the will, be exercised by any one of them who has
proved the will (Probate Act, s. 92). But where there is only one executor, he may
exercise all the powers of an executor without proving the will (m).

(1) (1884) 8 Bom. 241, 256, | (m) Ib
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CHAPTER VIIIL

DEATH-BED GIFTS AND ACKNOWLEDGMENTS.

102. Gifts made by a Mahomedan during marz-ul-
maut or death-illness, cannot take effect beyond a third of
the surplus of his estate after payment of funeral expenses
and debts, unless the heirs give their consent, after the
death of the donor, to the excess taking effect ; nor can
such gifts take effect if made in favour of an heir, unless
the other heirs consent thereto after the donor’s death (n).

Explanation.—A  marz-ul-maut is a malady which
induces an apprehension of death in the person suffering
from it, and which eventually results in his death.

Hed. 684, 685 ; Baillie, 542, 544.

Summary of decisions (0).—It is an essential condition of mar:-ul-mant that the
person suffering from the mar: (malady) must be under an apprehension of maut
(death). “ The most valid definition of decath-illness is, that itis one which itis
highly probable will issue fatally ™ (Baillie, 543). But-it must be noted that mere
apprehension of death is not sufficient to constitute mar:z-wl-maut : it is further
necessary that the mars should have ended fatally. Hence it follows that if a gift be
made by a person during marz-ul-maut of the whole of his property, it will take effect
to the extent of the whole, if ke subsequently recovers from the iliness. Where the
malady is of long continuance, as, for instance, consumption or albuminuria (p), and
there is no immediate apprehension of death, the malady could not be said to be marz-
wd-maxt ; but it may become marz-wl-maut, if it subscquently reaches such a stage as to
render death highly probable, and death does in fact ensue. According to the Hedaya,
a malady is said to be of ““ long continuance,” if it has lasted a year, so that a disease
that has lasted for a period of one year does not constitute a death-illness ; for  the
patient has become familiarized tc his disease, which is not then accounted as sickness™
(Hed. 685). But “ this limit of one year does not constitute a hard-and-fast rule, and
it may mean a period of abeut one year ™ (g).

103. A gift made during marz-ul-maut is subject to
all the conditions necessary for the validity of a gift
including delivery of possession by the donor to the donee.

n) Wazir Jan, v. Sat A Al (1887) 9 (p) In Fatima Bibee's case, cited above, the
™ Al 357, ypid Aliaf (sen decensed had suffered from albuminuria

0) Fattma Biec v. Ahmad Buksh (1903) 31 for more thana {enr before his death,
Cal 319 ; Hassaratl Bibd v. Goolam Jafar and there was no immediate apprehension
(1898) 3 C. W. N. 57; Muhammad of death at the time when the deceased

Guishere Khan v. Mariam Beqam (1881) made the gift in question in that case.
8 AIL 731 Labbt Beebee v. Bibban Beebee (q) Fattma Btbee's case, p. 326 ; see supra
1874) 6 N. W. P. 159; Sarabat w.
abtabas (1806) 30 Bom. 537.
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Baillie, 542. As to the conditions necessary for the validity of gifts, see the
chapter on Gifts, below. See also the cases cited in foot-note (o), p. 74 ante. A death-
bed gift is essentially a gift, though the limits of the donor’s power to dispose of his
property by such a gift are the same as the limits of his testamentary power. It is
therefore subject to all the conditions of a gift, among which is included the delivery
of possession to the donee before the death of the donor.

104. An acknowledgment of a debt may be made as
well during death-illness as “ in health.”

When the only proof of a debt is an acknowledgment
made during death—illl)ness, the payment of the debt is to be
postponed until after the liquidation of debts acknowled-
ged by the deceased while he was “in health,” or debts
proved by other evidence. But an acknowledgment of a
debt made during death-illness in favor of an heir does not
constitute any proof of the debt, and no effect will be given
to it, unless the other heirs admit that the debt is due.

Hed. 436, 437, 438, 684, 685 ; Baillie, 683, 684. This section is to be read with
5. 29. The provisions of the present section will govern the  priorities ™ of debts
referred to in that section.

Death-bed
acknowlsdg-
ment of dedt
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105. A kida or gift is “ a transfer of property, made
immediately, and without any exchange.”
This is the definition of Aiba as given in the Hedaya, p. 482. The term

“exchange ™ (ewaz) is synonymous with “ consideration.™ A hiba is a transfer without
ewaz or consideration. A hiba-dil-ewacz is a gift for consideration : sce s. 126 below.

198. Every Mahomedan of sound mind and not a
minor may dispose of his property by gift.

Sec Hedaya, p. 524. As to minority, see notes to s. 89 ante.

107. A gift made with intent to defeat or delay his
creditors by a donor in insolvent circumstances is voidable
at the option of the creditors.

A gift by a person who is not in’ insolvent circum-
stances at the time of the gift could not be avoided by
Juture creditors.

Amir Ali, Vol. I, pp. 16-19. The rule of law enacted in s. 53 of the Transfer

of Property Act does not affect the above rule of Mahomedan law, sce s. 2, cl. (d) of
that Act. Seec also Azim-un-Nissa v. Clement Dale (r).

108. A gift may be made either verbally or in writ-
ing.

Sece Kamar-un-Nissa Bibi v. Huzsaini Bibi (), where a verbal gift was upheld
by the Privy Council. Sce also Baillie, 509.

It is to be noted that the provisions of the Transfer of Property Act which relate
to gifts (ss. 122-128) do not apply to Mahomcedans (s. 129). It is not therefore necessary

under the Mahomedan law that a gift of immoveable property shonuld be made by a ’

registered instrument as required by s. 123 of that Act. '\& Uaag v G
Arann) AR QA rx .
109. A gift, as distinguished from a will, may be
made of the whole of the donor’s property, and it may be
made even to an heir.
“ The policy of the Mahomedan law appears to be to prevent a testator inter-

fering by will with the course of the devolution of property according to law among his
heirs, although he may give a specificd portion, as much as a third, to a stranger. But

(r) (1671) 6 M. H. C. 455, 466 | (&) (1880) 8 AlL 267.
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it also appears that a holder of property may, to a certain extent, defeat the policy of
the law by giving in his lifetime the twhole or any part of his property to one of his
sons, provided he complies with certain forms™ (¢).

It need hardly be stated that a Mahomedan may dispose of the whole of his
property by gift in favor of a stranger, to the entire exclusion of his heirs.

110. Actionable claims and incorporeal property may
form the subject of gift equally with corporeal property (u).

Tllustration.

[A gift may be made of debts, negotiable instruments, or of Government promis-
sory notes (v) ; of malikana (w) or of zemindari rights () ; or of property let on lease
(y) or under attachment (z).]

‘ Iiba in its literal sense signifies the donation of a thing from which the dones
may derive a benefit™ ; Hed. 482. “ Gift, as it is defined in law, is the conferring of a
right of property in something specific, without an exchange. Baillie, 507.

The cases cited in the above illustration would not have arisen at all, had it not
been for the wrong notion which prevailed at one time that kkhas or actual possession
was necessary in all cases to constitute a valid gift. Conformably to that notion, it
was contended in those cases that corporeal property alone could form the subject of
gitts, for it is only that kind of property that is susceptible of kkas or actual posses-
sion. But that notion has long since been rejected as erroneous, and it has been held
that when the subject of a gift is not susceptible of actual possession, as in the case of
choses in action and incorporeal rights, the gift may be completed by doing any act
which has the effect of transferring the ownership from the domnor to the donee (see s.
114 below). Debts, negotiable instruments, and Government promissory notes are all
choses in action, or, to use the phraseology of the Transfer to Property Act, actionable
claims.

111. A gift may be made by a mortgagor of his
equity of redemption. But it has been held %y the High
Court of Bombay that a gift of an equity of redemption is
not valid if the mortgagee is in possession of the property
at the time of the gift (a).

The Bombay High Court does not hold that an equity of redemption could not
from the subject of a gift in any case. What it does hold is that a gift of an equity

B h

(owner’s) share of the profits of the reve-
nue-paying estate, when from his declining
to pay the revenue assessed by the Govern-

(1) Khajooroontssa v. Jehan (1878)
2 Cal 184, 197; 3 L A 291, 8(7. See
also the observations of their Lordships

of the Privy Council in Nawab Umjud
Auy Khan v. Mohumdee Bequm (1867)
11 M. L A 517, 546, Chaudhrd Mehds

ment, or from any other cause, his estate
is taken into khas or actual possession of
Government, or transferred to some other

person, who is willing to pay the rate

Haguan v. Muhammad Hasan (19¢5) 28
assessed.

AlL 439,
Amir All, Vol I, 27. See the cases cited

(w) (x) Ib,p 1126
in the illustration. (¥) Ib,p 1124
(v) Mulitck Abdul Gaffoor v. Muleka (1884) (2) Anwars Begam v. Nezam-ud-Din Shah

(1898) 21 All. 165, 167.

(a) Ismal v. Ramj (1899) 23 Bom. 682 ; Mohi-
nudin v, Manchershah (1862) 6 Bowm.
650

10 Cal 1112, 1125.

Ib, p. 1125. A maltkana right is the right
toreceive from the Government a sum
of money, which represents the muitk's

(C)

Subject of
gift

Gift of equity
of redemption
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of redemption is not valid if the property at the time of gift is in the possession of the
mortgagee. The ground of the Bombay decirions is that delivery of possession by the
donor to the donee is a condition essential to the validity of a gift; and the mortgagor
cannot deliver possession to the donee, if the mortgagee is in possession. It is quite
true that delivery of possession by the donee is a condition necessary for the validity
of a gift, but it is equally well established that when the subject of a gift is not in its
nature capable of actual possession, the gift may be perfected by appropriate acts on
the part of the donor which may have the effect of transferring the ownership ; see «.
114 below. When the morteagee is not in possession of the property mortgaged to him,
a gift of the equity of redemption is not valid unless the mortgagor delivers possession
of the property to the donee; for the mortgagee not being in possession, the mortgagor
could deliver possession of the mortgaged property to the donee. But when the
mortgagee is in possession, the mortgagor conld not deliver possession to the donee,
and, it is submitted, that the gift may in that event be completed by some other
appropriate method. If this be so, the Bombay decisions cannot be correct. In fact,
the authority of thesc decisions has already heen questioned by the High Court of
Allahabad ().

< S 112. A gift of property not actually in existence at

at the time of gift, is void.
Tllustrations.

(a) A makes a gift to B of  the fruit that may be produced by his palm-trees.”
The gift is void. Baillie, 508.

(» A Mahomedan executes a deed in favor of his wife, purporting to give to the
wife and her heirs in perpetuity Rs. 4,000 every year out of his share of the income of
certain jaghir villages. The gift is void, for it is in effect a gift of a portion of the
future revenues of the villages: Amtwl Nissa v. Mir Nurudin (1896) 22 Bom. 48Y.
Baillie, 508.

113. A gift of property in the possession of a person
who claims it adversely to the donor is not valid, unless
the donor subsequently acquires possession, and puts the
donee in possession of the property.

Illustrations.

[ (a) A4 executes a deed of gift in favor of his nephew, conferring upon him the
proprietary right to certain lands of which he is not in possession, but to recover which
he had brought an action, then pending against Z. A dies during the pendency of the
suit. The gift is void, for it has not been completed by delivery of possession to the
nephew. Macwnaghten, 201.

(b) A executes a deed of gift in favor of B, conferring upon him the proprietary
right to certain lands, then in the possession of Z, and claimed by Z adversely to A.
A dies without acquiring possession of the lands. After A's death, B sues Z to recover

Bakhsh v. Muhammad Hasan ! Mizam-ud-din (1898) 21 AlL 168, 170, 171.
® na(rg% 11 AlL 1, 10; Anwaré Begum v. See also Amir Ali, Vol L, 29-30
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possession from him. The suit will not lie, for the gift has not been completed by
delivery of possession to B : Mesraly v. Tajudin (1888) 13 Bom. 1566 ; Rahim Bakhsh
v. Muhammad Hasan (1888) 11 All. 1. ]

This rule is virtually a corollary of the proposition that delivery of possession
to the donee is necessary to complete a gift. As such, its proper place would be some-
where after s. 114. But the rule is set forth here, as it is more closely allied to the
subject-matter of ss. 110-112, which enumerate the different kinds of property that may
form the subject of a gift.

In ill. (a), the nephew could not claim to continue the suit as donee, for the gift
is not complete.

As to ill. (b), the smit would not lie even if B were authorized by A4 to sue Z to
recover possession. The reason is that the gift being inchoate, B has got ne right to
swe. We are unable to concur in the view taken by a learned writer, that the gift
could be completed by B by instituting a suit against Z and recovering possession in
A lifetime ; for such a suit cannot lie at all, not even if it was brought by B with 4’s
authority and on his behalf (¢). The mistake has arisen from a misapprehension of a
passage in the judgment of the Privy Council in Makomed Buksh v. Hosseini Bibi (d).
The said passage runs as follows :—

“In this case it appears to their Lordships that the lady did all she could do to
perfect the contemplated gift, and that nothing more was required from her. The gift
was attended with the utmost publicity, the hibanama itself authorises the donees to
take possession, and it appears that in fact they did take possession. Their Lordships
bold, under these circumstances, that there can be no objection to the gift on the
ground that Shahzadi had not possession, and that she herself did not give possession
at the time."

The above passage must be read in the light of the facts of the case. The facts
do not show that the subject of the gift was in the hands of a person claiming adversely
to the donor, or that the donees recovered possession by a suit or other legal
proceedings. It was a case of a gift of an undivided share by an heir of a deceased
Mahomedan to her co-heirs, and the co-heirs, it seems, took posscssion of the whole of
the inheritance including the share of the donor without any litigation.

114. It is essential to the validity of a gift that there
should be—

(1) a declaration of gift by the donor,
(2) an acceptance of the gift by the donee, and

Lo

Gift when
complete

(8) delivery of possesgion by the donor to the donee, |

if the subject of the gift is capable of physical
possession. But if the subject of the gift is
not capable of physical possession as in the
case of actionable claims and incorporeal pro-

¢) Bee Sir R K. Wilson's Digest of Anglo- (d) (1888) 15 Cal 684, 702; 15 L A, 8L
@ Mubammadan Law, a. 306. I
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perty, the gift may be completed by any act on
the part of the donor which has the effect of
transferring the ownership of the subject of the
gift from the donor to the donee.

Ezxplanation.—Registration of a deed of gift does not
operate as a transfer of possession.

Illustrations.

[ (&) A gift of Government promissory notes may be completed by endorsement
and delivery to the donee: Nawad Umjad Ally Khan v. Muhumdee Begum (1867) 11
M. L A.517, 544.

(b) A gift of samindari rights, held under Government, may be completed by
mutation of names in the books of the Collector: Sajjad Ahmad Khan v. Kadri Begam
(1895) 18 All. 1.

(c) A hands over to his wife a receipt passed to him by a Bank in respect of
money deposited by him with the Bank, and says, “ after taking a bath I will go to
the Bank and transfer the papers to your name.® The receipt contains in the margin
the words “ not transferable.” A dies before the transfer is effected. The gift is voids
Aga Mahomed Jaffer v. Koolsom Beebee (1897) 256 Cal. 9, 17. [The receipt being “ not
transferable,” the donor's right to receive the money from the Bank cannot be trans-
ferred by a mere delivery of the reccipt.]

(d) A executes a deed of gift of a house belonging to him in favour of B.
No sort of possession is delivered to B, but the deed is duly registered. The gift is
not valid, for registration does not cure the want of delivery by the donor : Mogulsha
v. Mahamed Sahed (1887) 11 Bom. 517, followed in Jamal v. Ramji (1889) 23 Bom. 682.]

Hed. 482 ; Baillie, 513. See s. 110, above.

As regards delivery of possession, a distinction ought to be drawn between cases
where from the nature of the subject of the gift actual possession could not be given to
the donee, and cases where such possession could be given to the donee (¢). “ There is
no doubt that the principle of Mahomedan law is that possession is necessary to make
a good gift, but the question is, possession of what? If the donor does not transfer
to the donce, s0 far as he can, all the posszssion which he can transfer, the gift is
not a good one. As we have said above, there is, in our judgement, nothing in the
Mahomedan law to prevent the gift of a »ight to property. The donor must, so far as
it is possible for him, transfer to the donee that which he gives, namely, such right as he
himself has ; but this does not imply that where a right to property forms the subject of
a gift, the gift will be invalid unless the donor transfers, what he himself does not possess,
namely, the corpus of the property. He must evidence the reality of the gift by divest-
ing himsclf, so far as he can, of the whole of what he gives™ (f). Thus in Makomed
Buksh v. Hosseini Bibi (g), thdir Lordships of the Privy Council, in apholding a gift
of an undivided share in the estate of a deceased Mahomedan by an heir of the deceased
to her co-hcirs, obscrved: “In this case it appears to their Lordships that the lady did

(¢) Mullick Abdool Guffoor v. Muleka (1884) (f) (1) Anwart Begam v. Nézam-ud-Din Shah
10 Cal 1112 (1898) 21 AlL 158.
(g) (1888) 15 Cal 684, L. R 15 L A. 81,
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all she could to perfect the contemplated gift, and that nothing more was required from
her™ In fact, in considering the question of delivery of possession, regard must be had
to the nature of the property which forms the subject of the gift. If the gift be of a
share of inheritance not yet divided off, as in the Privy Council case cited above, it is
impossible for the donor to deliver actual possession of the share, and the gift may
then be completed by any act on the part of the donor which may have the effect of
transferring the ownership. And this, it was held by their Lordshivs, was done by the
donor in the above case.

118. (1) A gift of immoveable property of which the
donor is in actual possession is not complete, unless the
donor physically departs from the premises with all his
goods and chattels, and the donee formally enters into
possession (&)

(2) A gift of immoveable property which is in the
occupation of tenants may be completed by a request by
the donor to the tenants to attorn to the donee (7).

(8) A gift of immoveable property in which the donor
and the donee are both residing at the time of the gift may
be completed by declaration and acceptance without formal
delivery and possession such as are required in sub-section
(1) where the donor alone is residing in the premises (j ).

Tlustration of sub-section (3).

[A Mahomedan lady, who had brought up her nephew as her son, executed a deed
of gift in favour of the nephew of a house in which they were both residing at the time
of the gift. The donor did not physically depart from the hcuse either at the time of
the gift or at any subsequent period, but continued to live in the house with her nephew.
The property was transferred in the name of the ncphew, and the rents were recovercd
in his name. After the nephew's death, the donor sued for a declaration that the gift
was imperfect on the ground that there was no formal declivery of possession. But
the suit was d'smissed, and it was held that the gift was complete, though there
was no formal delivery of posscssion : Humeéra Bibi v. Najm-un-nissa (1905) 28
All 147.]

Bub-sections (1) and (2) are particular applications of the rule laid down in s.
114. The case referred to in sub-section (1) is that of the donor being in possession of
immoveable property. In such a case formal delivery of possession as indicated in that
sub-section must be given by the donor to the donee. Sub-section (2) refers to the case
in which the donor is not in actual physical possession of the property. The request
by the dcnor to the tcnants to attorn to the donee is an act within the meaning of
8. 114 which has the effect of transferring the ownership of the property to the donce.

(#) Macnaghten, Prec. XXII, p. 2?1, 4th Ed; (§) Shatk Ivhram v. Shatk Suleman (1884)9
Bava Sutb v. Mahomed (1896) 19 Mad. Bom. 146; Humera BuA v, Najm-un-
34 ntssa (1908) 28 Al 147 Bidd Khaver v,
(¥) Shatk Ibhram v. Shatk Suleman (1884) 9 Bibd Rukhta (1905) 29 Bom 468 But see
Bom. 146, 150; B Kharver v. Bibd Bara Sutd v. Mahomed (1896) 19 Mad.
Rukhta (1905) 29 Bom. 488, 477 ; Khajoo- 343.
roontssa v. Rowshan Jehan (1676) 2
Cal 184, 197, 3 L A. 28], 308,
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In the case cited in the illustration, the Allahabad High Court observed, tollow-
ing the Bombay case of Shaik Ibhraim v. Shaik Suleman (k), that “ if the parties are
present on the premises, it is sufficient that an intention on the part of the donor to
transfer the possession is unequivocally manifested.® Moreover, the relation in which
the donor stands to the donee must be looked to. “ The donor was aunt of the donee,
and the donee had been brought up and treated by her as her son. The intention of
both the donor and the donee was that the donor should continue to reside with the
donee, and under the circumstances it would have been a mere empty formality for the
donor to have left the house and removed therefrom all her goods and chattels for
the purpose of completing the gift and then immediately to have returned to it.”
In arecent Bombay case the donor was the mother of one of the donees and
grandmother of the other donees. The donor and the donees all resided together in
the house which was the subject of the gift. The donor left the house before the deed
of gift was exccuted, and remained away for some days with a view to effecting a
delivery of possession, and then returned to the house and resided with the donees as
before. It was contended that the doner having returned to the house, coupled with
the fact that she had not removed her goods and effects when she left the house with
the object of delivering possession, rendered the gift invalid. But it was held, follow-
ing the Bombay case above referred to, that neither of these circumstances rendered
the gift invalid, and that it was not necessary, having regard to the relation existing
between the parties and to the fact that the donor and donees were residing together,
that the donor should have left the premises to complete the gift (7).

116. Where the subject of the gift is already in the
ossession of the donee, the gift may be completed by
geclaration and acceptance, without formal delivery and
possession.
ITilustrations.

(a) A gift of a property in the possession of a bailee, a trustee, a tenant, a lessee,
a pledgee, or a mortgagee, may be completed without formal transfer of possession :
Hea. 464 ; Baillis, 514.

(L) A4 makes a gift of a house to a servant in his employ for the coliection of
rents. There is no evidence of any “overt act showing transfer of possession of the
property.™ The gift is void, for a servant or an agent for the collection of rents cannot
be said to be in “ possession” of the property of which he collecte the rents: Valayat
Hogsein v. Mawiram (1879) 5 C. L. R. 91.

Hed. 484 ; Baillie 514.

171. “ Mushaa” is an undivided share in property
whether moveable or immoveable.

It is not to be suppos>d that the term mushaa is restricted in its meaning to an
undivided share in a property capable of partition.

118. (1) A valid gift may be made of an undivided
share (mushaa)in property which is not capable of par-
tition.

(%) (1854) 9 Bom. 146, l (O] Bilg Khaver v. BiA Rukhta (1905) 29
om, 468
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(2) A gift of an undivided share {mushaa) in pro-
perty which is capable of partition is invalid ( fasid), but
not void (batil): the gift being merely invalid, it may be

erfected and rendered valid by subsequent partition and
gelivery to the donee of the donor’s share.

Exception.—But where a property which is capable of
partition is held by several co-sharers, any one of them
may make a valid gift of his undivided share (muskaa) to
any one or more of the other co-sharers.

)

Tllustrations

[of sub-section (1)—(a) A, who is the owner of a house, makes a gift to B of the
house and of her right to use a staircase held by her jointly with the owner of an
adjoining house. The gift of A’s undivided share in the staircase is valid, for it is a gift
of mushaa in property not capable of partition : Kasim Husain v. Sharif-un-Nissa
(1883) 5 All. 285.

of sub-section (2)—() A makes a gift of her share in certain lands to B. The
share is not divided off at the time of gift, but it is subscquently separated, and possession
thereof is delivered to B. The gift is valid : Muhammad Mumtaz Ahmad v. Zubaida
Jan (1889) 11 All. 460, 16 1. A. 205 ; Mahomed v. Cooverbai, 6 Bom. L. R. 1043.

of Exception—(c) A Mahomedan female dies leaving a mother, a son, and
a daughter as her only heirs. The mother may make a valid gift of her share, defore
division, either to the son or the daughter, or jointly to the son and daughter:
Mahemed Buksh v. Hosseini Bibi (1888) 156 Cal. 684, 701,15 1. A. 81.

(d) A, B, and C are co-sharers in a certain zamindari. Each share is scparately
assessed by the Government, having a scparate number in the Collector’s books, and
the proprietor of each share is entitled to collect a definite share of rents from the
ryots. A4 makes a gift of his share to Zwithout a partition of the zamindari. The
gift is valid, for itis not a gift strictly of a mushaa, the share being definite and
marked off from the rest of the property : Ameeroonnissa v. Abadoonissa (1875) 15 B.
L. R.67, 21. A.87])

Hed. 483; Baillie, 515-517. In Muhammad Mumta: v. Zubaida Jan, upon
which the sccond illustration is bascd, their Lordships of the Privy Council obscrved:
“ The doctrine relating to the invalidity of gifts of muskaa is wholly unadapted to a
progressive state of socicty, and ought to be confined within the strictest rules®

The term mushaa is derived from shuymw, which signifies confusion. An
undivided share is called mushaa, because of the confusion that might iikely arise in the
rnjoyment of the property, if a gift were made of an undivided share in the property by
one co-sharer to a stramger. No such confusion can arise, if the gift be by one
co-sharer to another co-tharer. Henc:t he rule of the Hanafi law that when a property
held by several co-sharers is capable of partition, the gift of an undivided share in that
property in favour of a strangcr does not take effect until the share is divided off from
the rest of the property, and posscssion thercof is delivered to the donee. * Seisin in
cases of gift is expressly ordained, and conszquently a complete seisin is a necessary
conlition™:  Hed. 483.
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119. The Mahomedan law of gifts is administered in
the Madras Presidency as a matter of justice, equity and
good conscience, and the High Court of Madras has accord-
ingly refused to adopt the doctrine of muskaa on the ground
that it is “ wholly unadapted to a progressive state of
society,” and therefore opposed to justice, equity and good
conscience (m).

Shiak law.—Under the Shiah law, a gift of a mushaa in property capable of
partition is equally valid with a gift of mushaa in property not capable of partition:
Baillie, Part II., 204. See s.5 ante. The rules sct forth in this section do not apply
to a transfer of an undivided share when such transfer is made for a consideration.
Such a transfer is not a gift (n).

120. A gift of ﬁ)roperty which is capable of partition
to two persons jointly is invalid, but it may be rendered
valid by subsequent possession, on the part of each donee,
of a specific portion of the property.

Tllustration.

[A4 makes a gift of a house to B and € without making any division of the
property at the time of the gift. Subsequently B and C divide the property, and
each takes possession of a specitic portion. The gift becomes valid by subsequent
division and possession.]

Hed. 485 ; Baillis, 516. The principle of the present section does not apply to
a sadaka or a pious gift. Hence if a qift be made of property capable of division to
two poor men jointly, the gift will take effect at once. ’

Shiak }aw.—Under the Shiah law a gift of property to two or more donces is

valid, though no division may be made either at the time of gift or subsequently :
Baillie, Part I1., 205.

121. A gift to a person not yet in existence is void ;
but a gift may be made to a child in the womb, provided
it is born within six months from the date of the gift.

See notes to 8. 94 above.

122. A gift to a minor or to a lunatic may be com-
pleted by delivery of possession to his guardian.

Hed. 484. “ When [the donee] is a minor, or insane, the right to take posses-
sion for him belongs to his guarndian, who is first his father, then his father’s executor,
then his grandfather,” &c. Baillie, 530. A mother has no right to the guardianship of
the property of her minor children, unless she is appointed guardian by the Court.

(m) Alah Koya v, Mussa Koya (19¢1) 24 Mad. ' (n) Ashtdbat v, Abdulla (1906) 8 Bom, L. R,
513. 652,
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123. No change of possession is necessary for the
validity of a gift by a father to his minor child, or by a
guardian to his ward, or by a person standing in loco
parentis to another (o).

Hed. 484 ; Bailkie, 529.

“ Where there is on the part of a father, or other guardian, a real and bond fide
intention to make a gift, the law will be satisfied without change of possession, and will
presume the subsequent holding of the property to be on behalf of the minor (p).

A gift by a mother to her infant child does require a transfer of possession from
the mother to the father, if the father is alive, for the father is the primary natural
guardian of his infant child. And if the father is dead, the possession must be
delivered to the father’s executor or the grandfather, unless the mother is appointed
guardian by the Court, in which case no change of possession is necessary, for it is then
a gift by a guardian to a ward.

A gift by an aunt to her nephew, whom she had brought up as her ¢on, is a gift
by a person standing in loco parentis to another.

124. A gift by a husband to his wife of a house in
which they are both residing at the time is not invalid,
merely because the husband continues to receive the rent
and to live in the house after the making of the gift (¢).

‘ The relation of husband and wife, and his legal right to reside with her and
to manage her property, rebut the inference which in the case of parties standing in a
different relation would arise from a continued residence in the house after the making
of the Aiba, and in the husband generally receiving the rent of .” . . . that
house ™ (r). Contrast Bava Sahib v. Mahomed (1896) 19 Mad. 343.

125. A gift cannot be made to take effect at any
future period whether definite or indefinite.

Iliustrations.
[(@a) A executes a deed of gift in favour of B, containing the words “so long as
I live, I shall enjoy and possess the properties, and I shall not sell or make gift to any
one, but after my death, you will be the owner.” The gift is void, for it is not accom-
panied by delivery of possession, and it is not to operate until after the death of 4 :
Ywauf Ali v. Collector of Tipperah (1882) 9 Cal. 138 ; Chekkene Kutti v. Ahmed (1886)
10 Mad. 196.

(b) A gift to A% brother, if 4 died without leaving sons, is void, for it is
postponed to take effect at an indefinite future period : Addoola v. Mahomed (1903) 7
Bom. L. R. 306.]

The rule set forth in this section is a corollary of the proposition that a gift is not
valid unless it is accompanied by possession : sce s. 114 above.

(0) Humera Bibd v. Najm-un-nissa (1905) 28 (q) Amina Bibi v. Khatija Bibé (1864) 1 B, H,
AlL 147, 154; Bibt Khaver v. Bibd Rukhia C. 157; Azém-un-Nissa v. Dale (1868) 6
(1£05) 29 Bom. 468, 479. M H C. 455; Emnabat v. Haprabaé

(p) Ameer ssa v. Abud tssa (1875) 15 (1888) 13 Bom, 352,

B.L.R 67,78, 2L A, 87, (r) Per Sausse, C. J., in Amina Bitd v. Khatija

BuA (1863) 1 B, H. C. 157, at p. 162
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126. When a gift is made subject to a condition
which derogates from the completeness of the grant, the
condition is void, and the gift will take effect as if no
condition were attached to it.

But it has been held by the Privy Council, that if a
crlft of property is made subject to a condition that the
donee shaF pay the- produce or income of the property
to the donor during gus lifetime, both the gift anc{) the
condition are valid (s).

Illustrations.

[(a) A gift of a house is made to A for life, and after his death to his brother.
The condition that A shall have the house for life is void, and he takes an absolute
interest, as if no condition was attached to the gift : Hed. 489. [Under the Hanafi
law a grantee of a life-estate takes an absolute estate : Nizamuddin v. Abdul Gafur
(1888) 13 Bom. 264, 275 ; s.c. on appeal, 17 Bom. 1, 5 ; Abdoola v. Makomed (1905) 7
Bom. L. R. 306. The same rule applics to testamentary gifts. Thus, a bequest to A
for life operatcs as an absolute bequest of the property to 4 : Abdul Karim v. Abdul
Qayum (1906) 28 All. 342.]

(b) A makes a gift of Government promissory notes to B, on condition that B
should return a fourth part of the notes to A after a month. The condition is void, and
B takes an absolute intcrest in the notes : see Baillie, 588 ; Hed., 488. [Here the
condition relates to the return of a part of the corpus.]

(¢) A father makes a gift of Government promissory notes to his son, on condi-
tion that the son should pay the interest to the father during his lifetime. Both the
gift and the condition are valid : Nawab Umjad Ally v. Mohumdes Begum (1867) 11
M.I. A.517. [Quere whether the condition would be good, if it were not confined to
the payment of interest till the donor’s death 1)

(1) A makes a gift of his mansion to B on condition that he shall not sell it, or
that he shall sell it to a particular individual. The conditions are void, and B takes an
absolute estate in the mansion : Baillie, 538.]

Hed. 488, 489 ; Baillie, 537, 540. As to ill. (¢), it may pcrhaps be asked,—does
not the condition for the payment of interest to the donor derogate from the complete-
ness of the gift? The answer is that it does, in that the donee is deprived of the
income during the donor’s lifctime ; that it does not, in that the donce's dominion over
the corpus is not affectcd by the condition. This latter would seem to be the ground
of the Privy Council decision. If so, a condition which docs not deprive the donee
of dominion over the corpus, and leaves that dominion complete and entire, is not a
condition which derogates from the completeness of a grant within the meaning of
the present scction. In this view the section may be read as follows :

““ When a gift is made subject to a condition which derogates from the complete-
ness of the grant so as to deprive the donec of dominion or any share of dominion over
the corpus of the preperty given to the donee, the condition is void, and the gift will
take effect as if no condition were attached to it.”

(8) See the cnse cited in il (¢).
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The limitation in italics is suggested by the words of their Lordships of the
Privy Council in the case now under review. At p. 547 of the report, their Lordships
say : “ It remains to be considered whether a real transfer of property by a donor in
his lifetime under the Mahomedan law, reserving not the dominion over the corpus of
the property, nor any share of dominion over the corpus, but simply stipulating for
and obtuining a right to the recurring produce during his lifetime, is an incomplete
gift by the Mahomedan law.™® Their Lordships held that it was not.

Note that the cffect of the conditions in ills. (a), (b) and (d), is to restrict the
donee’s dominion over the corpus of the property; but the condition in ill. (¢) has not
that effect.

Shiah law.—Under the Shiah law, when a gift is made subject to a condition,
both the gift and the condition are valid (Ameer Ali, Vol. I., 77, 78, 85).

127. A gift may be revoked, even after delivery of Revosation
possession, except in the following cases :— o gifts
(1) when the gift is made by a husband to his wife,
or by a wife to her husband ;

(2) when the donee is related to the donor within
the prohibited degrees ;

(3) when the donee is dead ;

(4) when the thing given has passed out of the
donee’s possession by sale, gift or otherwise ;

(5) when the thing given is lost or destroyed ;

(6) when the thing given has increased in value,
whatever be the cause of the increase ;

(7) when the thing given is so changed that it cannot
be identified, as when wheat is converted into flour by
grinding ;

(8) when the donor has received something in
exchange for the gift ;

(9) when the gift is a sadaka made with the object
of acquiring merit in the sight of God, eg., alms to the
poor.

Explanation 1.—A gift can be revoked by the donor
alone, and not by his heirs after his death.

Ezxplanation II.—A gift once completed can only be
revoked by proceedings in a Court of law for cancelling
the gift.

Hed. 485 ; Baillic, 524-528.
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Shiah iaw.—The Shiah law differs from the Hanafi law in the following
particulars:—

(a) a gift to any blood relation, whether within the prohibited degrees or not,
is irrevocable ;

(b) a gift by a husband to his wife, or by a wife to ber husband, is, according to
the better opinion, revocable (Baillie, Part 11, 205).

128. A liba-bil-ewaz ie a sale in all respects, and
delivery of possession is not necessary to validate the
transaction.

Tllustrations.

[(8) A Mahomedan husband executes a deed in favour of his wife, purporting to
give to the wife certain lands belonging to him in lieu of dower due to her. The wife
is not put into possession of the lands. The transaction is a hiba-bil-ewaz, and it is
valid without delivery of possession: Muhammad FEsuph v. Pattamsa Ammal (1889)
23 Mad. 70. .

(b) A executes a deed purporting to give a house to B in consideration of B
having “with cordial affection and love rendered service to me, maintained and treated
me with kindness and indulgence, and shown all sorts of favour to me.” Possession of
the house is not delivered to B. The gift is void, for it is not & hida-bil-ewaz, but
4 haba pure and simple, and delivery of possession is therefore necessary to validate the
gift: Rahim Bakhsh v. Muhammad Hasan (1888) 11 All. 1. See also Jafar Ali v.
Ahmed (1868) 5 B. H.C. A. C. 37}

Baillie, 532, 533. Hiba-bil-ewaz means litorally a gift for an exchange. The
rule of Mahomedan law, which requires that a gift must be accompanied by possession
to render it .valid, does not apply to a transaction which is supported by valuable con-
sideration (¢). In the casc of such a transaction actual payment of the consideration
and the bondfide intention of the donor to divest himself in preesenti of the property
and to confer it upon the donee must both be clearly proved (u).

In the case of a hiba-bil-ewaz, that is, a gift coupled with consideration, actual
payment of the consideration must be proved, and the bond-fide intention of the donor
to divorce himself in praesenti of the property and to confer it upon the donee must
also be proved (v).

129. A liba-ba-shart-ul-ewaz or a gift made on condi-
tion of an exchange is a gift in its inception, and continues
to be so with all the legal incidents of a gift until
the performance of the condition by the donee, when it
becomes a sale. )

Baillie, 534; Ameer Ali, Vol. 1., 102.

(t) Mah 4 v. Bachelor (1905) 29 (v) Chaudhri Mehdi Hasan v. Muhammad

Bom. 428. Hassan (1906) 28 AlL 439, 33 L A 68,
(u) Chaudhsrt vl..A}A{.uhammad (1€06)28 AlL 439,
33 68,
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130. A transfer merely of a right to enjoy the usufruct Ariae

of a thing is called Ariat, and it is invalid according to
Mahomedan law (w).

Thus where a Mahomedan made a transfer of his property in favour of
his wife, but the transfer was not made under a written document, and after the trans-
fer he presented a petition to the revenue authorities for the mutation of names, stating
that he had transferrcd his rights and interests to his wife, and made her his locum
tenens, but that she had no power to transfer the property in any way, and that she
would continue to hold and possess the same for ker life, it was held that this was not
a gift, but merely an ariat and invalid according to Mahomedan law. In the case put
above there was no deed of gift or any other evidence to show that the intention was
to make a gift of the property to the wife. The Court observed : “ If there had been
such a deed, we should have to consider the nature of the transfer made under it, and
whether the transferor attached any condition to it which would be void under the
Mahomedan law " [s. 126].

131. Private trusts are subject to all the conditions
necessary for the validity of a gift including delivery of
possession to the trustee ().

Possession is quite as neccssary in the case of a trust asin the case of a
gift, for the only difference between a trust and a gift is that in the case of a trust the
gift is made through a third party (trustee), and in the case of a gift it is made direct
to the donce. The mere execution and registration of an instrument of trust are not
sufficient to validate a trust. :

As to the law of wakf or public trusts, see s. 137 below.

(w) Mumtaz-un-Ntssa v. Tufadt (1905) 28 All (€5)] Mgg;abhai v. Yacoobbhat (1904) 29 Bom.
264, .

Private trusts
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CHAPTER X.

W akFs.

182 A wakfis a dedication in perpetuity of specified
pro;l)erty to charitable or religious uses or to objects of
public utility.

Explanation.— A wakf may be made of immoveable
property, but not of moveable property, except where the
moveable is accessory to immoveable property as where
land is appropriated together with cattle attached to it (y).
As to whether a wakf can be created of coin or shares in a
company, it has been held by the High Court of Calcutta
that a wakf cannot be created of such property (z). On the
other hand, it has been held by the Igigg Court of Allah-
abad, that a wakf may be created of such property (a).

Illustrations.

[(@) Property is dedicated to the purpose of providing an imam for a mosque,
and a professor for a madresa (college). This is a valid wakf : Baillie, 565, 566.

(b) A dedication for the purpose of maintaining a private tomb (as distinguished
from the tomb of a saint), or for reading the Koran at the tomb, or for the performance
of ccremonies in honor of the deceased at the tomb, is not valid, for “ these observances
can lead to no public advantage ™ : Kaleloola v. Nuseerudeen (1894) 18 Mad. 201. [The
soundness of this decision has been questioned by Mr. Justice Ameer Ali in his work on
Mahomedan Law, Vol. I, p. 389. The above case, so far as it decides that a dedica-
tion for maintaining a private tomb is not valid, wus followed by the High Court of
Bombay in Zooleka Bibi v. Syed Zynul Abedin (1904) 6 Bom. L. R. 1058.]

(c) An appropriation for the performance of ceremonies known as fateha and
kadam sharif is lawful : Phwl Chand v. Akbar Yar Khan (1896) 19 All. 211.

(d) A Mahomedan conveys a house belonging to him to trustees upon trust out
of the income thereof to feed the poor for the period of a year, and after the expiration
of the year, to reconvey the house to him. This is not a valid wakf, for the appropriation
is not permanent, but for a limited period only : Baillie, 557.3

Hed. 231, 234 ; Baillie, p. 549 (as to the definition “of wakf), p. 557 (as to perpe-
tuity being a necessary condition of wakf), pp. 561-563 (as to the subjects of wakf),
pp. 565-567 (as to the objects of wakf).

The term wakf literally means detention. In the language of law it signifies the
extinction of the appropriator’s ownership in the thing dedicated and the defention
of the thing in the implied ownership of God, in such a manner that its profits
may revert to or be applied for the benefit of mankind (Baillie, 550). In the following
sections we have used sometimes the word “cendowment™ and sometimes “appropria-
tion ™ as the English cquivalent of wakf.

y) Hed. 234, 235, 10 Cal W. N. 443
2) Futima Bibee v. Ariff (1881) 9 C. L. R 66; (@) Abu Saytd v. Bakar Alt (1901) 24 AlL 190.
Kuisom Bibee v. Golum Hoosetn (1905)
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133. Every Mahomedan of sound mind and not a Psreoms

minor may dedicate his property by way of wakf. e o kfa

Baillie, 552. Scc as to majority, notes to 8. 89 ante.

134. A walf may be made either verbally or in writ- Form of warf

illg. immaterial
It is not necessary to constitute a wakf that the term
“walkf” should be used in the grant (b); and, conversely,
the mere use of the word ‘wakf” 1s not sufficient to
constitute a walkf (c). What is essential for the creation of
awakf is that the words of transfer should be direct, express
and explicit (d).

Note that the provisions of the Indian Trusts Act II of 1882 do not apply to
wakfs see s. 1 of that Act.

135. A walfmay be created by act nter vivos or by wakf may s
will . testamentary
or inter vivos

A testamentary wakf is a dedication which is to come into effect after the
testator's death (¢). Though it was held at one time that a 8hiah cannot create a wakf
by will, it has bcen recently held by the Privy Council that a Shiah can create a valid
wakf by will (£).

A tcstamentary twakf is not invalid merely because it contains a clause cancelling
the wakf if any child should be born to the testator in his lifetime or because it
reserves to the testator power to cancel or modify any of the clauses of the will. The
reason is that a testator has the power in law to revoke or modify his will at any time
he likes, and clauses such as the above do simply express what is otherwisc implied (g).

136. A Mahomedan may dedicate the whole or any fimits o
part of his property by way of wakf; but a wakf made by power to
will or during marz-ul-maut cannot take effect to a larger property oy
amount than the bequeathable third, without the consent sy of wakf

of the heirs.

Hed. 233 ; Baillie 550. A testamentary wakf is but a beguest to charity, and is
therefore governed by the provisions of s. 92 ante.

137. A wakf inter vivos is completed, according to compietion of
1 Abu Yusuf, by a mere declaration of endowment by the s/

w Jcm;{r.t I?tza v. Shah Kubeer-ood-Deen(1840) @) s:itq-un-m«aa v. Mats Ahmad (1903) 25
2 390. 1L 418

(¢) Alut Ganne v. Hussen Miya (1873) 10 (e) Abdul Karim v, Shofiunnissa (1906) 33
B. H.C. 7; Abdul Gufur v. Ntzamwlin (‘al 853.
(1892) 17 Bom 1, 19 L A 170; AWlwl (/) Bakar Ali Khan v. Anjuman Ara Begam
Fuata Mahomed v. Rasamuya (1894) 22 (1902) 25 AlL 236, 30 L A. 94,
Cal 619, 22 L A. 76; Mulhammad Muna- (9) Mohammad Ahsan v. Umardaraz (1406)
wer v. Ruzia Bibd (1905) 27 AlL 320, 324, AlL W, N. 146,

A2L A 86
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owner ; but gccording to Abu Muhummad, a wakf is not
complete, untd a Mutawaly is a.p{)ointed by the owner, and

possession of the property is delivered to him.

Hed. 233 ; Baillie, 550. In Mukammad Aziz-ud-Din v. The Legal Remembrancer
(%), a Sunni Mahomedan exccuted a deed purporting to be a wakfnama, and appointed
his sons the first mutawalis of the property. The deed was registercd, but possession
of the property was not delivered to the sons. The settlor continucd in posscssion till
his death, and it was found that he never spent any portion of the income under the
terms of the deed. Upon these facts, it was held by the High Court of Allahabad that
the wakf was incomplete, and that the property passed to the settlor's sons as his heirs
on his death. On behalf of the Legal Remembrancer it was contended that the wakf
became complete on the execution of the deed, and the opinion of Abu Yusuf was cited
in support of that contention. But the Court preferrcd to follow the opinion of Abu
Muhummad, and held that the settlor having retained exclusive proprietary possession,
and never having cmployed any portion of the income for the purposes mentioned in
the decd, the wakf was inoperative and invalid. But what if the settlor Aad employed
the income of the property for the purposes specified in the deed, in other words, what
if he had acted upon the deed? In such a case, it is conccived, that the scttlor’s
declaration, combincd with his conduct, would have been sufficient to establish a
wakf. There is much in the judgment of the Allahabad Court to support this view.
Thus at p. 322, the learncd Judges say ¢ “ The learned Judge below seems not to have
considercd the effect of the appropriator’s conduct in ncver giving possession and in
making no change whaterer with regard to the property dealt with” And at p. 323,
the learned Judges observe: “ We find, therefore, that in respect of this twakf, the
income of which was never employed for the declared purpose, the appropriator
having rctaincd exclusive proprictary posscssion, . . . . there was never a valid
and operative wakf, but an inchoate endowment only.™ Compare s. 147.

The question whether delivery of posscssion to a mutawali is esscntial to the
validity of a wakf was considercd in an earlicr case (i), where the learned Judges
observe : ‘“ After obtaining all the information we are able to collcct through the
means of our Moulvies and a reference to authoritics, we are of opinion that the
opinion of Abu Yusuf . . . . . must be considered as the law now prevailing and
sanctioned by thc more recent authorities™ This cas: does not appear to have been
referred to in the Allahabad casc cited above.

138. A wakf dnter vivos once completed caunot be
revoked. But a wakf made by will may be revoked by the
owner at any time before his death.

Fatma Bibi v. Advocate-General (1881) 6 Bom. 42. Hed. 232, 233 ; Baillie, 550,
591. A testamentary wakf being but a bdeguest to charity, may be revoked like any
other bequest @ sce 8. 97 ante.

139. A mushaa or an undivided share in a property
may, according to the more approved view, form the sub-

(h) (1893) 15 ALL 321 l w Dolgucli':'.;(}suéle pB(;agc v. Abdoollah (1838),
0 . .
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ject of a wakf, whether the property be capable of partition
or not.

Exception.—The wakf of a mushaa for a mosque or a
tomb is not valid.

Hed. 233 ; Baillie, 5364. The approved opinion above referrcd to is that of Abu
Yusul. According to Abu Muhummad, the wakf of a muskaa in property capabdle
of partition is not valid, for he holds that delivery of posscssion by the endower toa
mutawali is a condition nccessary to the validity of a wakf ; sce 8. 137 above. Sce as to
mushaa, 8. 118 above.

1490. It is essential to the validity of a wakf that
the appropriation should not be made to depend on a
contingency.

Illustration.

A Mahomedan wife conveys her property to her husband upon trust to main-
tain herself and her children out of the income, and to hand over the property to the
children on their attaining majority, and in the event of her decath without leaving
children, to devote the income to certain religious uses. This is not a valid wakf, for
it is contingent on the death of the settlor without leaving issuc: Pathukutti v.
Avathalakutti (1888) 13 Mad. 66.

Baillie, 556.

141. When property is dedicated to religious or
charitable uses, the ownership is deemed to be transferred
from the dedicator to the Almighty, and the property cannot
therefore be alienated by him or by any other person, nor
can it pass to his heirs on his death.

Hed. 231, 232; Baillie, 550, 551.

142.  As walf property is inalienable and inheritable,

the person interested in impeaching the validity of a wakf

are generally the creditors of the settlor and his heirs.
Family Settlements by way of Wakf.

.~ 143. It is not necessary to the validity of a wakf that
it should come into effect at once (Hedaya, 237).

Tllustration.

A Mahomcdan wife conveys her house to her husband on trust to pay the income
of the hous2 to her during her lifetim?, and from and after her death to devote the
whole of it to certain charitable purposcs. Thisis a valid wakf, though the charitable
trust is not to come into effect till after the founder's death: see Fatmabibi v.
Advocate- General of Bombay (1881) 6 Bom. 42, 51, 52 ; Mohammad Akzan v. Umar-
daraz (1906) All. W. N. 146.
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144. It is not necessary to the validity of a wakf
that it should be confined exclusively to religious or chari-
table purposes. A wakf may include provisions for the
benefit of the founder, or of his descendants or other
relatives, including persons not yet in existence (), and
effect will be given to these provisions, subject to the
conditions set forth in the next following section, though
the interest which the beneficiaries successively take, may
constitute a perpetuity (k).

But a mere settlement for the benefit of the settlor’s
family in perpetuity, not accompanied by any eudow-
ment to religious or charitable uses, is void, and it will
not be rendered valid by the mere use of-the word  wakf”
in the settlement.

Tllustrations.

[ A Mahomedan conveys his property to his son upon trust to support out of
the income thereof such of his ““ descendants and kindred ™ as might be “in great want
and nced of support,” and to devote the surplus of the income to certain charitable
purposes. This is a valid wakf : Deoki Prasad v. Inait-uilah (1892) 14 All. 3756. [But
the wakf would not bz valid if it was not confined to the poor relatives only of the
settlor : see the next section.]

(b) A executes a deed purporting to settle in wakf certain immoveable properties
on his wife, his daughters, and their descendants “ from generation to generation.”
The deed is not valid as a wakf, tor there is no-dedication whatever of any part of the
property to religious or charitable uses: Abdul Gafur v. Nizamudin (1892) 17 Bom.
1, 19 1. A.170. [The use of the word “wakf™ in the deed is “only a veil to cover
arrangements for the aggrandisement of the family and to make the property inalien-
able" : Mahomed Ahsanulla v. Amarchand Kundw (1889) 17 Cal. 498, 511, 17 1. A.
28.]

Note—The document cannot be supp.orted as a family settlement, for it creates a
perpetuity which is opposed to the spirit of the Mahomedan law (). The only case
in which the Mahomedan law allows a perpetual family scttlement is when it forms
part of a wakf, provided that there is a substantial dedication of the property to
religious or charitable uscs at some period of time or other ; the reason being that in
that case, the gift to charity comcs to the rescue of the family settlement which,
without it, would be void.}

It i3 conceived that documents purporting to be family settlements are governed
by the rules of the Mahomedan Law of Gifts. Applying these rules to the facts of ill-
(b) it will be scen at once that no descondant of the settlor who was not in existence at
the time of gift can take undegthe deed, for a gift to persons not yet in existcnc: is

(§) Mahomed Ahganwila v. Amarchund Kun- (1) Abdut Gunne v. Hussen Miya (1873) 10
dw (1858:) 17 Cal 498, 509, 17 L A, 28, B.H.C. 7, 11; Nzamudin v. Abdut Gafur
(k) Fatmaah v. Advocute-General (1881) 6 (1848) 13 Bom. 264, 275; s c. on appeal,

Bom. 42, 51; Kwlsom DBthee v. Golum 17 Bom 1, 4
Hossein (1905) 10 C. W. N. 449, 462,
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void (8. 121 ante). In the case cited in ill. (b), the only persons who were in existence
at the time when the so-called wakf was made, were the scttlor's wife and his two
daughters. These alone could therefore take under the deed, provided the settlor had
relinquished possession of the property, and possession had been taken in the settlor’s
lifetime by each of the three donees of her share (s8. 114-120 ant¢). It was not so,
however, in the case under consideration, nor could it have been so, for the settlor’s
object was to give only a life interest to the wife and the daughters.

In Adbul Fata Mahomed v. Rasamaya (), it was contended before their
Lordships of the Privy Council that the creation of a family endowment was of itself a
“ religious and meritorious act ™ according to Mahomedan law, and that it thercfore
came within the definition of wakf. But this contention was overruled, and it is now
established that a scttlement in favour of the settlor’s children and his descendants is
not valid, unless there is a substantial dedication of the property to religious or
charitable purposes (sec the next section). ’

It has already been stated above that wakf property is inalicnable (s. 141 above).
At the same time it is to be remembered that wakf property alone is inalienable, and
that all other property is alienable. It therefore frequently happens that Mahomedans
desirous of keeping their property in their family settle the property on their children
and their descendants in perpetuity, and use the term “wakf™ in the settlement,
believing that the mere use of that term is sufficient to make the property
inalienable. But these attempts are ineffectual, for it has been held that the mere use
of the tcrm “ wakf ™ is not sufficient to impress on the property the character of wakf
so as to make it inalienable. To hold otberwise would be to “ enable every person by
a mere verbal fiction to create a perpetuity of any description » (n), and it would be to
“ make words of more rcgard than things, and form more than sudstance™ (o). See
s. 134 above.

145. When a wakf comprises family trusts as well as
religious or charitable trusts, the provisions in favour
of the founder’s family can take effect only if *there
is a substantial dedication of the property to geligious or]
charitable uses at some period of time or other.” But
if the primary object of the wakf be the “ aggrandisement
of the settlor’s family,” and the dedication to religious
or charitable uses be *“illusory” or * colourable,” the
provisions for the settlor’s family are void, and no effect
will be given to them (p). :

Explanation [—<A giftﬁh charitable or religious
uses] may be illusory whether from its small amount or
from its uncertainty and remoteness " (¢).

(m) (1894) 22 Cal 619, 22 L A, 76. Mahomed v. Rasumaya (1894) 22 Cal. 619
(n) Abdul Ganne v. Hussen Miya (1873) 10 22L A 765 Mutjb-un-nissa v. Abduy
B.ILC1T7 14 Rahim (1900) 23 AlL 233; Btkant Miya
(0) Abw! Fata Mahomed v. Rasamaya (1892) v. Shuk Lal (1%92) 20 (al. 116; Fuzlur
22 Cal 619,644,221 A 78, Raltm v. Mahomed Obedul Azém (1%0%)
() Mhomed Ahsanulla  v. Amarchand 30 Cal. 686.
Kundu (1889) 17 Cal. 498, 17 I A. 28; () Abul Fata Mahomed v. Rasamaya (1894)
Abdu!  Gafur v. Nzamudin (1892) 22 (al 619, 634

17 Bom 1, 19 170; Abul Fatu
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Ezxplanation IIL—A gift to charity is not illusory
merely geca.use the object of the gift is of such a precarious
character that the trust may fail for want of object. If the
trust fails for want of object,the Court will, on being
invited so to do, apply it cy-prés, that is to say, to other
objects as nearly as may be of a similar character.

Tllustrations.

[@) Two Mahomedan brothers execute a deed purporting to make a wakf of all
thcir immoveable properties for the benefit of their children and their descendants
“from generation to generation,” and on total failure of all their desccndants, for the
benefit of widows, orphans, beggars and the poor. The provisions for the settlor's
children and their descendants are void, for the gift to the poor is illusory by reason of
its remoteness : Abwl Fata Mahomed v. Rasamaya (1894) 22 Cal. 619, 22 1. A. 76.

Note.—Here the gift to charity is too remote, for the poor are to take nothing,
“ until the total extinction of the blood of the scttlors, whether lineal or collateral.™
The document professes to create a wakf, but, in reality, the settlors’ relations are the
only objects of their bounty. “ The poor have been put into the settlement mercly to
give it a colour of piety, and so to legalize arrangements meant to serve for the aggran-
disement of a family.”

(b) A Mahomcdan conveys certain lands to a mutawall with directions out of
the profits of the lands to defray the expenses of a mosque, to give alms to mendicants
and to utilise the surplus towards the expenses of the marriages, burials and circum-
cisions of the members of the family of the mutawali. Thisis a valid wakf : Muzhurood
Hugq v. Puliraj Ditarey (1870) 13 W. R. 235.

(c) A Mahomcdan executes a document purporting to be a deed of wakf by
which it is provid.d that Rs. 75 arising out of the income of certain property should be
distributed annually among the poor, that Rs. 100 should be paid every ycar to each of
his four sons, that on the death of any of his sons, his share should be paid to his
“ successive descendants,” that the surplus income should be accumulated and added to
the endowed property, and that on total failure of all the descendants of the settlor,
the whole of the income should be distributed among “ the poor, the indigent and the
beggars residing in the town of Dacca.” The provisions in favour of the settlor’s family
are void : Bikani Mia v. Shuk Lal (1892) 20 Cal. 116.

Note.—In this case there is not only an witimate gift to charity, but also a
concurrent gift to charity. The ultimate gift to charity could not support the family
provisions, for it is foo remote as shown in ill. (a). Nor could the concurrent gift of
Rs. 75 per annum validate the family trusts, for the amount of gift is too small
comparcd with the provision of Rs. 400 for the settlor’s family. In fact, the gift to
charity is illusory, and the objcet is manifestly to bencfit the family, and to increase
the family property as shown by the direction to accumulate the surplus income.

(d) A deed purporting to be a wakfmama contains provisions similar to those
in the last illustration, with the difference that instcad of the amount of the concurrent
gift to charity being specificd in the deed, it is left entirely to the discretion of the
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mutawali. Here, again, the family trusts are void, for the gift is illusory by reason of
its uncertainty : Mujib-un-nissa v. Abdwr Rahim (1900) 23 All. 233.

(¢) A deed purporting to be a wakfnama contains provisions similar to those in
ill. (), with this difference that instcad of the amount of the concurrent gift to charity
being specificd, there is a direction to the mutawali to “continue to perform the
stated religious works according to custom.™ No evidence of custom ie given to show
what amount would be necessary for the performance of the “ religious work.™ The
average annual income of the property is Rs. 13,000, while the character of the
“religious works ™ is not such as would absorb more than a devout and wealthy
Mahomedan gentleman might find it becoming to spend in that way. The provisions
in favour of the settlor's family are void, as the charitable outlays contemplated by
the settlor are of small amount compared with the property : Mahomed Ahsanvila v.
Amarchand Kunda (1889) 17 Cal. 498, 17 1. A. 28.

Note.—In the above case their Lordships of the Privy Council observed : “If
indeed it were shown that the customary uses were of such magnitude as to exhaust the
income or to absorb the bulk of it, such a circumstance would have its weight in
ascertaining the intention of the grantor™ Accordingly, where a Mahomcdan had
dedicated certain property, of which the average annual income was Rs. 850, to the
performance of fateha and kadam sharif ceremonies, and it was found that according
to the custom prevailing in the country the amount required for the ceremonies was
Rs. 600 per annum, it was held by the High Court of Allahabad that the dedication to
religlous purposes was substantial, and that the wakf was therefore valid: Phul
Chand v. Akbar Yar Khan (1896) 19 All. 211.

() Illustration of Explanation II.—A, who owns four houses in Calcutta, one
a large house used by him for his residence of the value of Rs. 1,10,000, and the other
three all small houses of the aggregate value of Rs. 40,000 and yielding a monthly rent
of Rs. 300, conveys them all by a wakfnama to one of his sons as mutawali upon trusts
to collect the rents, and after payment of rates and taxes to divide the residue into
tnree parts (1) one-third to be used in repairing and maintaining the trusts premises,
(2) one-third to be devoted towards defraying the expenses of a mosque, and (3) one-
third towards the feeding of learned men coming from Mecca, Medina, Baghdad,
Samarkand, Bokhara and other places noted for learning, who were all to be housed in
the large house. The deed gives Lo the mutawali and his successors, who were also to
be members of the family, the right of residence in the large house, and to the settlor
a right of residence in the same house so long as he should live. It is further provided
by the deed that after the scttlor's death his wife Fatima and his children by her
should be at liberty to reside in the large house, but if, by reason of their presence,
sufficient sccommodation was not obtainable for learncd men, they (ig., Fatima and
her children) should leave the house, with liberty to return when there was room for
both. A dies leaving Fatima and several children by her, one of them being the
mutawali, and also leaving another widow Kulsom Bibee. After A's death a suit is
brought by Kulsom Bibee against the other heirs of A to set aside the wakfnama on the
ground that the dcdication of the large housc to the public as represented by learned
men from Mecea and other places was colorable, for kardly any learned men would be
coming to Calcutta from those places, and that the real object was to sccure to the
settlor, so long as he lived, and to his wife Fatima and his children by her and to such
olher descendants as might be mutawalis after his death, the cnjoyment of the family
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dwelling house to maintain the dignity of the family. Is the wakf invalid ! No; it is
a perfectly valid wakf.  There is an undoubted trust for accommodation of learned
men of the whole of [the large housc], subject to the nght of rcsidence referred to.
The only permanent right (of residence in the large house] is that of the mutawali,
which is of an usual character. The right of the settlor [ to reside in the house ]
disappears with his death, and of his family with theirs. Moreover, their right is made
subj:ct to this that they cannot stay in the house if it is required for learncd men from
Bokhara, Samarkand and elsewhere. It is not difficult to imagine what may happen.
There may be, as suggested, a lack of [Icarned men], in which case the family will not be
put to the trouble of moving, or there may be such persons and a breach of trust in
refusing them admittance. I cannot, however, assume this and such considerations are
really foreign to the case. If the trust fails for want of object, the Court will, on being
invitcd so to do, doubtless apply it cy-prés. If there is a breach of trust, the Court will,
at the instance of those interested, enforce it and rcmove the trustee ": Kuisom Bibee v.
Golam Hossein (1905) 10 C. W. N. 449, 462, 485.]

The mere fact that there is an ultimate gift for the poor, or even a concurrent
gift for them, will not support a perpetual family settlement, unless the gift to charity
is substantial, and not merely illusory (»). “If a man were to seltle a crore of rupecs,
and provide ten for the poor, that would be at once recognized as illusory. It is equally
illusory to make a provision for the poor under which they are not entitled to receive
a rupee till after the total extinction of a family ; possibly not for hundreds of years; .
possibly not until the property had vanished away under the wasting agencies
of litigation or malfeasance or misfortune ; certainly not as long as there exists on
the earth one of thosz objects whom the donors really cared to maintain in a high
position™ (s). The test in all these cases is whether the propeity is in substance dcdicated
to charitable purposes, or whether it is dedicated substantially to the maintenance and
aggrandizvment of the family estates for ‘family purposcs. In a recent Privy Council
case on the subjcet, where the question was whcther a document purporting to be a
wakfmama was a valid deed of wakf, their Lordships observed : It will be so, if the
effcct of the deed is to give the property in substance to charitable uses. It will not
be so, if the effect is to give the property in substance to the [settlor’s] family ™ (£).
The same principles were reiterated in Muhammad Munavar v. Razia Bibi, the latest
Privy Council case on the subject (u).

146. It has been held by the High Court of Calcutta
that when a wakf contains provisions for the benefit of the
settlor’s family, and there is also a concurrent gift to
charity, the failure of the family trusts by reason of the
gift to charity being illusory, does not involve the failure
of the gift to charity.

Illustration.

[A Mahomcdan exccutes a deed purporting to bc a wakfnama providing for the
payment of Rs. 76 per annum out of the income of the propcrty to the poor, and

(r) The decision to the contrary in Amrutlalv. | (8) Abul Fate Mahomed v. Rasamaya (1892)

Shatk Hussein (1867) 11 Bom 49 isno 22 Cal 619,6.4,22 L A 7.
longer law : see Abul Fata Mdahomed v. (1) Mujib-un-nissa v. Abdur Rahtm (1900) 23
Rasamaya (1894) 22 Cal 619, at p. 633, All 243, 242,

(u) (1905) 27 AlL 820,32 L A. 86,
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Rs. 400 per annum to his children and their éescendants “from generation to
generation. ™ Here the gift to charity is illusory by reason of its smallness. The
family trusts therefore fail, but the gift to charity is valid. Bikani Miya v. Shuk Lal
(1892) 20 Cal. 116,194, 225. Sce also Mahomed Ahsanuilla v. Amarchand Kundu (1889)
17 Cal. 498,511, 17 1. A. 28.]

The present scction relates to the question of the validity of a concurrent gift
to charity, when the family settlement fails by reason of the gift being illusory. It
does not make any mention of the effect upon the witimate gift to charity, under
similar circumstances. It is submittcd that since the decisions set out in the preccding
section, the failure of intermediate family trusts must be taken to involve the failure
of the witimate charitable or religious trusts. Thus in ill. (a) to the preceding section,
the whole settlement, it is submitted, is void, including the ultimate gift to charity.
No doubt, the judgment of West, J., in Fatmabidi v. Advocate- General (v) points to a
different conclusion, butit must be remembered that the judgment in that case
procecdcd upon the thcory, no longer tenable, that if the condition of an ultimate
dedication to a pious and unlawful purpose be specificd, the wakf is mot made invalid
by an intermediate settlement on the founder’s children and their descendants.™ That
this iswno longer law will be seen from the decision of the Privy Council set out in ill.
(a) to the preceding scction.

147. %) If a wakf inter vivos is formally constituted
and establishes by its terms a substantial charitable trust,
evidence is not admissible to show that there was no
intention to give effect to the trusts and that the trusts
were not in fact given effect to (w). But such evidence is
admissible, if the wakf was not created by any document,
(z) or, if it was created by a document, any question arises
as to ambiguity in the language employed in the docu-

ment (y).

Evidence showing the manner in which a document
purporting to create a wakf is related to existing facts, e.g.,
the value and state of the wakf properties and their rental,
is always relevant, for the object of such evidence is to
show that if there appears a substantial endowment on
paper, that is not so when the document is read in the light
of the value and state of the wakf properties (2).

-~ (2) But where a wakf is created by a will (so that it
could not come into operation until after the death of the
gettlor) evidence is admissible to show that the settlor so
dealt with the wakf property subsequent to the execution

(r) (1881) 6 Bom. 42 (¥) Kulsom Bibee v. Gotam Hossein (19

(v) Kulsom Bubee v. Golam Hossein (1905) 10 ) C. W. N. 449, 484 (2310
C. W N 449, 484 (%) Kuisom Bibee v. Golam Hossein (1908) 10

(#) Ratig Ram v." Amjad Khan (1906) AL W. C. W. N. 449, 484-88

N. 159; Zooleku Bibi v. Swed Zunul
Abedir (1904) 6 Bom. L. R 1058, 1067.

Evidence of
intention
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of the will as to indicate an intention to rescind the disposi-
tion in favour of charity (a).

If a wakf, executed with the necessary formalities and otherwise validly
constitutcd, cstablishes by its terms a substantial trust in favour of the public, it is not
open to thosc who seck to sct aside the wakf to say that though the document by its
terms cvidences an intention to create a wakf, the scttlor never intended to carry it out
and in fact never did s0. Hence evidence given to show that it was never intended to
give cffect to the trusts and that in fact they wcre never given effcct to, is irrelevant.
The intention of the settlor must be gathered from the document itself (8) ¢xeept in the
two cases mentioned in clause (1).  See notes to s. 137,

Of Mutawalis or Managers of endowed property.

148. A dedicator may appoint himself (¢) or any
other person, even a female (d) or a non-Moslem (¢), to be
mutawals of wak ;f property, provided the person so appomted
is of sound mind and not a minor ( f\

But where the wakf involves the performance of reli-
gious duties, such as the duties of a sajjada-nashin (spiritual
preceptor), a muezzin (crier), or a khatib (Koran-reader),
neither a female (¢) nor a non-Moslem (%) is competent to
perform those duties, though they may perform such of
the duties attached to the wakf as are of a secular nature.

149. Whenever any person appointed a mutawali
dies or refuses to act in the trust, or is removed by the
Court, and there is no provision in the deed of wakf
eo'ardmcr succession to the office (), a new mutawali may
be appomted by—

(a) the founder of the wakf, if he be alive ; or

(0) his executor, if any ; and if there be no executor,
by

(¢) the Court ; provided that the Court should not
appoint 4 stranger, so long as there is any

member of the tounders fa,mllv in existence
qualified to hold the office.

Raillie, 593,

(@) Abdwl Kartm v. Shofitnnissa (1906) 33 (al. (/) See Piran v. Abdool Karin (1891) 19 Cal.
85 1, 203, 219-20.
() Kutsom mzn.« v. Golum Hossetn (1905) 10 [€))] Hussain Beebre v. Hussatn Sherif (1868)
C. W. N, 449, 484 4 M. H ¢ 23; Ibramlbibt v. Hussuin
(¢) Adu)crltr (:cmrat v, Fatima (1872) 9 B.H. 1 Sher(ﬂ'(]xnfl) 3 \Tnd 95.
19, (h) Ameer Ali, Vol I, 848,

|
(@) I‘uhw Al v. Ashruff Hossuin (1882) 8
Cal 732,

i () Adeocite-General v. Fattma (1872) 9 B, H.
C.19.
(e) Ameer Ali, VoL I, 348. H



WAKFS. 101

150. A mutawali cannot transfer his office to another
in his lifetime.

Baillie, 694. It was so held by the High Court of Calcutta in Wahid Aliv.
Ashruff Hossain (1882) 8 Cal. 732. But the rule is qualified in the Fatwa Alumgiri by
the clause “ unlcss the appointment of himseif were in the nature of a general trust.”
This clause, as pointed out by Mr. Justice Ameer Ali, was not brought to the notice
of the Court in the Calcutta case. It would appear from certain passages quoted by
that learned writer that the powers of a mutawali are genoral, when the founder has
transferred all his powers to the mutawali in gemeral tcrms, as when he says, “ you
shall be in my place with reference to this wakf,” in which event the mutawali may
transfer the office to another person in his lifetime.

151. In the absence of any provision in the deed of
wal:f or of any evidence of usage regarding the devolution
of the office of mutawali, the mutawaly for the time being
may nominate his successor on his death-bed ; but such
appointment cannot be made, if the founder is alive, or if
he has left an executor competent to make the appoint-
ment {5 ).

A mutawali may appoint as his successor in office a
stranger, that is, one who is not a member of the family of
the deceased founder of the wakf (k).

152. A mutawali has no power, without the permis-
sion of the Court, to mortgage, sell or exchange, the wakf
property or any part thereof.

Baillie, 595, 596 ; Ameer Ali, 370, 371. A debt contractcd by the mutawali,
without the sanction of the Court, is his personal debt, even though it may have been
contracted for necessary purposes, such as for repairs of the property or for payment of
taxes.

153. A mutawali should not lease walkf property, if
it be agricultural, for a term exceeding three years, and
if non-agricultural, for a term exceeding one year, nor
without reserving the best rent that can be resonably
obtained. DBut a lease for a longer term may be granted
with the permission of the Court, even though the founder
may have expressly directed not to grant such a lease
(Baillie, 596, 597).

() Balllie, 594; Piran v. Axdool Karim (1841) (k) Sheikh Amir Al v. Syed Wazir (10(5) 9 C.
19 Cal. 2635 Zooteha BiA v. Syed Zynul W. N, 876.
Abedin (1904) 6 Bom. L. R 1058,
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154. The mutawali has no power to increase the
allowance of officers and servants attached to the endow-
ment, but the Court may in a proper case increase such
allowance.

Amecr Ali, Vol. I, 369.

155. If no provision is made by the founder for the
remuneration of };16 mutawali, the Court may fix a sum not
exceeding one-tenth of the income of the walf property {I).
And if the amount fixed by the founder is too small, t.he
Court may increase the allowance, provided it does not
exceed the limit of one-tenth (m).

156. A mutawali may be removed by the Cowrt on
proof of misfeasance or breach of trust, or if it be found
that he is otherwise unfit to hold the office, though the
founder may have expressly provided that the muawali
should not be removed in any case. But the founder has
no power to remove a mutawali, unless he has expressly
reserved such power in the deed of waly.

Baillie, 597, 598 ; Hidait-oon-nissa v. Syud Afzool Hossein (1870) 2 N. W.P. 420
Even the founder, when he holds the office of mutawali, may be removed by the Court
on any of the grounds spcciticd above.

157. (1) Neither the whole corpus, nor any specific
portion of the corpus of wakf property, can be attached and
sold in execution of a personardecre(, against the mutawals,
merely because there 1s a margin of plOﬁt coming to him
after performance of the duties attached to his office. But
the surplus profit that may remain in the hands of the
mutawals for his own benefit may [probably] be attached (n)

(2) The office of mutawali also cannot be attached in
execution of a personal decree against him (o).

In Bishen Chand v. Nadir Hoosein (1887) 15 Cal. 329, 15 I. A. 1, it was contended
on behalf of the decree-holder that as some surplus always remained in the bands
of the trust-¢ after the performarce of the trusts, hc (the decree-holder) was entitled
to attach so much of the corpus of the property as was represented by the surplus
income. But it was held by their Lordships of the Privy Council, confirming the
decision of the Calcutta High Court, that “ the corpus of the estatc cannot be sold, nor
can any specific portion of the corpus of the estate be taken out of the hands of the

(1) Mohtuddin v, Saytduddin (1893) 20 Cal (n) Biahen Chand v. Nadér Hossein (1887) 15
810, K21 Cal. 329, 15L A L
(m) Ameer Ali, Vol I, 369. (0) Sarkwmn v. Rauhaman Buhksh (1896) 24 Cal

83, 1.
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trustee because there may be a margin of profit coming to him after the performance of
all the religious duties.”

Miscellaneous.

158. Every Mahomedan is entitled to enter a mosque Pwbho
dedicated to God, whatever may be the sect or school to ™***
which he belongs, and to perform his devotions according
to the ritual of his own sect or school. But it is not certain
whether a mosque appropriated exclusively by the dedi-
cator to any particular sect or school can be used by the
followers of another sect or school.

Ata-Ullah v. Azim-Ullah (1889) 13 Ali. 494 ; Jangu v. Ahmad-Ullah (1889)
13 All. 419 ; Fazl Karim v. Maula Baksh (1891) 18 Cal. 448, 18 I. A. 59.

In the first of thcse cases, it was held by the High Court of Allahabad, that a
mosque dedicatcd to God is for the use of all Mahomedans, and cannot lawfully be
appropriated to the use of any particular scct. This ruling was referred to by their
Lordships of the Privy Council in Fazl Karrim’s casc, but they declined to express any
opinion upon it, stating that the facts of the case before them did not properly raise
that question.  The point cannot therefore be said to be quite scttled. But when a
mosque i3 not appropriated to any one sect, therc seems to be no doubt that it can be
used by any Mahomedan for the purposcs of worship without distinction of sect.
Thus a Shafei may join in a congregational worship, though the majority of worshippers
in the congregation may be Hanafis ; and he cannot be prevented from taking part in
the service, because, according to the Shafidi practice, he pronounc:s the word amin
(amen) in a loud voice, and the Hanafi practice is to mutter the word softly.

159. The office of Sajjad-i-naskin is a religious office, Ssjjad-i
and the property acquired by a Sajjad-i-nashin is ordinarily "ahin
his private property which descends to his heirs on his
death (p).

Notes.—The office of a mutawali is a sccular office ; that of a Sajjad-i-nashin is a
spiritual offic’, and he has certain spiritual functions to perform. A person may hold
the office both of a mutawali and a Sajjad-i-nashin at the same time. A Sajjad-i-nashin
may, like a mutawali(s. 151), appoint his own successor. As to the distinction between
the two offices, see the undermentioned cascs (g).

(P) Zooleka BiA v. Swed Zynul Abedin (1¥04) 6 Secretary of State v. Mohiuddin (1900)
Bom. L. R 1053 27 Cal 674
(q) Piran v. Abdool Karim (1891) 19 Cal 203 ;

Chomladle Qg Q-
b Tades, Qh, 6 dp a0,
Qo dyb%
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CHAPTER XI.

PrE-EMPTION.

160. The right of shaffa or pre-emption is a right
which the owner of certain immoveable property possesses
to acquire by purchase certain other immoveable property
which has been sold to another person.

Hed. 547 ; Baillie, 471 ; Gobind Dayal v. Inayatullah (1885) 7 All. 775, 799.

161. The Mahomedan law of Pre-emption is applied
by the Courts of British India to Mahomedans as a matter
of “justice, equity and good conscience,” except in the
Madras Presidency where the right of pre-emption is not
recognized at all on the ground that it places a restriction
upon liberty of transfer of property, and is therefore
opposed to ‘ justice, equity an(f) good conscience” (7).

Sce rotes to 8. 5 alove.

162. The law of Pre-emption in the Punjab 1is
regulated by the Punjab Laws Act, 1872, as amended
by Act XII of 1878, and in Oudh by the Oudh Laws Act,
1876. These Acts apply both to Mahomedans and to non-
Mahomedans, with the result that the special rules of
the Mahomedan law of pre-emption do not apply even to
Mahomedans in those places.

163. The right of pre-emption is recognized by
custom among Hindus who are either natives of, or are
domiciled (s) in Behar (¢) and Gujarat («), and it is
governed by the rules of the Mahomedan law of Pre-
emption except in so far as such rules are modified by
custom ().

The cxplanation lies in the fact that under the Mahomcedan law, non-Maho-
medans are as much entitled to exercise the right of pre-emption as Mahomedans
(Baillic, 473).  Accordingly during the Mahomedan rule in India claims for pre-cmption
were entertained by the courts of the country whether they were preferrcd by or

(r) Tbrahim v. Muni Mir Udin (1870) 6 M. H. (w) G%dhmulas v. Prankor (1869) 6 B. HL C.
t C. 263,

(8) Parsashth Nath v. Dhanat (1905) 32 Cal (v) Chakaurt v. Sundars (1906) 28 AlL 590 ; Jat
0RR. Kuar v, Heera Lal (1874) TNW.P. 1.

(8) Faltr Ruawot v. Emambaksh (1863) B. L. R,

Sup. Yol 35. . 8\ Q ! S\ o lmu-(,, ©
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against Hindus. In this wise, the Mahomedan law of pre-cmption came to be the
customary law of Behar and Gujarat. But the law of pre-emption asapplied to Hindus
in thos> places was the Hanafi law, th: Mahomedan sovereigns of India buing all Sunnis
of the Hanafi s>ct, and the sam2 law is now applied to them in cases of pre->mption. But
it is a necessary condition of the application of the Mahomedan law of pre-emption to
Hindus in Behar and Gujarat that they should be either natives of or domiciled in those
places. Tt is not cnough that the party is a Hindu and owns immoveable property in
those places. Thus in a rxcont Calcutta easc the right of pre-emption was denied to a
Hindu who was a co-sharer of c>rtain immoveable property in Behar, but who was
neither a native of, nor domiciled in, that place (w).

164. The following three classes of persons, and no
others, are entitled to claim pre-emption, namely :—

(1) co-sharers ;
(2) “ participators in the appendages ” (z); and

(8) owners of adjoining immoveable property, but
not fenants (y), nor persons in possession of
such property without any lawful title (2).

The first class excludes the second, and the second
excludes the third. But when there are two or more
pre-emptors belonging to the same class, they are entitled
to equal shares of the property in respect of which the right
18 claimed.

Exception.—* The right of pre-emption on the ground
of vicinage does not extend to estates of large magnitude
Lsuch as villages and zamindaris], but is confined to

ouses, gardens, and small parcels of land ” {a)\.

TNlustrations.

[®) A, who owns a pice2 of land, grants a building lease of the land to B. B
builds a housz on the land, and solls it to €. A i3 not entitled to pre-emption of
the house, though the land en which it is built belongs to him, for he is ncither a co-
sharcr nor a participator in the appondages of the house, nor an owncr of adjoining
property ¢ Pershadi Lal v. Irshad Ali (1807) 2 N. W. P. 100.

(b) A owns a hous: which he sclls to B. M owns a house towards the north of
A’s house, and is entitled to a right of way through that hous2. N owns a house
towards the south of A« house, scparated from A’ house by a party wall, and having
a right of support from that wall. Both A/ and N claim pre-emption of the house sold

(1) Parsashth Nath v. Dhanat (19¢8) 32 Cal |  (2) Beharee Ram v. Shoobhudra (1868) 9 W. R,
88,

3 455.
(x) Karim v, Priyo Lal (1905) 2 AIL 127. () Mahomed Hossedn v. Moh«in Al (1870) 6
(¥) Goomun Sing v. Tripool Sing (1867) 8 W, B. L R 41, 50 Abdul Ruhim v. Kharag
R 4237, Stngh (1892) 15 ALL 104,

Who may
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to B. Here M is a participator in the appendages, while ¥ is merely a neighbour, for
the right of collateral support is not an appendage of property. M is therefore
entitled to pre-cmption in preference to N : see Ranchoddas v. Jugaldas (1899) 24 Bom.
414; Karim v. Priyo Lal (1905) 28 All. 127.

Note.—In the above illustration, the house owncd by M is a dominant heritage,
and the pre-cmpted house is a scrvient heritage, for M has a right of way through it.
But M would none the less be a “ participator in the appendages,” if the pre-empted
property was the dominant heritage, and his propcrty was the scrvient heritage @
Chand Khan v. Nuimat Khan (1869) 3 B. L. R., A. C. 296. And M would yct bc a
“ participator,” evon if his house and the pre-umpted house were dominant tencments
having a right of eascment as against a third property : Makatab Sing v. Ramtahal
(1868) 6 B. L. R., at p. 43.

(¢) A, Band (are co-sharers in a hous:, A’s share being one-half, B's share
one-third, and (s share one-sixth. A4 sells his share to . B and C are cach cntitled
to pre-emption of one-fourth, without rcference to the extent of their sharcs in the
property : Baillic, 494 ; sce also Maharaj Singh v. Bheechuk Lal (1865) 3 W. R.71. ]

Hed. 548-550 ; Baillic, 476-480, 494, 495. The right of pre-cmption cannot be
resisted on the ground that the pre-empter was not in possession at the date of the suit.
It is ownership and not possession, that gives rise to the right ().

When pre-cmption is claimed by two or more persons on the ground of partici-
pation in a right of way, all the pre-emptors have cqual rights although one of them
may be a contiguous ncighbour (¢).

The rcason why the right of pre-emption cannot b2 claimed when the contiguous
estatcs are of large magnitude is that the law of pre-ecmption “ was intcnded to prevent
vexation to holders of small plots of land who might be annoyed by the introduction of
a stranger among them.”

Shiah law—By the Shiak law the only persons who are entitled to the right of
pre-cmption are co-sharers : Baillic, 175-177 ; Qurban v. Chote (1899) 22 All. 102.  But
there is no right of pre-emption even among co-sharers, if their number excecds two ¢
Abbas Ali v. Maya Ram (1889) 12 All. 229.

165. The right of pre-emption arises only out of a
valid (d), complete {¢) and bond fide fz sale. It does
not arise out of gift, sadaka (pious gift), wakf, inheritance,
bequest (g), or lease even though in perpetuity (y). Nor
does it arise out of a mortgage even though it may be by
way of conditional sale (Q, but the right will accrue, 1f
the mortgage is foreclosed (j).

(b) Sakina Bibi v. Amiran (1888) 10 AlL 472. |  (9) Baillie, 471
(¢) Karim Bukhsh v. Khuda Bukhsh (1834) (h) Dewcanutulla v. Kazem Molla (1887) 18
16 AlL 247. Cal 184
(d) Hed. 560; Baillle, 472, (4) Guratal v. Teknarayan (1865) B L. R
Ee Hed. 5505 Bailile, 472 Sup. Vol. 166,
) Parsashth Nath v. Dhanat (1905) 32 Cal (@] B{l"tul Begum v. Mansur Al4 (1901) 24 Al
989 .
(]
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Ezplanation I.—A transfer of immoveable property by
a husband to his wife in consideration of a sum of money
due to her as dower is a sale (k)

Explanation II.—It has been held by the High Court
of Allahabad, that although the rules of the Mahomedan
Law of Sale have been superseded by the provisions of the
Transfer of Property Act, 1882, the question whether a sale
is valid and complete so as to give rise to a right of pre-
emption is to be determined by applying the Mahomedan
law, and if there is a complete sale under that law,
although not under the said Act, the right of pre-emption
will arise ().

L 360 Hilustration.

A agrees to scll his house to B for Rs. 300. B pays the purchase-money, and
obtains possession of the house. The sale is complete under the Mahomedan law so as
to give rise to a right of pre-emption, though a sale of immovable property of the value
of one hundred rupces and upwards can only be made under the Transfer of Property
Act by a registered instrument : Janki v. Girjadat (1885) 7 All. 482.

166. The right in which pre-emption is claimed— @round of
whether it be co-ownership, or participation in appendages, g’:’c‘:,:’;{m'“p
or vicinage—must exist not only at the time of the sale, todecres
but at the date of the suit for pre-emption (m), and it must
continue up to the time the decree is made (n). But it is
not necessary that the right should be subsisting at the

time of the execution of the decree (o).

Thus if a plaintiff, who claims pre-cmption as owner of a contiguous property,
sclls the property to another person, though it be after the date of the suit, he will not
be entitled to a decree, for he doos not then belong to any of the three classes of persons
to whom alone the right of pre-cmption is given by law : see 5. 164, above. But once a
decree is made, the plaintiff does not forfeit the right of being put into possession of the
pre-empted property in exccution of the decree, although he may have alienated his
property before execution. It nced hardly be mentioned that a plaintiff does not forfeit
his right of pre-emption merely because he had on a previous oceasion mortgaged his
own property on which his right of pre-emption is based (p).

167. It is not necessary, according to the Allahabad post asto
decisions, that the buyer should be a Mahomedan (¢): whether the
. . . . buyer should
according to an earlier ruling of the Calcutta High Court se aiatoms-

it is necessary that the buyer should be a Mahomedan (7), 4an

(k) Fida A4 v. Muzaffar Al4 (1882) 5 AL 65. | () Ujagar Lat v. Jia Lal (1496) 18 All 282,
() Najm-un-ndssa v. Ajaid Al (19C0) 22 AlL (@) Golind Dayat v. Imayatulla (1885) 7 AlL
443, 775; Abbas Al v. Maya Ram (1£89) 12
(m) Janki Prasad v. Ishar Das (1899) 21 AlL All 229,
74 (1) Kudvatulla v, Mahini Mohan (1869) 4 B,

?u) Ram Gopal v. Pt Lal (1899) 21 AlL 441, L. R 134
0) Ram Sahat v. Gaya (1884) 7 AlL 1(7,
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108 MAHOMEDAN LAW,

although in a recent case the same Court allowed a claim
for pre-emption though the buyer was a Hindu {(s). But
both the High Courts are agreed that the seller and
the pre-emptor should both be Mahomedans ().

The vendor should be & Mahomedan. Hence no right of pre-emption can be
claimed by a Mahomedan when the vendor is a Hindu or a European, though the
vendec may be a Mahomedan.

The pre-emptor also should be a Mahomedan, the reason being that if he isa
Mahomedan, and subs:quently wants to sell the pre-empted property, he is bound
to offer it to his Mahomedan ncighbours or partners befors he can sell it to a stranger.
But a non-Mahomedan is not subject to any such obligation, and he can sell to anyone
he likes. The law of pre-emption contemplates both a right and an obligation, and if a
non-Mahomedan were allowed to pre-empt, it would be allowing him the right with-
out the corresponding obligation. This is the principle underlying the decision of
Allahabad High Court in Qurbdan’s case (), where it was hold that a Shiah Mahomedan
could not maintain a claim for prc-emption bascd on the ground of vicinage when the
vendor is a Sunni. The decision was based on the ground that by the Shiah law a
neighbour, as such, has no right of pre-emption, and that if he were allowed to pre-empt,
he might sell his house to anyone he liked, and his Sunni ncighbours could not
successfully assort any right of pre-emption against him.

The vendec also, according to an carlier Calcutta decision, should be a Mahomedan.
Hence a Mahomedan cannot obtain pre-emption of property sold by a Mahomedan to a
Hindu. According to that Court, the right of pre-cmption is not a right that attaches
to the land, but it is merely a personal right. If it were a right attaching to the land,
it might be claimed even against a Hindu or any other non-Mahomedan purchaser.
“ We cannot, . . . in justicz, equity and good conscicnce decide that a Hindu purchaser
in a district in which the custom of pre-vmption does not prevail as amongst Hindus, is
bound by the Mahomedan law, which is not his law, to give up what he has purchascd "
to a Mahomedan pre-emptor Butin a recent case where the vendor and pre-emptor
were Mahomedans, and the purchaser was a Hindu, the High Court of Calcutta allowed
the plaintiff's claim for pre-emption. The point, however, dealt with in this scction
was not expressly raised.

On the other hand, it has been held by the Allahabad High Court that it is not
necessary that the vendec should be a Mahomedan, and that pre-cmption can therefore
be claimed even against a Hindw purchaser. According to that Court, a Mahomedan
owner of property is under an obligation imposcd by the Mahomedan law to offer the
property to his Mahomedan ncighbours or partners before he can sell it to a stranger,
and this is an incident of his property, which attaches to it whether the vendee be a
Mahome«dan or a non-Mahomedan.

Pre-emption 168. When the sale is made to one of several shafees

y s o adte (persons entitled to pre-empt), the other shafees are not

(&) Dwarka Das v. Husatn Bulhsh (1578) 1 (1899) 22 AlL 102 (Shiah pre-emptor

(8) Joa Deh v, Mahomed (1905) 32 ("al. 982, (European vendor); Qurban v. Chote
Al 564 (Hindu vendor); Pogrno Sinagh against Sunni vendor and Sunni vendee)

v. Hurrychurn (1872) 10 B. L. R 117

() (1899) 22 Al 102,



PRE-EMPTION. 109

entitled, according to the decisions of the Calcutta High
Court, to claim pre-emption against him. But when the
sale is made to a skafee and a stranger, and the property
sold is conveyed to both the purchasers as a whole for one
entire consideration, other skafees belonging to the same
class as the shafee-purchaser are entitled to claim pre-
emption, to the same extent as if the sale were made
to a stranger.

The same rule was followed by the High Court of
Allahabad up to the year 1896, but in recent cases it
has been held by that Court that even when the sale is
made to a shkafee alone, other shafees belonging to the
same class as the shafec-purchaser are entitled to claim pre-
emption of their share against him.

Tllustrations.
CALCUTTA DECISIONS.
[(®) A, Band C are co-sharers in certain lands. A4 sells s share to B. C

has no right to claim pre-emption as to the whole or any part of the share sold :
Lalla Nowbut Lall v. Lalla Jewan Lall (1878) 4 Cal. 831.

(b) A4, Band C are co-sharers in certain lands. A sells his share at Rs. 1,000 to B
and 8. It is declared in the sale-decd that two-thirds of the share is to b2 for B, and
on2-third for §. Cis entitled to claim pre-cmption of the whole share sold by 4, and
not only of the one-third declarcd to be for St Saligram v. Raghubardyal (1887) 15
Cal. 224. [Though the shares are here defined, the amount of purchasc-moncy contri-
buted by each vendee is not. If the price paid by cach had buen specified, € (it secms)
would only bz cntitled to claim pre-cmption of the one-third sold to Sby offering to pay
the price paid by him.]

ALLAHABAD DECISIONS.

(¢) A, B, Cand D own cach a hous: situate in a private lane common to all the
four houscs. A sclls his hous: to B. Here B, C and D are “ participators in the
appendages ™ of the house sold, the appendage being the right of way, and € and D are
cach entitled to claim prc-emption of a third of the house even though the sale is made
to a shafee alone without any stranger b:ing associated with him : Amir Hasan v.
Ralim Bakhsh (1897) 19 All. 466 ; Abdullah v. Amanat-ullah (1899) 21 All. 292.]

The decisions referred to in the section are sct out in the illustrations. The
ground of the Calcutta decisions may thus be stated in the words of Garth, C.J.:
“ The object of the rule [of pre-emption] . . . is to prevent the inconvenience which
may result to familics and communities from the introduction of a disagrecable stranger
as a coparcener or near ncighbour. But it is obvious that no such annoyance can result
from a sale by one coparcener to another.” The recent Allahabad dccisions proceed
upon the broad ground that the rule laid down in th> Hedaya that “ when there isa
plurality of persons entitled to the privilege of shaffa, the right of all is cqual ™ is as
much applicable when the purchaser is a person having the right of pre-emption as
when he is a stranger.
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169. A person who would otherwise be entitled to
the right of pre-emption cannot claim the right, unless

(1) he has declared his intention to assert the right
immedjately on receiving information of the sale (talab--
mowasibat) ; and unless

(2) he has without any unnecessary delay affirmed
the intention, referring expressly to the previous talab--
mowasibat (v), and made a formal demand—

(a) either in the presence of the buyer or the seller, or
on the premises in dispute, and

(b) in the presence of witnesses specifically called upon
to bear witness (w) to the demand being made
(talab-i-ishhad).

Ezxplanation I.—The talab-i-mowasibat ‘must be made
after the sale is completed. If it is made during the
pendency of negotiations between the seller and the buyer,
1t is of no effect.

Amcer Ali, 2nd Ed. Vol. I, page 606.

Explanation II.—It is not necessary that the talab--
mowasibat or talab-i-ishhad should be made by the pre-emptor
in person. It is sufficient if it is made by a manager or
duly authorised agent of the pre-emptor {z) ; and when the

re-emptor is at a distance, it may be made by means of a
etter ().

Explanation 1IT—If the talab-i-ishhad-is performed in
the presence of the buyer, it is not necessary that the buyer
should then be actually in possession of the property in
respect of which pre-emption is claimed (z).

Explanation IV.—No particular formula is necessary
either for the performance of talab-i-mowasibat or talab-i-
tshhad so long as the claim is unequivocally asserted (a).

Hcd. 550, 551 ; Baillic, 481-487. It is statcd in the Hcdaya (p. 530) that “ the

right of shaffa is but a feeble right, as it is the disseising of another of his property
merely in order to prevent apprchended inconvenicners™ (sec notes to s. 168, above).

NSheo Prasad (1844) T AlL 41, where it
was held that the pre-emptor is bound by
the ucts and omissions of his ugent

() Sy{ed Wajtd v. Luils Hunuman (1869) 4 B,

(v) Rujyub A4 v. Chundt Churn (18%() 17 Cal
54 ; Mubarak Hussain v, Kaniz Buno
(19(4) 27 AlL lov.

(w) Gtzl:'m Prasud v. Ajudhia (19(5) 28 Al

R,AC109

(x) Abadt Begam v. Inam Begam (1577) 1 ALL (2) @)‘Au' Muh d v. Muh d (1896)
5217 A6 Muhammad v. Muhammad o 0 I8 AIL 208
(1896) 18 AlL 2(9. See also Harthar v. (@)+Jog Deb v. Mahomed (195) 32 Cal 982,
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Hence the formalities must be strictly complied with, and there must be a clear proof
of the observance of thosc formalities (3). The talabd-i-mowasibat (immediate d. mand)
shonld be made as soon as the fact of the sale is known to the claimant. A dilay of
twelve hours was held in an Allahabad case to be too long (¢). And it was held in a
Calcutta case that where the pre-emptor, on hearing of the sale, “entercd his house,
opened his chest, took out Rs. 47-4 ™ (evidently to tender the amount to the buyer),
and then performed the talab-i-mowasibat, he was not entitled to claim pre-emption,
for the dclay was quite uunecessary (d); sce next section. It is not necessary to the
validity of talad-i-mowasidat, that it should be performed in the prescnce of witnesses.
But it is of the essence of talab-i-ishhad (literally, invoking witnesses), that it should
be performed before witnesses (¢). It is also absolutely necessary that at the time of
making the demand, reference should be made to the fact of the talad-i-mowasibat having
been previously made, and this necessity is not removed by the fact that the talabd-i-
mowasibat was also performed in the presence of witnesses, and that the witnesses to
the talab-i-ishhad are the same (f). The requirements of a talab-i-ishhad would be
complied with, if the pre-emptor were to state ir the presence of the vendor or the
vendee, or on the land sold, and in the pres:nce of witnesses: “I have claimed pre-
emption ; T still claim it; dear witness therefore to the fact ™ (g).

As an illustration of Ezplanation IV it may be statcd that if there are several
purchasers, it is not necessary that the names of all the purchasers should be enum: rated
at the time ecither of the first or the second demand. Thus where a pre-cmptor
claimed the right of pre-emption against five purchasers, and the form uscd was
“ whereas Jagdcb Bingh and others have purchascd the property and I claim the right
of pre-emption,” and this was proclaimcd in the presence of two only of the purchasers
and at the empty doors of the othcr three, it was held that the dumand was properly
made, and that there was nothing equivocal in the formulation of the claim (&).

170. It is not necessary to the validity of a claim of Tendereor

. ) : price not
pre-emption that the pre-emptor should tender the price at licntia
the time of the ¢alab-i-ishhad ; it is sufficient that he should
then declare his readiness and willingness to pay the price
stated in the deed of sale, or, if he has reasonable grounds
to believe that the price named in the sale-deed is fictitious,
such sum as the Court determines to have been actually
paid by the buyer (7).

171. The right of pre-emption is extinguished on the g inction
death of the pre-emptor, and if a suit has been instituted by o right on
the pre-emptor to enforce the right, the suit will abate on jresmpter
his death. :

Baillie, 499, 5630 ; Muhammed Husain v. Niamat-un- Nissa (1897) 20 All. 88. See
Code of Civil Proc. dure, s. 361.

(b) Jadu Sing v. Rajkumar (1s7v) 4 B. L. R,

A C 171

(0) Al Muh d v. Taj Muh d (1874)

1 AlL 28%.

@ Jargcm Khan v. Jabbar Meah (1884) 10 Cal

o84,

(¢) Jadu Sing v. Rajkumar (1670) 4 B. Iu R,

A G 17L

W Htﬁalrizkl Husain v. Kantz Bano (1904) 27
[}

(9) Macnaghten, p 18

(h) Jog Deb v Mahomed (19 5) 32 Cal. 982,

(¢) Heera Lait v. Moorut Laii (1%69) 11 W. R
273 Lujja Prasud v. Debd Prasad (1580)
3 AlL 2 6; Kurim Bakhsh v, Khuda
Balkhsh (1894) 16 AlL 247, 248

——— —
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172. 'The right of pre-emption is lost if the pre-emptor
enters into a compromise with the buyer, or if he otherwise
acquiesces in the sale (j). But a mere offer by a pre-
emptor to purchase from the buyer at the sale-price, made
with the object of avoiding litigation, does not amount to
acquiescence (k).

173. As the right of pre-emption accrues afler the
completion of a sale, it is not lost by a refusal to purchase
when the offer is made to the pre-emptor lefore the
completion of the sale {I).

174. Every suit for pre-emption must include the
whole of the property subject to pre-emption conveyed by
one transfer (m). But a person entitled to the right of pre-
emption is not bound to claim pre-emption in respect of
all the sales which may be executed in regard to the
property (n).

The principle of denying the right of pre-emption except as to the whole of the
property sold, is that by splitting up the bargain the pre-emptor would be at liberty to
take the best portion of the property and leave the worst part of it with the vendee (o).
“ The right of pre-emption was never intended to confer such a capricious choice upon
the pre-emptor™ (p).

Limitation.—A suit to enforce a right of pre-emption must be instituted within
one year from the time when the purchaser takes physical possession of the property,
or, where the subject of the sale does not admit of physical possession, when the instru-
ment of sale is registered (Limitation Act, 1877, sch. IT, art. 10). If the subject of sale
does not admit of physical possession, the suit will be governed not by art. 10, but by
art. 120 (7). When the person entitled to pre-emption is a minor, the right may be
claimed on his behalf by his guardian, and the suit must be instituted within the afore-
said period. The right of pre-emption is extinguished after the expiration of the period
of limitation, and it cannot be claimed by the minor on attaining majority (Hed. 564),
notwithstanding (it scems) the provisions of s. 7 of the Limitation Act. The same rule
would scem to apply in the case of persons suffering from any other legal disability,
such as lunacy or idiocy.

Form of decree—See Code of Civil Procedure, s. 214. The rights of ownership

vest in the pre-emptor when the payment of the pre-emption price is paid in accordance
with the terms of the decree, and he is therefore entitled to the mesne profits from the

3 1l. 466,
(%) Muhamad Nusgér-ud-din v, Abdul Hasan (0) Shrobharosg v. Jiach Rai (1886) 8 AlL 482.
(1894) 16 Al £00 3 Muhammad Yunug v. (1) Durpa Prasad v, Munsé (18%4) 6 AlL 423,
Macheconmed Yusuf (1897) 19 Al 254 l at p. 426,

() Hamb-un-nissa v. Barkat Al (1886) 8 AlL l (n) Amir Hasan v, Rahim Bakhsh (1897) 18
275, All 3

(1) Aladt Begaam v, Incom Begrom (1877) 1 AlL (1) Buatwl Begam v, Mansur Al4(1901) 24 AlL
521 17 Kaunstita v. Gopat (19.6) AlL W. N,

(m) Durga Prased v, Munst (1858) 6 All 423, 7.
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date of payment, though he may not have oblained possession till some time after:

Deokinandan v. Sri Ram (1889) 12 All. 234. Sce also Wazir Khan v. Kale Khan
(1893) 16 All. 126.

oY

o1 175. When it is apprehended that a claim for pre- zegat device
emption may be advanced by a neighbour, the vendor may for ¢rading
sell the whole of his property excluding a portion, however *™""
small, immediately bordering on the neighbour’s property,

and thus defeat the neighbour’s right of pre-emption.

Hed. 563 ; Baillie, 505.

176. (1) If both the vendor and pre-emptor are Sunnis, gect-taw as
the right of pre-emption is to be determined according to gererning -
the Sunni law, and if both the parties are Shiahs (r), the **™"
right of pre-emption is governed by the Shiah law (s).

(2) If the vendor and pre-emptor do not both belong
to the same sect, the right of pre-emption is to be deter-
mined according to the law of the sect to which the
pre-emptor belongs. Thus if the vendor is a Sunni and
the pre-emptor a §hia.h, the right of pre-emption is to be
determined according to the Shiah law (¢), and if the
vendor is a Shiah and the pre-emptor a Sunni, the right of

re-emption is to be determined according to the Sunni
aw (u).
/

(8) The personal law of the buyer is immaterial in
these cases (v).

The following are the two main points of distinction between the Sunni and the
Shiah law of pre-emption :—

(1) According to the Shiah law no right of pre-cmption exists in the case of
property owned by more than two co-sharers (w).

(2) The Rhiah law does not rccognize the right of pre-emption on the ground
of vicinage (x).

(r) See Govind Dayad v. Inayatuliah (1885) 7 775: Jog Ded v. Mahomed (1905) 32 Cal.
All 775, 982.  But see Kudratulla v.” Mahing
8) Abbas Al4 v. Maya Ram (1888) 12 AlL 229, Mohun (1869) 4 B . R 14
8) Qurban v. Chote (1599) 22 AlL 102 (w) Abbas Alt v, Mapw R.aom (1889) 12 AlL 229,
u) Joq Deb v. Mahomed (1%.5) 32 Cal 982 (x) Qurban v. Chote (1899) 22 AlL 102

) Gobind Dayal v. Inayatuilah (1885) 7 All
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CHAPTER XII.

MARRIAGE, DowER, D1vORCE AND PARENTAGE.

1A 5“' - A.—MARRIAGE.

“ Marriage 177. Marriage is a contract, which has for its object

Aefined the procreation and the legalising of children.
(\(\&:"}O Hed. 25; Baillie, 4. Marriage under the Mahomedan law being merely a
.t \f)’* . contract, it is necessary that there should be “ freedom of contract. Hence a marriage
brought about under coercion or fraud may be sect aside at the instance of the party

whose consent was so caused (Baillie, 4).

Who may v 178. Every Mahomedan of sound mind, who has

contract a 1 r 1 1
marviage.  8itained puberty, may enter into a contract of marriage.

Puberty is presumed, in the absence of evidence,
on completion of the age of fifteen years.
Baillie, 4 ; Hed. 529. The decision in Addool Oahad v. Elias Banoo (1867) 8
W. R. 301, following probably Macnaghten’s opinion (p. 62), that puberty is presumed
on completion of the sixteenth year, is obviously erroneous.
Notc that the provisions of the Indian Majority Act, 1875, do not apply to
matters relating to marriage, dower, and divorce. See notes to s. 89 above.
warh - 80
Propocat ana 14tV AT, Whether or not there may have been a proposal
acceptancs  gnd acceptance to marry at some future period (which con-
stitute what is known in other systems of law as a promise
to marry), it is essential to the validity of a contract of
‘marriage that there should be a proposal and acceptance
made at the same meeting with tEe object of establishing
tmmediate marital relation between the parties. And it
appears that until such relation is established, the parties
are at liberty to withdraw from any promise they may have
made to marry, and that no suit will lie for damages for
breach of such a promise.

Hed. 25, 26 ; Baillie, 10.

h ‘) . . . .
Witnesses L % 180. A marriage contracted without witnesseg is
invalid, but not void. ¢ e ~dayon oma Aaala ¢

A
Baillie, 155. As to the legal effect of an invalid marriage, sce s. 189 below.

Tanunh, L 11.30 Sy e e .
Capacity o | 181. It is mss\;&xry to the’ validity of a marriage that

marry the woman must not be the, wife of another man, and that .
. M

Lran The e Rt e B

Y —



a.% Q s('....),s MR VTN TS T TN

W\ PR VY

MARRIAGE. 115

the man must not be the husband of four wives, that being
the full number of wives permitted by Mahomedan law.

Hed. 31; Baillie, 27, 31. An sgreement between a Mahomedan husband and
wife at the time of marriage that the wife should be at liberty to divorce herself from
the husband, if he married another wife, is valid (y).

182. A marriage with a widow or a divorced woman aarriage ' A\
before the expiration of the period of iddat, which it ig during iddat
incumbent upon her to gbserve on the death of her husband

or on divorce, is8 void}\ (wRsv- 2ang RAad Wi s {

Ezplanation.—The iddat of a woman arising on divorce
is three courses, if she is subject to menstruation ; if not,
it terminates at the expiration of three months from the Z W& \
date of divorce. The «ddat of a woman arising on widow- - ?6\“‘“ e
hood is tour months and ten days. But if the woman be
pregnant, the period of éddat does not terminate until after

: (R4AL
delivery. b D w&@\h “
Hed. 128,129 ; Baillie, 37, 350-365. . Wn \“‘._,M (uau ZL-0.C

£#%4183. (1) A Mahomedan may contract a valid marriage Diference of

with a woman who believes in a revealed religion (that 1s, "“g""‘\ A -
Christianity and Judaism), but not with an idolatress [or Kaladn -
perhaps a fire-worshipper]. But a marriage with an Q"-Q“""'.I"@L}\
idolatress [or a marriage with a fire-worshipper, if such

marriage is not lawful from the first] is not void, but

merely invalid.

(2) The marriage of a Mahomedan female with a s b
non-Mahomedan, whether he be a Christian, a Jew, an Nu\‘ LAt
idolater, or a fire-worshipper, is invalid, but not void. - N e

Hed. 30; Baillie, 40. When either party to a marriage is a Christian, the
marriage must be solemnized in accordance with the provisions of the Indian Christian
Marriage Act XV of 1872; otherwise the marriage is void (s. 4). If the marriage is '
solemnized in accordance with those provisions, it will be valid, though it be the
marriage of a Mahomedan female with a Chnistian. But if the marriage is not so
solemnized, it will not be valid, though it be the marriage of a Mahomedan male with a
Christian woman.

As to the legal effcet of an invalid marriage, see 8. 189 below.

mother or his grandmother, how high soever; (2) his 2’31.’53;; :{m.,y
daughter or grand-daughter, how low soever ; his sister

(¥) Poonoo Btbee v. Fyer Bulsh (1874) 15 Mapattala (1871) 7 B. L. R 4
B. L. R App. 5; Badarannissa v. » asm *

2% 184. A man is prohibited from marrying gl% his protivitea




116 MAHOMEDAN LAW.

whether full, consanguine or uterine ; (4) his niece or
great-niece, how low soever ; and (5) his aunt or great-
aunt, how high soever, whether paternal or maternal.

Hed. 27 ; Baillic, 23.

DPrehibited 30 185. A man is prohibited from marrying (1) his
aiees  wife’s mother Wx_grandmother, how high soever ; (2) his
X s\&.\u\‘ VW wife's daughter grand-daughter, how low soever® (3)
. W"\"\ the wife of his fatl@ or paternal grandfather, how high
v soever ; and (4) the wife of his son, or of his son’s son or

daughter’s son, how low soever.
Hed. 28 ; Baillic, 24-29.

Prowivition 37 186. Fosterage is as much a bar to a lawful marriage
of ,’;,’;ﬁe-;’;;';"" as consanguinity, except in the case of certain foster-
’ relations, such as a sister’s foster-mother, or a foster-sister’s
mother, or a foster-son’s sister, or a foster-brother’s sister,

with any of whom a lawful marriage may be contracted.

Hed. 68, 69 ; Baillic, 194.

Adaitimnat ‘3% 187. It is not lawful for a man to have two wives at

prehibitions  the game time who are so related to each otherthat, if one

A & Of them had been a male, they could not have lawfully
& intermarried.

Hed. 28, 29 ; Baillic, 31, 153. Thus a man is proliibited from marrying his wife's
sister during his wife's lifctime. The children of such a marriage are illegitimate and
cannot inherit; Adizunnissa v. Karimunnissa (1895) 23 Cal. 130. But if the wife be
divorced or dead, he may marry her sister.

Effect of @ 188. A valid marriage confers upon the wife the

f,:ff:mga right of dower, maintenance and residence in her husband’s

. . house, and imposes on her the obligation to be faithful and

A uwtrwan)  Obedient to her husband, and to admit him to sexual inter-

coursea, It creates between the parties reciprocal rights of

A - ipherifance, but it does not confer on the husband any
interest in the wife’s property.

Baillie, 13; A. v. B. (1896) 21 Bom. 77, 84.

Effect of an 189. (1) An invalid marriage (as distinguished from
marriage @ valid marriage) may be terminated by a mere repudiation

on either side. It does not confer any rights on either
party to inherit from the other, nor does it entitle the woman
to dower, unless the marriage has been consummated.
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S‘Z) An invalid marriage (as distinguished from an
illegal marriage) has this effect that children born during
the continuance of the contract are regarded as legitimate.

Baillie, 166, 167. As to which marriages are invalid, sce ss. 180 and 183 above.
Marriage of Minors.

190. A boy or a girl who has not attained puberty
(hereinafter called a minor), is not competent to enter into
a contract of marriage, but he or she may be contracted in
marriage by his or her guardian.

See notcs to s. 178 above.

191. The right to dispose of a minor in marriage
belongs successively to the (1) father, (2) paternal grand-
father how high soever, and (3) brothers and other male
relations on the father’s side in the order of inheritance
enumerated in the Table of Residuaries. In default of
paternal relations, the right devolves upon the mother,
maternal uncle or aunt, and other maternal relations within
the prohibited degrees. And in default of maternal kind-
red, it devolves upon the Government.

Hed. 36, 39. It is doubtful whether the right to dispose of a minor in marriage
is lost by the apostasy of the guardian from the Mahomcdan faith. Under the
Mahomcdan law proper, an apostate has no right to contract a minor in marriage
(Hed. 392). On the other hand, it is enacted by Act XXI of 1850, that no law or usage
shall inflict on any person, who renounces his religion, any “forfeiture of rights or
property,” and it was accordingly held by the High Court of Calcutta in Mucheo
v. Arzoon (), that a Hindu father is not deprived of his right to the custody of his
children by reason of his conversion to Christianity. In a subsequent casc, however,
decided by the same Court, but without any reference to Muchoo's case, it was held that
a Mahomedan, who had become a convert to Judaism, was disqualified by reason of his
apostasy from disposing of his daughter in marriage (). In a rccent Bombay case, it
was held, following Muchoo’s case, that a Hindu convert to Mahomedanism was not
disqualified from giving his son in adoption to a Hindu (5). It is submitted that the
right to contract a minor in marriage is a “right™ within the meaning of the above
Act, and that the decision in Muchoo's case, followed in the Bombay case, is the correct
one.

192. When a minor has been disposed of in marriage
by the father or father’s father, the contract of marriage 1s

(2) (1868) 5 W. R 235. I R. 160.
(@) In the matter of Marin Bibi (1874) 13 B. L. (b) Shamsing v, Santabas (1901) 25 Bom. 551

Marricge of
minors

Guardians
Sor marriage
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valid and binding, and it cannot be annulled by the minor
on attaining puberty.

Hed. 37 ; Baillie, 50.

Marriage 193. When a marriage is contracted for a minor by
prgus about any guardian other than the father or father’s father, the

guardians  minor has the option of repudiating the marriage on
attaining puberty. This is technically called the * option
of puberty.”

The right of repudiating the marriage is lost, in the
case of a female, if she has remained silent after attaining
puberty. But in the case of a male, the right continues
until he has ratified the marriage either expressly or
impliedly as by payment of dower or cohabitation.

Hed. 38 ; Baillie, 51.

Effect of \& 194. When the “ option of repudiation ” is exercised,

repudiation  the marriage is dissolved from the moment of repudiation.
But the marriage is valid until repudiation, and in the event
of the death of either party before repudiation, the other
is entitled to all the rights of inheritance.

Baillic, 50. It 1s, no doubt, stated in the Hedaya (p. 37) that “in dissolving the
marriage, decree of the Kazce is a nccessary condition in all cases of option exerted
L’ ' Q \)0 after maturity.” ‘ But the Radd-ul-muhtar™ (Vol. II, p. 502) “ explains it by saying
, that a judicial declaration is . . . . needed [only] to provide judicial evidence in order
QSW\"W to prevent disputes,” and it has accordingly been beld by the High Court of Calcutta
| that a judicial order is not essential to effect the cancellation of a marriage contracted
E\ X \&\ by a guardian on behalf of a minor (¢). It is, thercfore, clear that a girl, who has bzen
disposed of in marriage during her minority, and who repudiates the marriage én
attaining puberty and marries another person, cannot be convicted of bigamy, though

the repudiation may not have becn confirmed by a judicial order (d).

Shiah law.—Under the Shiah law, when a minor is not given in marriage by the
father or the father’s father, the marriage is invalid until it is ratified by the minor by
positive assent on bis attaining puberty, and if the minor dies without ratifying the
marriage, the other party t? thelmoarriage is not entitled to inherit to the deceased (e).

0 )

Marviage 195. The provisions of sections 190 to 194, relating
of unatics  to the marriage of minors, apply mutatis mutandis to the
marriage of lunatics.

Baillie, 50-54.

(¢) Badal Aurat v. Queen-Empress (1891) 19 | (¢) Mulka Jehan v, Mahomed (1873) Sup. Vol.
L 79,

[
(d) v,
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Maintenance of Wives. <49- 5 5

196. The husband is bound to maintain his wife
(unless she is too young for matrimonial intercourse) ( f?,
80 long as she is faithful to him and obeys his reasonable
orders ; but he is not bound to maintain a wife who refuses
herself to him (g), or is otherwise disobedient (%), unless
the refusal or disobedience is justified by non-payment of
“prompt” dower (7).

197. If the husband neglects or refuses to maintain
his wife without any lawful cause, the wife may sue him
for maintenance in a civil Court, but she will not be
entitled to a decree for past maintenance, unless the claim
18 based on a specific agreement S J ) Or, she may apply
for an order of maintenance under the provisions of the
Code of Criminal Procedure, 1898, section 488, in which
case the Court may order the husband to make a monthly
allowance for her maintenance not exceeding fifty rupees.

198. The wife is entitled to maintenance during the
wddat consequent upon divorce (k) ; but the widow is not

entitled to maintenance during the wddat consequent upon
her husband’s death ({).

As to the period of iddat, sce 8. 182 above. When an order is made for the
maintenance of a wife under s. 488 of the Criminal Procedure Code, it will cease to
operate, in the case of a divorce, on the expiration of the period of iddat, but not
earlier (m).

Restitution of Conjugal Rights.

§0:€¢.199. (I)Where a wife shall have without lawful cause
ceased to cohabit with her husband, the husband may sue
the wife in a civil Court for the restitution of his conjugal
rights (n).

77. (2) Cruelty, when it is of such a character as to
render it unsafe for the wife to return to her husband’s
dominjon, is a valid defence to such a suit. “It may be,
too; thad gross failure by the husband of the performance

8);3«uue, 407, N (4) Aga Mahomed Jaffer v. Koolsom Beebee

. (7) Bpilie, 438 See 8.:705 below, (1897) 25 Cal. 9.

s (h B. (1896) 21 Bom, 77, at p. 82 (m) In re Abdul Al4 (1883) 7 Bom. 180; In the
1)‘50%9, 48 - matter of Din Muhammad (1882) 5 AlL
4 fal Fytteh v. Zapunnessa (1881) 6 Cal 226; Shah Abu v. Ulfat Bid (1596) 19

631 - . . AlL 50
(k) Hed 145 : Ballle, 4, & . (n) Moonshee Buzloor Ruheem v. Shumsogn-
- : nigsa Begam (1867) 11 M, 1. A, 581
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of the obligations which the marriage contract imposes on
him (s. 188) for the benefit of the wife, might, if properly
proved, afford good grounds for refusing to him the assist-
ance of the Court ” {o).

3v(3) An agreement entered into before marriage by
which it is provided that the wife should lbe at liberty to
leve with her parents after marriage is void, and does not
afford an answer to a suit for restitution of conjugal rights
(p)- Similarly an agreement entered into after marriage
between a husband and wife who were for some time prior
to the date of the agreement living separate from each
other, providing that they should resume cohabitation, but
that if the wife should be unable to agree with the husband,
she should be free to leave him,is void, and does not constitute
a defence to the husband’s suit for restitution of conjugal
rights (¢).

w1*® (4) Non-payment of prompt dower is a defence to a

suit for restitution of conjugal rights, but in this sense only
that the Court will not pass an absolute decree for restitution
but one conditional upon payment of the dower (). But
if the marriage is consummated, non-payment of prompt
dower is no defence at all to such a suit (s).

Before leaving this subject, it may be noted that a suit for jactitation of marriage
will lie in a Civil Court in British India. “ There can be no doubt that unless a man
is entitled by means of the Civil Courts to put to silence a woman, who falsely claims
to be his wife, the man and others may suffer considerable hardslip, and his heirs may
be harasscd by false claims after his dcath.™ “The Court trying such a suit will of
course take care, before granting a plaintiff a decree, to see that it is strictly proved
that the defendant did scriously allege that the disputed marriage had taken place, and
that the plaintiff did not acquiese in the claim or allegation of the defendant as to the
disputed marriage, and, further, that in fact no marriage had taken place betwcen the

parties™ (¢). v S, st, gC\

0 B.—Dowekr.

§1.200. Makr or Dower is a sum of money or other
roperty which the wife is entitled to receive from the
usband in consideration of the marriage.

Sce Baillice, 91, and per Mahmud, J.,in Abdul Kadir v. Salima (1886), 8 All
149, at p. 157,

nissa Begum (1867) 11 M. L A 551: 728 Meheralty v. Sakerkhanoobat (1905)

Meherally v. Sukerkhanoobat (1%08) 7 7 Bom. L. R 602, 611.

(8) Bag Hansa v, Aldulla (195) 20 Bom. 122.

@) Mir Azmat Al4 v. Mahmud-ul-nissa,
(1897) 20 ALL 96, )

(0) Moonshee Buzloor Ruheem v. Shumsoon- ‘ (r) Abdul v. Hussenbd (1904) 6 Bom. L. R

Bom. L. R 602, 608,
w Al;lut v. Hussenbd (1°04) 6 Bom. L. R
28.

(q) Meherally v. Sakerkhanoobat (1905) 7 Bom.
L R 602
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Marriage under the Mahomedan law is a civil contract (s. 177 ante), and it is
likened to a contract of sale. A sale is a transfer of property for a price. In the
contract of marriage, the * wife ™ is the property, and the “ dower™ is the price ; see the
Allahabad case cited above.

Under the Mahomedan law, a husband may divorce his wife at any time he
likes without assigning any reason. The object of dower is to serve as a check upon the
capricious exercise by the husband of his power to dissolve the marriage at will. To
attain this end, it is usual to split the amount of dower into two parts, one payable
on demand, and the other payable on the dissolution of the marriage by death or
diverce. Sce s. 204.

201. The husband may settle any amount he likes
by way of dower upon his wife, though it may be far
beyond his means to pay, and though nothing may be left
to his heirs after payment of the stipulated amount ; but
the amount should not in any case be less than ten dirms.

Hed. 44 ; Baillic 92 ; Sugra Bibi v. Masuma Bibi (1877),2 All. 573. A dirm is
“a silver coin gencrally in value about two pence sterling” ; Johnson’s Persian, Arabie,
and English Dictionary. It is equivalent in weight to forty-eight barleycorns (jaw)
according to the following table : 1 dirm=6 dangs; 1 dang=2 carrats; 1 carrat=2
taswigs ; and 1 taswig=2 jauas.

Shialb law—Under the Shiah law, there is no fixed legal minimum for dower.
(Raillie, Part II, 67, 68.)

/5°202. The amount of dower may be fixed either before
or at the time of marriage, or even subsequent to the
marriage (u).

203. If there is no express stipulation as to the
amount of dower, the wife is entitled to * proper” dower
(mayr-in-misl), even though the marriage may have been
.contracted on the express condition that she should not
claim any dower. .In determining what is “ proper”
dower, regard is to be had to the amount or value of dower
that may have been settled upon other female members of
the wife's father’s family, such as her paternal sisters or
aunts,

Hed. 45, 53; Baillic, 91, 95.

Shiah law.—The * proper dower ™ under the Shiah law should not-exceed 500
dirms (Baillic, Part IT, 71).

¢ (> 204. The amount of dower is usually split up into
two parts, one called * prompt,” which is payable on

(u) Kamar-un-Ntssa v. Hussaint Bibi (1890) 3 AlL 266.
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demand, and the other, called “ deferred,” which is payable
on the dissolution of the marriage by death or divorce.

When it is not specified whether the dower is to be
¢ prompt” or “deferred,” the rule is to regard the whole as
¢ prompt.”

In support of the sccond proposition set out above, see the Privy Council decision
in Mirza Bedar Bukht v. Mirza Khurram Bukht (1879) 19 W. R. 315, and the Full
Bench decisions in Abdul Kadir v. Salima (1886) 8 All. 149, at p. 168, and Masthan
8Sahib v. Assan Bibi (1899) 23 Mad. 371. On the other bhand, it has been held in two
Allahabad cases, both decided in 1877, that when, at the time of marriage, it is not
specified whether the dower is “ prompt ™ or “deferred,” payment of a portion only of
the dower must be considered “ prompt,” and thc amount thercof is to be determined
with reference to the position of the wife and the aggregate amount of the dower, what
is customary being at the same time taken into consideration (r). Accordingly, in one of
those cases, the Court determined that one-fifth only of a dower of Rs. 5,000 should be
considered  prompt,” the wifc having been a prostitute, and, in the other, it hcld
(following Baillie, p. 126) that a third of a dower of Rs. 51,000 was reasonable as
“ prompt ™ dower. Similarly it has been held in a Bombay case, decided in 1865, that
no specific amount of dower having been declared “ prompt,” one-third of the whole
might be considered “ prompt ™ (w). The Bombay case was decided several years before
the Privy Council case cited above, and the latter case does not appcar to bave bcen
brought to the notice of the Court in the two Allahabad cases referred to above. The
point, however, may now be taken as scttled by the decision of the Privy Council in
Mirza Bedar's casc.

({ 205. Though the wife is bound, as a necessary
consequence of the marriage, to render conjugal rights to
her husband, she may refuse herself to her husband, if
the “ prompt” dower is not paid when demanded ; but
once the marriage is consummated, she has no right to
refuse herself to her husband, though the * prompt ”
dower may not be paid.

S.e section 1%9 ante, and the cases there cited.

206. The widow’s claim for dower is only a debt
chargeable against the husband’s estate, and it must, like
other debts, be paid before legacies and before distribution
of the inheritance. ‘

Sce the cases cited in the next section. Qee also Bhola Nath v. Magbul-un-nissa
(1903) 26 All.28. A dower-debt has no priority over other debts (Macnaghten, p. 274).

Tanfk-un-Nissa v, Ghulam Kambar

() Etdun v. Mazhar Husain (1877) 1 AlL 483 ; ‘ (w) Fa:rlr-uz Bil4 v. Sudruddin (1865) 2 B. H. C.
2
(1577) 1 AlL 506.
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207. The widow’s claim for dower does not entitle
her to a lien on any specific property of her deceased
husband. But when she s in possession of the property of
her deceased husband, having obtained such possession
lawfully and without force or fraud, and her dower or any
part of it is due and unpaid, she is entitled as against the
other co-heirs of her husband to retain that possession until
her dower is paid (z). The right of retention 1s extinguished
on payment of the dower-debt, but the widow is then bound
to account to the other heirs for the profits received by
her from the property (y).

Ezxplanation.—Possession is not lawful within the
meaning of this section, unless it has been delivered by the
husband or by the other heirs after his death, or unless it
has been obtained by the widow under an agreement with
her husband, or with the consent or acquiescence of the
other heirs ; but it will be presumed to be lawful, unless
the contrary is shown (2.

Illustration.

A dies leaving a widow and a sister. Some time after A's death, the widow
applies to the Collector to have certain lands forming the entire estate of A registered in
her name, alleging that she has bzen in possession of the lands by right of inhcritances
and also on account of her dower. Th: application is opposed by the sister, but the
lands are registered by the Collector in the widow's name. After Zen years, the sister
sues the widow to recover her share (three-fourths) in the estate of 4. The widow
contends that she is entitled to continucd posscssion and enjoyment of the estate until
payment of her dower. The widow is entitled to retain the possession until her dower
is satisfied, and the eister's suit must be dismissed ; Bebes Bachun v. Sheikh Hamid
(1871) 14 M. 1. A. 377. [Here the widow was in possession at the date of the suit, and
the Privy Council held that the possession was lawful, though the sister had opposed the
application of the widow to have the property transferred in her name. The reason
would appear to be that the sister took no steps whatever for a period of ten years to
interfere with the widow's possession, and this would amount to acguicscence on the part
of the sister : ib., pp. 383, 388, 389.]

The language of the first portion of this section is taken almost verb;Mom
the head-note of Amani Begam’s case reported in 16 All. 235, which sets out the effect
of the decision in the Privy Council case cited in the above illustration. In that case
their Lordships said : “ The appcllant (widow) having obtained actual and lawful
possession of the estates under a claim to hold them as heir and for her dower, their
Lordships are of opinion that she is entitled to retain that possession until her dower is
satisfied. . . . . . It is not neccssary to say whether this right of the widow in

(x) Bebee Buchun v. Sheikh Hamid (1871) 14 ' (2) Amanat-un-Ntxsa v. Bashir-un-nixea (1894)
M. L A 377, 17 AL 77: Muhammed Karém wilah
@) Ib, p. 384, I Khan v. Amant Begum (1693) 17 AlL 93,

Widow's
right of
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posscssion is a lien in the strict sensz of the term, although no doubt the right is so
statcd in a judgment of the High Court in a case of Ahmed Hoossein v. Mussumat
Khodeja (10 W. R. 369). Whatever the right may be called, it appears to be founded
on the power cf the widow, as a creditor for her dower, to bold the property of ber
husband, of which she has lawfully, and without force or fraud, obtained possession,
until her debt is satisficd with the liability to account to those entitled to the property,
subject to the claim for the profits received.”

6"‘)208. (1) The right of the widow to retain possession
of her husband’s property until satisfaction of the dower-
debt, does not carry with it the right of selling or mortgag-
ing the property (a).

(2) The right of retention is entirely a personal one,
and 1t cannot therefore be transferred by sale, gift, or
otherwise (0). And the right being a personal one, it
becomes extinet on the widow’s death, and it cannot
therefore pass to her heirs on her death (¢). But the right
to recover the dower (as distinguished from the right of
retention), is a right to property, and it will pass to her
heirs on her death.

(8) The widow’s right of retention is not a right of
lien such as is obtained by a mortgage. Hence a mortgagee
from her husband is entitled to sell the mortgaged property,
though she may be in possession of that property under a
claim for her dower, and she is not entitled to retain
possession of such property as against a purchaser from the
mortgagee (d).

(4) The mere fact that the widow is in possession of
her husband’s property under a claim for her dower, does
not preclude her from maintaining a suit to recover the
amount of the dower (e

§1209. (1) The period of limitation for a suit to
recover “ prompt” or “exigible” dower is three years from
the date when the dower is demanded and refused, or,
where during the continuance of the marriage no such
demand has been made, when the marriage 1s dissolved
by death or divorce.

(a) Chuld Bibt v. Shams-un-nissa (1894) 17 (&) Hadi Ali v. Akbar Al§ (1898) 20 AL 262
All 19, (d) Ameer Ammal v. Sankarunarayanan
(b) Al Muhammagd v. Aztzullah (1883) 6 AlL (19C0) 25 Mad. 658,
50.

(€) Ghulam Al v. Suyir-ul-Nissa (1901) 23
AlL 432
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(2) The period of limitation for a suit to recover
“deferred” dower is three years from the date when the
marriage is dissolved by death or divorce.

Limitation Act XV of 1877, Sch. II, arts. 103, 104,

C. —DIVORCE bo -4

v5210. The contract of marriage under the Mahomedan Different
law may be dissolved in three ways : (1) by the husband Jorma of
at his will, and without the intervention of a Court of law ;
(2) by mutual consent of the husband and wife, also with-
out the intervention of a Court ; or (3) by a judicial decree
at the suit of the husband or w1fe But the wife cannot
divorce herself from her husband except by obtaining a

judicial decree in that behalf.

When the divorce proceeds from the husband, it is
called talak (ss. 211-216); and when it is effected by
mutual consent of the husband and wife, it is sometimes
called khula (s. 217) and somectimes mubarat (s. 218).

2. A divorce may be cffected by wriling as well as by word of mouth. Asan
illustration of a divorce by writing, see Sarabai v, Rabiabai (f).

211. Any Mahomedan of sound mind who has Diroree by
attained puberty, may ¢ divorce his wife without any talak
misbehaviour on her part or without assigning any cause.’

Macnaghten, p. 59 ; Hed., 75 ; Baillie, 208. It is cssential to the validity of a
talak that the husband should have attained puborty.

( \212. No specml expressions are necessary to constitute Form of talak
a valid talak ; but it is necessary that the words used must “™"eteriol
clearly indicate the intention of the husband to dissolve the
marriage (g).

It has been held by the High Court of Calcutta that
the words of talak must be addressed o the wife (k).

On the other hand, it has been by held the High Court
of Bombay that it is not necessary for the validity of a talak

that the declaration of talak should be actually made to the
wife (2.

him v. Syed Bibd (1888) 12 Mad. 63. 8ee consent,”” were held sufficient to consti-
also Hamid Al4 v. Imilazan (1878) 2 AlL tute a divorce.
71, where the words ““Thou art my (h) Furzund v. Janu Bibee (1878) 4 Cal. 588,
cousin, the daughter of my uncle, it thou ($) Sarabat v. Rabiabad, (1905) 30 Bom. 537.

KL e WMWMMWQ,\
M&.M'é, W\“’ﬁ_“"’ %v@’\- Pha “'\‘\‘ e L
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(({7 ; 1905) 30 Bom. 537. ) goest to thy father's house without my
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9 Thus where a Mahomedan belonging to the Hanafi sect went to a Kasi with two
witnesses, and after pronouncing the divorce of his wife in her absence had a talaknama
written out by the Kazi which was duly signed and attested by witnesses, it was held
that the fact that the declaration of talak was not actually made to the wife, bat
in her absence to the Kazi and the witnesses, did not vitiate the divorce; “such a
writing,” it was said, “ even though not communicated to the wife, effects an irrevocable
divorce as from the date of the document ® (ii.)

b/ 213. The divorce by talak, when the marriage is
consummated, may be effected in any of the three following
ways :—

(1) by a single declaration of talak, followed by
abstinence from sexual intercourse for the period of «ddat
(called talak aksan); or,

(2) by a declaration of talak repeated three times, once
during each successive takr (period between menstruation),
and accompanied by abstinence from sexual intercourse
until the third pronouncement (called talak kasan); or,

(3) by a declaration of talak repeated three times at
shorter intervals or even in immediate succession (7)(called
talak-ul-bidaat). But the triple repetition is but one of the
forms by which the irrevocability which is the essential
feature of talak-ul-bidaat is indicated, and a talak-ul-bidaat
is none the less valid though it may be pronounced by a
stngle declaration, provided it clearly indicates an interntion
irrevocably to dissolve the marriage (k).

When the marriage is not consummated, the divorce
may be accomplished by a single declaration of talak.

Hed. 72, 73, 83; Baillic, 206. As to iddat, see s. 160, above.

The Hanafis divide talak into talak-us-sunnat, that is, talak according to the
rules laid down in the sunnat or traditions, and talak-ul-bidaat, that is, heretical or
irregular talak. The talak-us-sunnat is again sub-divided into ahsan, that is, most
proper, and hasan, that is, proper. The talak-ul-bidaat or irregular divorce is good
in law, though bad in thcology. In the case of talak ahsan and talak hasam, the
husband has an opportunity of reconsidering his decision, for the talak in both these
cases does not become absolute until a certain period has elapsed (s.214), and the
husband has the option to rcvoke it before then. But the talak-ul-bidaat becomes
irrevocable immcdiately it is pronounced (s. 214). The essential feature of a talak-ui-
bidaat is its irrevocability. One of the tests of irrevocability is the repetition three

(#4) Sarabai v. Raliatai (19¢5) 20 Bom. 537, l (k) Sarabai v. Rabiabas (19¢5) 30 Bom, 587.
(J) See In re Abdul Ali (1583) 7 Bom. 150.
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times of the formula of divorce. But the triple repetition is not a necessary condition
of talak-wul-bidaat, for the intention to render a talak irrevocable may be expressed
in other ways also. Thus if a man says: “I have divorced you by a talak-i-bain
(srrevocabdle divorce)™, the talak is talak-i-bidaat, and it will take effect immediately
it is pronounced, though it may be pronounced but once. Here the use of the expres-
sion “ dain (irrevocable) ™ manifests of itself the intention to effect an irrevocable
divorce. It may here be said that a talak by writing belongs to the class of talak-
ul-bidaat, for in the absence of words showing a different intention, the writing must
be presumed to take effect from the time of its execution. (See sec. 2144A).

It is not essential to the validity of a talak ahsam or talak-ul-bidaat, that it
should be pronounced during the period of tahr (Hed.74). But when the talak-wi-
bidaat is pronounced during the period of menstruation, the talak loses its character
of irrevocability, and it may be revoked at the option of the husband at any time
before the expiration of the period of idaat, being the period within which a talak
may be revoked : see next section. ‘

The latter portion of cl. (1) and the first part of cl. (3) are taken almost verbatim
from Sir R. K. Wilson's Digest of Anglo-Mahomedan Law.

Shiah law.—The Shiah lawyers do not recognize the validity of talak-ul-
bidaat (¢). Talak under the Shiah law must be pronounced in the presence of two
competent witnesses (Baillie, Part II, 113).

L®214. (1) The talak called ahsan becomes complete
and irrevocable on the expiration of the period of iddat.

(2) The talak called hasan becomes comdplete and
irrevocable after the third pronouncement, and it is not
suspended until completion of the wddat.

(3) The talak-ul-bidaat becomes complete and irrevo-
cable immediately the repudiation is made, if such
repudiation was made during the Zakr of the wife and the
husband had no intercourse with her during that period ;
in other cases, it becomes complete on the expiration of the
period of iddat.

Until a talak becomes complete, the husband has the
option to revoke it, which may be done either expressly, or
in an implied manner such as resuming sexual intercourse.

Hed., 72, 73; Baillie, 206, 207, 285-289. In all the thrce forms of talak the
wifc is bound to observe the iddat, though in the second case, and under certain

circumstances in the third case, the divorce may become irrevocable befors completion
of the iddat. As to iddat, see s. 182 above. Sece also s. 224, cls. 1, 3, 5 and 6.

214A. In the absence of words showing a different
intention, a talak by writing operates as an irrevocable

(1) Baillle, Part II, 118

Divoroe by
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divorce (talak-i-bain), and takes effect immediately on the
execution of the document (talaknama) (m).

In a recent Bombay case (n), 8 Mahomedan appeared before the Kazi of
Bombay and exccuted a talaknama, which ran as follows: “As on account of
some disagreement between us there has arisen some ill-feeling, I, the declarant, appear
personally before the Kazi of my free will, and divorce Sarabai, my wife by Nika, by
one bain-talak (irrevocable divorce) and renounce her from the state of being my wife™.
The Court obscrved : “ The authorities show that a dain-talak, such as this, reduced to
manifest and customary writing, takes cffect immediately on the mere writing. The
divorce being absolute [and irrevocable], it is effected as soon as the words are written
‘even without the wife recciving the writing".” Note that the talak in the above case,
being talak-i-bain or “irrevocable™ talak, belongs to the category of talak-ul-bidaat,
the talak-ul-bidaat being the only kind of Zalak which becomes irrevocable immediately
it is pronounced. The other two kinds of talak, namely, talak-ahsan and talak-hasan
arc always revocable and the option to revoke continues for a certain period.

" 215. An agreement entered into before marriage, by

- which it is provided that the wife should be at liberty to

divorce herself from her husband under certain specified
conditions, is valid, if the conditions are of a reasonable
nature, and are not opposed to the policy of the Mahomedan
law. When such an agreement is made, the wife may,
on the happening of the contingencies, repudiate herself in
the exercise of the power, and a divorce will then take
effect to the same extent as if the talak had been pronounced
by the husband (o).

Tllustration.

[

\7 V' A enters into an agreement before his marriage with B, by which it is provided
that 4 should pay B Rs. 400 as her dowcr on demand, that he should not beat or ill-
treat her, that he should allow B to be taken to her father's house four times a year, and
that if he committcd a breach of any of the conditions, B should have the power of
divorcing herself from 4. Some time after the marriage, B divorces hcrself from A,
alleging cruclty and non-payment of dower. A4 then sues B for restitution of conjugal
rights. Here the conditions are all of a rcasonable nature, and they arc not opposed to
the policy of the Mahomedan law. The divorce is therefore valid, and 4 is not entitlcd
to restitution of conjugal rights : Hamidoolla v. Faizunnissa (1882) 8 Cal. 327.

Nuote.—The agreement in the above case was supported on the doctrine of tafweesz,
which is an essential part of the Mahomedan Law of Divorce. Under that law the
husband may in person repudiate his wife, or he may delegate the power of repud#ting
her to a third party or even to the wife (Baillie, 236) : such a delegation i
called tafwees. “When a man has said to his wife, ‘Repudiate thyself,’ she can
repudiate herself at the mecting, and he cannot divest her of the power ™ (Baillie, 252).

(m) Baillie, 233; Moulvi Mahomed Yusuf,
Vol III, 95: Sarabas v. Rubiabas (1905)
30 Bom. 537.

ﬁn) Sarabat v. Rabiabat (1%5) 30 Bom. 537.
0) Hamidoolla v. Fui t (1882) 8 Cal.
827,
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“ When aman has said to his wife, ‘Choose thyself a month or a year,” she may
exercise the option (of repudiation) a¢ any time within the given period ™ (Baillie, 240).
The agreement in the case cited above may be regarded as a case of repudiation by
the wife under an authority from the husband, in other words, as a talak by tafwees.
Such a divorce, though it is in form a divorce of the husband dy the wife, operates
in law as a talak of the wife by the husband.

LY 216. A talak pron‘o’ﬁnced under compulsion is valid.
Similarly a talak pronounced by a husband in a state of
intoxication is valid, unless the thing which intoxicated
him was administered to him without his knowledge or
against his will.

Hed. 75, 76 ; Baillie, 208, 209 ; Ibrahim v. Enayetur (1869) ¢ B. L. R. A. C. 13
(as to talak under compulsion). The reason of the rule is that a husband acting under
compulsion has the choice of two evils, one, the threat held out to him, and the other,
divorce ; and if he makes a choice of divorce, divorce will take cffect. As to the efficacy
of divorce pronounced in a state of voluntary intoxication, it is stated in the Hedaya,
that “ the suspension of reason being occasioncd by an offence, the reason of the speaker
is supposed still to remain, whence it is that his sentence of divorce takes effect, in order
to deter him from drinking fermented liquors, which are prohibited.”

Shiah law.—Under the Shiah law a talak pronounced under compulsion or in a
state of intoxication is not valid (Baillie, Part II, 108).

bl 0217. gl) A divorce by kkula is a divorce with the
consent, and at the instance, of the wife, in which she gives
or agrees to give a consideration to the husband for the

release from the marriage tie. In such a case the terms of

the bargain are matter of arrangement between the husband
and the wife, and the wife may, as the consideration,
release her dower and other rights, or make any other
agreement for the benefit of the husband.

(2) The divorce by kkula is complete and irrevocable
from the moment the husband repudiates the wife.

(8) The non-payment by the wife of the consideration
for a khula divorce does not invalidate the divorce, but the
husband may sue the wife to recover the amount payable
by her under the agreement.

Moonshee Buzul-ul-Raheem vo Luteefut-oon-Nissa (1861) 8 M. I. A. 379, 395.
Hed, 112-116 ; Baillie, 303 et seq,

Khwla means to lay down, “In law, it is the laying down by a husband of his
right and aathority over his wife.”

A khwla divorce is virtually a divorce purchased by the wife from the husband
for a pric:, and it is in this respect that Zhula differs from mudarat : sec next section.

bt ‘\'\“‘W e Sy U A e & b 1
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A\. 218 A divorce by mubarat or mutual release operates
as a complete discharge of all marital rights on either side.
It is effected by mutual consent, and it differs from khula
in that no consideration passes from the wife to the
husband. But, like kkula, it becomes complete and irrevo-
cable from the moment of repudiation.

Hed. 116 ; Baillie, 304.

Wife's Suit for Divorce.

219. The wife cannot divorce herself from her
husband except in the cases stated in sections 217 and 218.
But she may sue for divorce on the ground of her husband’s
impotency (8. 220), or on the ground of laan (imprecation)
(s. 221).

Suits by husbands for divorce are rarc, as a husband may divorce his wife
without judicial assistance, though the wifc cannot.

220. No decree will be made in a suit for divorce on
the ground of the husband’s impotence, unless it is proved
(1) that the impotency existed at the time of the marriage,
(2) that the wife had no knowledge of it at the time of the
marriage, and (3) that the marriage has not been consum-

mated.

If the above facts are established, the Court will
adjourn the further hearing of the suit for a year in order
to ascertain whether the infirmity is inherent or whether
it is merely supervenient or accidental.

If the defect is not removed within the aforesaid period,
the Court will make a decree dissolving the marriage on
the application of the plaintiff. ~The divorce becomes
irrevocable when the decree is made.

Hdd. 126-128; Baillie, 346-349. There is a difference of opinion as to whether
the year should be a lunar year or a solar year, and in Baillie's Digest of Mahomedan
Law it is statcd that the year isto commcnce from the “time of litigation™ But in
A.v. B.(1896) 21 Bom. 77, the further hearing appears to have been adjourned for a
year from the date of the order (sec p. 83 of the report).

Vadake Vitil v. Odakel (1881) 3 Mad. 347 is a case in which the impotency

.

alleged was not proved.
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221. If a husband charge his wife with adultery, the * Laan” or
wife may claim divorce by a suit: but “laan” does not "™ "
ipso facto operate as a divorce.

Hed {23 ; Baillie, 333-336. As to the second branch of the proposition, see Jaun
Besbee v. Beparee (1865) 3 W.~ R. 93.

7N 222. A wife is not entitled to claim divorce on any o other
other ground, not even if the husband fails to perform the ;% &
obligations which the marriage contract imposes on him recognized

for the benefit of the wife.

As to the obligations arising on marriage see s. 188 above. As to the obligation
of maintaining the wife, it is expressly stated in the Fatwa Alamgiri that “ a man is not
to be separated from his wife for inability to maintain her®: Baillie, 443. As to the
obligation of conjugal fidelity on the part of the husband, and payment of prompt
dotwer to the wife, and treating her with kindness, it is nowhere stated in the Hedaya
or Fatwa Alamgiri that conjugal infidelity, or non-payment of prompt dower, or cruelty
to the wife, is a ground of diverce. As to how far failure to perform the above obliga-
tions is a valid defence to a suit for restitution of conjugal rights, sce s. 199 above.

71A 223. The rule of “English law which makes the wifes costs
husband in- divorce proceedings liable prima facie to the i i for
wife’s costs, except when she is possessed of sufficient
separate property, does not apply to divorce proceedings

between Mahomedans.”

It was so laid down by the High Court of Bombay in 4. v. B, (1896) 21 Bom. 77.
That was a suit by a Mahomedan wife against her husband for divorce on the ground of
his impotency. The English rule is founded upon the doctrine of the Common Law,
according to which the husband becomes entitlcd upon marriage to the whole of the
wife's personal property and to the income of her real property.  Such b:ing the case, it
is but just that the husband should pay the wife's costs pending the hearing to
enable her to conduct her case against him. Under the Mahomedan law, however, the
husband does not by marriage acquire any interest in the property of the wife. Hcuce it
was held in the above case that the practice of the English Divorce Court should not be
applied to procecedings for divoree between Mahomedans.

As to Parsis, it is provided by the Parsi Marriage and Divorce Act, 1865, s. 33,
that in a suit for divorce or judicial separation, if the wife should not have an ind~pen-
dent income sufficient for her support and the necessary expenses of the suit, the Court
might order the husband to pay her monthly or weckly during the suit & sum not
exceeding one-fifth of the husband’s net income.

The question whether the rule of English law as to wifes costs applies to divorce
proceedings between Christians in British India presents some difficulty. Those
proceedings are now regulated by the Indian Divorce Act IV of 1869. Scction 7 of the
Act provides that the Courts under that Act should act and give relicf on principles and
rales as nearly as may be conformable to those on which the Divorce Court in England
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acts and gives relief. The said rule as to costs is one of the rules on which the English
Divorce Court acts in proceedings for divorce. Hence it has been held by the High
Court of Bombay that the rule applies to divoree proceedings between Christians under
the Indian Divorce Act (p). But then we have the provisions of the Indian Succession
Act X of 1865, which applics amongst othcrs to Christians. Section 4 of that Act
provides that “no person shall by marriage acquire any iunterest in the property of the per-
son whom he or she marries.” Hence a Christian husband, married in British India after
the date of the said Act, does not acquire any interest in the property of his wife. Thus
far the provisions of the Succession Act superscde the doctrine of the Common Law on
which the rule of the English Divorce Court as to the wife's costs is founded. Why
should then a Christian husband in British India be required to pay his wife's costs
pending the hearing of a suit for divorce under the Indian Divorce Act? The High
Court of Calcutta has held that a Christian busband is not, under the circumstances,
liable to pay the wife's costs (g). As to this contention, however, Farran, J., said in the
Bombay case above referred to : “ It does not appear to me that these provisions (that
is, of 8. 4 of the Succession Act) affect the rule as to costs which ought to be applicd to
the case” It is submitted that the decision of the Calcutta High Court is the correct
one, for 5.7 of the Divorce Act does not provide that the Courts under that Act should
act on all the rules on which the English Divorce Court acts and gives relief, but that
they should act and give relief on principles and rules as nearly as may be conformable
to those rules and principles.

Rights and Obligations of Parties on Divorce.

8 224. The following rights and obligations arise on

N

.

the dissolution of a contract of marriage by divorce, what-
ever may be the form of the divorce, and whether it is
effected by a judicial decree, or without it :—

(1) The wife is bound to observe the iddat during the
period specified in s. 182, but not if the marriage was not
consummated (7).

(2) If the wife observes the iddat, the husband is
bound to maintain the wife during the whole period of
iddat 5. 198).

(8) The wife cannot marry another husband until
after completion of her #da¢s. 182). And if the husband
has four wives, including the divorced one, he cannot marry
a fifth one until after completion of the iddat of the divorced
wife (s).

(4) The wife becomes entitled to the “deferred ”
dower (s. 204). And if the “ prompt” dower has not been
paid, it becomes payable immediately on divorce. But if

(») Mayhew v. Mayher (1894) 19 Bom. 293. l Er; Baillie, ¢8L
(7) Proby v. Proby (1579) 5 Cal 557, 3) Hed. 32; Baillie, 34
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the marriage has not been consummated, the wife is not
entitled on divorce to the whole of the unpaid dower, but
only to half the aggregate amount of the ¢ prompt” and
“deferred ” dower (¢).

(5) In the event of the death of either party before
the expiration of the period of idat, the other 1s entitled to
inherit to him or her in the capacity of wife or husband, as
the case may be, if the divorce had not yet become irrevocable
at the time of the death of the deceased ; the reason bein
that the divorce not having become irrevocable, the husbang
might have revoked it, if death had not supervened.

If the divorce is pronounced in death-illness (marz-ul-

maut), and the husband dies before completion of the wife’s

at, the wile is entitled to inherit from him, even though
the divorce had become irrevocable prior to his death, unless
the divorce was effected with her consent; the reason
of the rule being that a sort of inchoate right of inheritance
arises on death-illness, and the husband cannot defeat that
right while on death-bed. But the husband has no right
under similar circumstances to inherit from the wife, if the
wife dies before completion of her iddat, the reason being
that the divorce proceeded from him and not from the wife.

But where an érrevocable divorce has been pronounced
by the husband in ‘“health” and during the tahr of the
wife, the wife has no claim to inherit to the husband,
though the husband’s death may take place before the
completion of the period of iddat (u).

Neither the husband is entitled to inherit to the wife,
nor the wife to the husband, in the event of the death of
either of them afler the expiration of the period of iddat (v).

(6) Inthe case of a divorce completed by a triple
repudiation, it is not lawful for the parties to re-marry
unliess the woman shall have becen married to another
person, and divorced by him after consummation of the
marriage ().

The first para. of cl. (5) refers to the case where the divorce has not yet become
irrevocable and the husband dies before completion of the period of iddat. The second

(t) Hed. 44, 45; Balilie, 96, 97. (w) Hed. 108; Baillle, 290; Akhtaroon-Nissa
ﬁu; Sarabat v. Rabiabat (1905) 30 Bom. 537. v. Shardutoolla (1867) 7T W. R. 268
v) Hed 99, 100, 103; Baillle, 277, 278,
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para. refers to cases where the divorce is pronounced in death-illness. The third para.
refers to cases where the divorce pronounced is irrevocabls, that is to say, in the case
of talak-ul-bidaat which if made during the tahr of the wife becomes complete and
irrevocable immediately the repudiation is made. See s. 214 above.

Apostasy WX A 295 Apostasy from the Mahomedan religion of either

Special rules

Prosumption
as to
legitimaoy &
birth during
marriage

garty to a marriage operates as a complete and immediate
issolution of the marriage.

The marriage is in such a case dissolved without a divorce : Hedays, 66.

D.—PARENTAGE.
14-98
226. The subject of parentage in Mahomedan law
derives its importance from the special rules relating to
legitimacy and filiation by acknowledgment.

An illegitimate child, we have seen, can inherit from its mother alons and her
relations (s. 67). But a legitimate child is entitled to inherit also from its father and
his relations. And it has been scen, in s. 189 ante, that the issue even of an smrvalid
marriage (as distinguished from a void marriage) is also regarded as legitimate. In
Abdul Razak v. Aga Mahomed Jaffer (x), the question arose as to the legitimacy of a
son born to a Mahomedan by a Burmese woman. The marr'age of a Maho-
medan with a Burmese woman is only invalid, and not void (s. 183 ante), and
the issues of such a marriage are legitimate (5. 189 ante). The latter point, however,
does not appear to have been specifically argued before their Lordships of the
Privy Council, and it seems to have been assumed even in the judgment of their Lord-
ships that if the marriage was dnvalid, the claimant could not be considered legitimate.
This view, it is submitted, is in direct opposition to the rule of Mahomedan law,
according to which the issue of an inralid marriage are equally legitimate with the
issue of a lawful marriage. But the point not having been brought to the notice of
their Lordships, the judgment cannot be taken as denying that principle.

Legitimacy.

227. A child born of a married woman six months
after the date of the marriage is presumed to be the
legitimate child of the husband, but not a child born within
less than six months after the marriage (Baillie, 393).

The rule of the Indian Evidence Act, however, is that
the birth of a child at any time during the continuance of a
marriage is conclusive proof of its legitimacy, unless it can
be shown that the parties to the marriage had no access to

(®) (1893) 21 Cal 666, 21 L A. 56,



PARENTAGE. 135

each other at any time when the child could have been
begotten (s. 112 of the Evidence Act).

It is submitted that the rule of the Evidence Act
supersedes the rule of the Mahomedan law.

Tlilustration.

[ 4 marries B on 1st January 1905. B gives birth to a child on 1st March 1905.
A dies two days after the birth of the child. Can the child inherit from A1 It will
be entitled to inherit if it can be regarded as the legitimate child of 4. Under the
Mahomedan law, the child cannot be regarded as legitimate, it having been born within
less than six months after the marriage. Under the Evidence Act, it is legitimate, it
having been born during the continuance of the marriage. It is doubtful by which
of these two rules the question of legitimacy is to be determined: Muhammad
Allahdad v. Muhammad Ismail (1888) 10 All. 289, at p. 339.]

The Mahomedan law requires as a condition of legitimacy that conception should
commence after marriage ; an ante-nuptial child, therefore, is not legitimate under that
law (z). Under the Evidence Act, however, it is enough to establish legitimacy that
the dirth took place during the continuance of marriage, although the conception may
have commenced bgfore marriage. In other words, conception, and not birth, is the
slarting point of legitimacy according to the rule of Mahomedan law. If a child is born
within less than siz months after marriage, it is regarded under that law as illegitimate,
on the ground that it must have in that event been conceived before marriage. Mr.
Field, in his work on the Law of Evidence, says (p.552): “It may be supposed
that the provisions of this section [i.4., 8. 112 of the Evidence Act] will supersede certain
rather absurd rules of the Mahomedan law by which a child born siz months after
marriage, or within two years after divorce or the death of the husband, is presumed to
be his legitimate offspring.” On the other hand, Sir R. K. Wilson, in his Digest of
Anglo-Muhammudan Law, says (p. 184) that the rule of the Evidence Act is
really a rule of substantive marriage law rather than of evidence, and as such
has no application to Mahomedans so. far as it conflicts with the Mahomedan
rule seb out above. Assuming, however, the rule of the Evidence Act to be one of
substantive marriage law, we are unable to see why it should not be applied to Mahome-
dans. It istrue that the Mahomedan law of marriage, parentage, legitimacy, inheritance,
ete., is to be applied to Mahomedans, but that law is to be applied ezcept in 20 far as it
has been altered or abolished by legisiative enactment (see Chapter I ante). Itis
submitted, that the rule of the Evidence Act, s. 112, alters the rule of Mahomcdan law
set out in the present section. Whether the rule of the Evidence Act be a rule of
substantive law or of evidence, the fact stands that the rule finds its place in an
enactment which applies to all classes of persons in British India. There is, therefore,
no valid reason why it should not be applied to Mahomedans. The rcason of the rule is
quite immaterial in determining that question. If it is founded ou grounds of public
policy, it cannot surely be against public policy to extend it to Mahomedans, regard
being had especially to the fact that “ the Mahomedan Law raiscs a strong presumption
in favoar of legitimacy.”

() Ashrufood Dowiah v. Hyder Hossein Khan (1866) 11 M. L A, 94

név-
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228. A child born of a married woman within two
years after divorce or the death of the husband, is
presumed to be the legitimate child of the husband, but
not a child born more than two years after the dissolution
of the marriage by death or divorce (Baillie, 393-395).

But this rule of Mahomedan law, it is submitted,
must now be taken to be superseded by the provisions of
the Indian Evidence Act, s. 114.

In fact, it was held by the High Court of Calcutta prior to the passing of the
Evidence Act, that ‘ notwithstanding Mahomedan law, a Court of Justice cannot
pronounce a child to be the legitimate offspring of a particular individual when such a
conclusion would be contrary to the course of nature ard impossible™ (a). Hence it
was held in that case that notwithstanding Mahomedan law, a child born nineteen
months after the divorce of its mother by her former husband was not the legitimate
offspring of#that husband. That case was decided in 1871, that is, & year before the
passing of the Evidence Act. The decision, it seems, would be the same under s. 114 of
that Act. That section provides that “the Court may presume the existence of any fact
which it thinks likely to have happened, regard being had to the common course of
natural events,” etc. Having rogard to this rule, a Court would be justified in presuming
that a child born of a woman nineteen months after her divorce by her husband is not
the legitimate child of the husband.

Acknowledgment of paternaty.

#35 9229. Legitimacy is not a condition precedent to the
right of inheritance from the mother (s. 67); butitis a
necessary condition of the right of inheritance from the
father, and it depends upon the existence of a lawful
marriage between the parents of the claimant at the time
of hie conception or birth. When legitimacy cannot be
established by direct proof of such a marriage, “acknow-
ledgment” is recognised by the Mahomedan law as a
means whereby the marriage and legitimate descent may
be established as a matter of substantive law for the pur-
poses of inheritance ().

Acknowledgment has the effect of legitimation only in those cases where either
the fact of the marriage or its exact time with reference to the legitimacy of the child’s
birth is a matter of uncertainty. It is to be noted that the doctrine of acknowledgment
is an integral portion of the Mahomedan family law, in other words, it is a part of
substantive law ; hence the conditions under which it will take effect must be dctermined
with reference to Mahomedan jurisprudence, rather than to the Evidence Act (o).

(@) Ashruff Al4 v. Meer Ashad Al (1871) 16 Bibee Fazlatunnessa v. Musst Bibes
W. R 260. Kamarunnessa (1905) 9 C W. N. 852

®) Muhammad Allahdad v. Muhammad (¢) I
Ismail (1888) 10 AlL 289, 330; Musst
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£G 280. The acknowledgment by a Mahomedan of Acknowte

another as his legitimate child may be made either by
express declaration or it may be presumed from treatment
tantamount to acknowledgment of legitimacy (4). But mere
continued cohabitation with a woman does not suffice to
raise such a legal presumption of a marriage with her as
to legitimatize the offspring ; the cohabitation must be a
cohabitation as man and wife (as distinguished from “a mere
casual concubinage”) (¢), and the treatment must be such
as to amount to acknowledgment of legitimacy< /).

Tllustrations.

[(@) A child is born to a Mahomedan of a woman who had resided in his femalc
apartments for a period of 7 years prior to the birth of the child. It is proved that the
cohabitation was a continnal one (and not merely “ casual ), and that it was between
a man and woman cohabiting together as man and wife, and having that repute
before the conception commenced. It isalso proved that the child was born under bis
roof and continued to be maintained in his house without auy steps being taken on his
part or of any one else to repudiate its title to legitimacy as his offspring. These facts
are sufficient to rais> the prosumption of marriage and acknowledgment : Khajah
Hidayut v. Rai Jan (1844) 3 M. 1. A. 295. R

Note.—~In Mahomed Bauker v. Shurfoon Nissa (1860) 8 M. I. A. 136, there was
abundant evidencz of continuud cohabitation between the father and the mother of the
claimant ; but as there was no proof in that case of treatment tantamount to acknow-
ledgment, as in the above illustration, the claimant was adjudged to be illegitimate.

(b) A child is born to a Mahomedan of a woman who had been in his service
for some time before the birth of the child. It is alleged that the man entered into a
mutas marriage (g) with the woman, but the date of the marriage is not found. The
evidence shows that pregnancy commenced bdefore the woman had the acknowledged
status of a mutaa wife. It does not appear when the intercoursz began which led to
the birth, nor what the nature of it was, whether casual or of a morc permancnt
character. It is proved that ther: was no e¢xpress acknowlegment, and it appoars from
the evidenes that the treatment of the child was equivocal, he being sometimes treated
as a son and at others not. These facts are not sufficicnt to raisec a presumption of
acknowledgment : Ashrufood Dotwiah v. Hyder Hossein (1866) 11 M. 1. A. 94.]

It is to be notad that a mere recognition of the paternity of a child is insufficient
to confer upon the child the status of legitimacy. What is essential is that there
should bz an acknowledgment of the paternity of the child by the acknowledger as
his legitimate child. Therc must be, in other words, a real acknowledgment “ intended
to have the serious effect of conferring the status of legitimacy ™ (h).

21 I. A. 56; Mastt-un-nissa v. Pathan{

(@) Saiyad Waltulla v. Miran Sahed (1864) 2
B. H. C. 285

(&) Mahomed Buuker v. Shur foon Nissa (1860)
8 M. L A. 136, 159.

(/) Khujah Hidayut v. Rai Jan Khanum

(1844) 3 M. 1 A 295 Ashrufood Dowlah

v. Hyrder Hossein Khan (1866) 11 M. L A,

94: Mahammad Azmud v, Lalit Bequm

1881) 8 Cal 422 9 1. A 8; Sadakat

ossein v. Mahomed Yusuf (188:) 10

Cal 663, 11, L A 31; Aliwl Razak v,

Aga Mahomed Jafer (1893) 21 Cal 666,

(1904) 26 AlL 295; Musst. Bibee Fazdla-
tunnessa v. Musst. Bibee Kamarunnessa
(1905) 9 C. W. N. 352,

(9) A mutaa marringe is a sort of tempora
marriage recognised by the Akhbar-f-
Shiahs. Such a marriage terminates on
the expiration of the fixed period, and {t
may be dissolved earlier by mutual
consent

(B) Abdul Razak v. Aga Mahomed (1893) 21
Cal. 666, 21 L A. 56.

ment maydga
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231. The acknowledgment by a Mahomedan of the
paternity of a child as his legitimate offspring is not merely
primd facie evidence of the fact of legitimacy (z), but
affords a conclusive presumption thereof, and gives such
child the right of inheritance to him as a legitimate son or
daughter as the case may be (j).

Such an acknowledgment also gives to the mother of
the acknowledgee the right of inheritance to the acknow-
ledger, the law presuming from the acknowledgment of
legitimacy of the child a lawful union between the parents.

().

Note.—The acknowledged child may be cither a son or a daughter (1).

232. In order that an “acknowledgment” may have
the consequences mentioned in 8. 231, it 1s necessary that
the following conditions should concur :—

(1) the acknowledger must be old enough to be
the father of the acknowledgee ;

{2) the acknowledgee must not be known to be the
child of some other person ;

(8) the acknowledgee must confirm the acknow-
ledgment, if he is old enough to understand
the nature of the transaction ; but such con-
firmation is not necessary when the acknow-
ledgee is an infant ;

(4) thedoctrine of acknowledgment being founded
upon the presumed legitimacy of the acknow-
ledgee which the acknowledgment has the
effect of confirming (m), it follows that the
acknowledgee must not be an offspring of
adultery, incest or fornication. Hence a
child begotten upon a woman who was at

(#) In the matter of Biles Najibunnissa (1869) (4) Oomda Beebee v. Syud Shah Jonabd (1866) S
4B L.R,A C 55 W. R 142
(§) Muhammad Azmat v. Lalla Begam (1881) (m) Op. dshrufood Dowlah v. Hyder Hossein

8 Cal 422, 9 L A. 8; Sadakut Hosscin v. Khan (1866) 11 M. L A 94, where thelr
Muhomed Yusuf (1884) 10 Cal 683, 11 Lordships of the Privy Councll, after
I A 3L observing that the issue as to acknowledg-
(%) Ehajah Hidayatv. Rat Jan (1844) 3 M. L ment was properly framed, said (p 104):
A 295 318; Wise v. Sunduloontissa ‘It uses the word ‘acknowledgment’ in
(1869) 11 M. L A. 177, 183 ; Newab Malka its leyal sense, under the Mahomedan law
Jehan v. Muhammad (1873) Su&x Yol. L of acknowledgment of anteccdent right
A 1Y2; Khujoor 4 v. k h established by the acknowledgment on the

Jehan (1870) 2 Cal 184, 1993 3LA 291; acknowledged.”
Mahatala v. Ahmed Haleemoozooman
(1881) 10 C. L. R 293,
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the time the wife of another man (n), or the
sister of the acknowledger’s wife og, or a
prostitute (p), cannot be legitimated by any
acknowledgment.

Hed. 439 ; Baillie, 405.

Fourth Condition.—In Sadakat Hossein v. Mahomed Yusuf (1883) 10 Cal. 663,
L. R.111. A. 31, their Lordships of the Privy Council left it an open question as to
whether the offspring of an adulterous intercourse can be legitimated by any acknow-
ledgment. Referring to this case, Mahmood, J., obscrved in Muhammad Allahdad v.
Muhamwnad Ismail (1883) 10 All. 289, at p. 337: “There is no warrant in the
principles of the Mahomcdan law to justify the view that a child proved to be the
offspring of fornication, adultcry or incest, could be made legitimate by any ackow-
ledgment by the father. The rule is limited to cases of wncertainty of legitimate
descent, and procecds cntirely upon an assumption of legitimacy and the establishment
of sauch legitimacy by the force of such acknowledgment.™ This dictum has been
followed by the High Courts of Allahabad and Calcutta in the casc referred to in
Condition (4) above.

233. Once an acknowledgment of paternity is made,
it cannot be revoked either by the acknowledger or
persons claiming through him (g).

234. The Mahomedan law does not recognize Adop-
tion as a mode of filiation (7).

(n) Ldaqat Al4 v. Karim-un-Nissa (1893) 15 (q) Ashrufood Dowlah v. Hyder Hossein (1868)
All 396, 11 M L A 94; Muhammad dlahdad

(0) Atzunnissa v. Karim-un-Nissa (1895) 23 gl illuhammaa TIsmatl (1888) 10 AlL 289,
Cal 140 A
(») Dhan Bibt v. Lalon Bibt (1900) 27 Cal 80L (r) Muhammad Allahdad v. Muhammad

Ismatl (1888) 10 AlL 289, 340.

Ackrowledg-
ment of
legitimacy
irrevocable

Adoption no t
recognized



Age of
majority

CHAPTER XIII.
G UARDIANSHIP. Lo A0-137

235. For the purposes of this Cha.]pter, “minor ”

_ means a person who shall not have completed the age of

eighteen years.

See Indian Majority Act, IX of 1875, 5. 3, and the Guarndians and Wards Act, VII1

¢ of 1890, s. 4, cl. (1).

Power of the
Court to make
order as to
guardianship

Matters to be
consudered by
the Court in
appointing
guardian

Q'}236. When the Court is satisfied that it is for the
weltare of a minor that an order should be made (1)
appointing a guardian of his person or Jn'operty, or both, or
(2) declaring a person to be such guardian, the Court may
make an order accordingly.

Guardian and Wards Act, s. 7.

(5 qp 7 mee & T St

L.aqa « ae Lo W) .+0 o<l
237. (1) In appointing or declaring the guardian of
a minor, the Court shall, subject to the provisions of this
section, be guided by what, consistently with the law to which
the minor ¢s subject, appears in the circumstances to be for
the welfare of the minor.

(2) In considering what will be for the welfare of the
minor, the Court shall have regard to the age and sex of
the minor, the character and capacity of the proposed
guardian and his nearness of kin to the minor, the wishes,
if any, of a deceased parent, and any existing or previous
relations of the proposed guardian with the minor or his
property.

(3) If the minor is old enough to form an intelligent
preference, the Court may consider that preference.

Guardians and Wards Act, s. 17. The italicized words show that if a minor of
whose person or property or both a guardian is to be appointed or declared by the
Court is a Mahomedan, the Court is to have regard to the rules of Mahomedan law,
subject, however, to the provisions of sub-sections (2) & (3). See notes to s. 241 below,
as to the exact significance of the words last italicized. We now procced to enumerate
the principles of Mahomedan law relating to (1) the guardianship of the person of a
minor, and (2) the guardianship of his property. :
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Guardians of the Person of a Minor.

(01 238. The mother is entitled to the custody of her Zightof
male child until he has completed the age of seven years, custody of
and of her female child until she has attained puberty, and ®an
the right is not lost though she may have been divorced by

her husband (s).

Hed. 138 ; Baillie, 431. It has been held by the High Court of Calcutta that the
mother is entitled to the custody of her daughter who has not attained puberty in
preference even to the husband of the daughter: Nur Kadir v. Zuleikha Bibi (1885) 11
Cal. 649 ; Korban v. King- Emperor (1904) 32 Cal. 444.

Shiah law.—Under the Shiah Law, the mother is entitled to the custody of her
male child until he is weaned, and of her female child uniil she has completed the age
of seven years : Baillie, Part II, 95.

(%7 239. Failing mother, the right of custody of a boy Right of
under the age of seven years, and of a girl that has not 7%

attained puberty, devolves upon the following female ;:If(;%e;}'
relatives in the order enumerated below :— mother

(1) mother’s mother, how high so ever ;

(2) father’s father, how high so ever;

(3) full sister;

(4) uterine sister ;

(5) [consanguine sister] ;

(6) full sister's daughter ;

(7) uterine sister’s daughter ;

(8) [consanguine sister’s daughter] ;

(9) maternal aunts, in like order as sisters ; and

(10) paternal aunts, also in like order as sisters.

Hed. 138 ; Baillic, $32. Neither the consanguine sister nor her daugnier 1s
expressly mentioned either in the Hedaya or Fatwa Alamgiri ; the omission seems to be
accidental, for paternal aunts are expressly mentioued.

09 240. In default of all the female relatives mentioned Right of male
above, the right of custody passes to (1) the father, (2) pafernal
father’s father how high so ever, (3) full brother, (4) con-

sanguine brother, (5) full brother’s son, (6) consanguine

(s) Emperor v. Ayshabai (1904) 6 Bom. L. R. 536.
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brother’s son, (7) full paternal uncle, (8) consanguine pater-
nal uncle, and other paternal male relatives in the order
enumerated in the Table of Residuaries (s. 52).

No male is entitled to the custody of a female child

unless he stands within the prohibited degrees of relation-

ship to her.

Hed. 138,139 ; Baillie, 433.

(9} 241. Neither a mother nor any other female relative
mentioned in s. 239 is entitled to the custody of an infant,
if she marries a person not related to the infant within the
prohibited degrees ; but the right is restored on the dis-
solution of the marriage by death or divorce. Nor is she
entitled to retain custody of an infant, if she removes the

-infant to a distant place so as to render it impracticable for

Custody of
boy over seven
and of aduit
fewmnale.

the father to look after the child.

Hed. 138, 139 ; Baillie, 432, 436. The rcason of the first branch of the rule is
tbat the infant may pot be trecated with kindness, if the woman marries a person who is
not a near relative of the infant. In Bheecha v. Elaki Buzx (1885) 11 Cal. 574, the
qucstion arose as to whether the grandmother of a minor fcmale, or hcr paternal
uncle, was entitlcd to the custody of the minor. The minor had not attained puberty,
and she was marri.d toa boy tw.lve or fourtecn ycars of age. The mothcr of the
minor had marricd a person not relat.d to the minor within the probikited degrees.
No claim was made on buhalf of the husband. It was held that the grandmotber was
entitled to the custedy in profcrcnee to the patcrnal uncle (see s. 239). The Court
felt itsclf bound by the provisions of Mahomidan law, though it was -clearly
of opinion that under the circamsta=-~s the uncle of the girl wasa far prcforable
guardian to the grandmothcr. This case was decidi d in 1885, that is, five ycars before
the passing of the Guardians and Wards Act. Undcr that Act, howcver, the primary
cousid.ration for the Court is the welfare of the minor (s. 237 ante), and the provisions
of the law to which the minor is subj.ct are subordinated to that considcration.

A prostitute is not a fit and propcr person to be appointed guardian of an infant ¢
Abasi v. Dunne (1878) 1 All. 698. This, howcver, is not a special rule of Mahomedan
law, but a part of the gencral law of British India. Sce Guardians and Wards Act,
8. 17, cl. 2, stt out in s. 237 above.

It sccms that apostasy is not a ground of disqualification : Hed. 139 ; Baillie, 431.
See also Act XXI of 1850, and the notes to s. 191, '

\\1242. The father is entitled to the custody of a boy
when he has completed the age of seven years, and of a
girl when she has attained puberty. Failing father, the
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right ot custody devolves upon the paternal relatives
mentioned in s. 240.

Hed., 139 ; Baillie, 434 ; Idu v. Amiran (1886) 8 All. 322. The father is entitled
to the custody of a boy under seven years of age and of a girl that has not attained
puberty, only 1f there be no mother or any of the female relatives mentioned in s. 217
and competent to act. Sce s. 240.

243. The custody of illegitimate children belongs to Custedy of
the mother and her relations. childron

Macnaghten, 298, 4.
Guardians of the property of a minor.

172.244. The following persons are entitled to be guardians Guardians of
of the property of a minor :— property

(1) the father;

(2) the executor appointed by the father’s will ;
(3) the father’s father ;

(4) the executor appointed by the will of the father’s
father ;

If there be none of these, the Court has the power
to appoint a guardian, but it should select by preference
a male agnate of the deceased father.  {d st \hua (G kearsw o

Macnaghten, 304. For a list of male agnates, see the Table of Residuaries, s. 52. - I." A

The only relations by blood that are entitled as such to the guardianship of the
property of a minor are (1) the father, and (2) the father's father. No other relative
can claim to be such guardian as of right, not even the mother (£). Hence a mother
has no power to bind the estate of her minor children by mortgage, sale or otherwise
(), unless the transaction be manifestly for the benefit of the minor (¥). Nor is a
mortgage exccut d together by a mother, brother and sister of a minor, binding on the
minor, none of th- m being a guardian of the minor’s property (w). Similarly it has been
held that a mortgage executcd by the uncle of a minor is not binding on the minor ().

As to the powirs of a husband to d-al with the property of his minor wife, see
Hayath v. Syahsa Meya (1903) 27 Mad. 10.

417. A brother is nota guardian of her

sister's property: Bukshan v. Malda¢

Behary (1992) 29 Cal. 47 ¢ Haba v. 1869) 3 B. i R A C. 422, See also Husein
Shira,) «a (1895) 20 Bom. 199 Sita Ram eaam v. Zia-ul-Nisa Begam (1882) 6
v. Amir Begam (13886) 8 AlL 124, 338. Bom. 4°T.

(u) Id. (8) Ntzum-ud-din v. Anandi Prasad (1896)

(v) Mujtdan v. Ram Narain (190°) 26 All 22 18 AlL 373.

(w) Bhutnath v. Ahmed Hoscin (i885) 11 Cal |

(1) Pathummabt v. Vittii Ummachabl (1902)
26 Mad 7 4; Moyna Bii v. Danku
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245. A guardian of the property of a minor ma
gell the moveable property of the minor, but he cannot sell
any part of his immoveable property, unless the sale is
absolutely necessary or is for the benefit of the minor.

Baillic, 676 ; Macnaghten, 64, 305, 306; Hurbai v. Hiraji 20 Bom. 116, 121.
Sece also Kals Dutt v. Abdul Ali (1888) 16 Cal. 627.

If a porson is appointed or declared a guardian of the property of a Maho-
medan minor under the Guardians and Wurds Act, “ he shall not, without the previovs
permission of the Court (a) mortgage or charge, or transfer by sale, gift, exchange, or
otherwisc, any part of the immoveable property of his ward, or (b) lease any part of that
property for a term exceeding five years, or for any term extending more than one
year beyond the date on which the ward will ccase to be a minor ™ (s. 29). And itis
provided by s. 30 of the Act that a disposal of immoveable property by a guardian in
contravention of the foregoing provisions is reidabdle at the instance of any other person
affected thereby.

Guardians and Wards Act.

246. All applications for the appointment or declar-
ation of a guardian of a person or property or both of a
Mahomedan minor must now be made under the Guardians
and Wards Act, 1890,and the duties, rights, and liabilities
of guardians appointed or declared under that Act, are
governed by the provisions of that Act.

e ddunde
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[434947. A father is bound to maintain his daughters aeitemnss> <4
until they are married, but he is not obliged to maintain his ¢ **#é*
adult sons unless they are disabled by infirmity or disease.
The mere fact that the children are in the custody of their
mother during their infancy !s. 238) dues not relieve the

father from the obligation of maintaining them (y).

MAINTENANCE OF RELATIVES.

17, 7

/45" If the father is poor, and incapable of earning anything
by his own labour, the mother, if she has got property of
her own, is bound to maintain her unmarried daughters
and such of her adult sons as are disabled.

Hed. 148 ; Baillie, 465-458. As to maintenance of wives, sce s. 196 ot seq.

+130248. Children in easy circumstances are bound to Maintenaner
maintain their own parents, although the latter may be able 2%
to earn something for themselves.

This section is & reproduction of the first marginal note on p. 461 of Baillie's
Digest. See also Hedaya, p. 148.

[S> 249. Persons in easy circumstances may be compelled wmainonane:
to maintain their poor relations™ within the prohibited iher
degrees in ﬁ)rogortion to the shares which they would

inherit on the death of the relative to be maintaine\ug | l

them. AR MU&& A le au:)fd*q S\ N
Baillie, 463. X ook cana con ot Goom e hualy

» v

250. If the father neglects or refuses to maintain his starutory
legitimate or illegitimate children who are unable to *Yisation
maintain themselves, he may be compelled, under the e o
provisions of the Code of Criminal Procedure, to make a A#* childron
monthly allowance not exceeding fifty rupees for their

maintenance.

8ee Criminal Procedure Code, s. 488. If the children are illegitimate, the refusal
of the mother to surrender them to the father is no ground for refusing maintenance.
Kariyadan v. Kayat Beeraw (1885) 19 Mad. 461.

(¥) Bmperor v. Ayshabai (1904) 6 Bom. L. R 536,
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INDEX.

The references throughout arve to pages.

Abu Hanifa,

founder of the Hanafi sect of Sunnis, 11
disciples of, 11

Acknowledged kinsman,
definition of, 58

Acknowledgment,
legitimation by, 136
conditions of, 138
may b2 express or implied, 137
effect of, 138
irrevocability of, 139

Administrator,
vesting of estate in, 13
suit against, 18
may sue without letters, except for
recovery of debt, 23

Adoption,
not recognized in Mahomedan law, 139

Agreement,

enabling wife to divorce herself from
husband, 128

enabling wife to live scparate from
husband, 120

cnabling wife to live with her parents,
120
Arlat,
what is, 89

Bequest,
to heirs, 68
for pious purposes, 71
consent of heirs, when necessary, 68, 70
to unborn persons, 71
to a child in the womb, 71
of life-interest, 70
revocation of, 72
se¢ Legacy and Will

Birthright,
not recognized in Mahomedan law, 25
Brother,

@) full—
is a residuary, sse tab. of res., 36A

Brother—(contd.),
(ii) consanguine—
is a residuary, see tab. of res., 36A
(iii) wterine—
is a gharcr, see tab. of sh., 30A
Brother's daughter,
is a distant kinswoman of the third
class, 48, 54
Brother’s daughter's children,
are distant kindred of the third class,
18, 54
Brother’s son h. I. s.
@) full—
is a residuary, see tab. of res., 36A
(i1) consanguine—
is a residuary, see tab. of res., 36a
(iii) wterine—
is a distant kinsman of the third
class, 48, 54
Consanguine brother,
is a residuary, see tab. of res., 36A
Consanguine brother’s daughter.
is a distant kinswoman, 18, 54
Consanguine brother’s son,
i a residuary, see tab. of res., 36A
Conversion to Mahomedanism,
cffect of, 7
after marriage, 7
Creditor,
suit by, against legal representative, 18
suit by, against heirs, 18
Cutchhi Memons,

Mahomedan law applies to, except in
matters of succession, 7

Cy-prés,
doctrine of, 96
Daughter,

as a sharer, see tab. of sh., 30A
as a residuary, see tab. of res., 36A
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Daughter’s children,
are distant kindred of the first class,
48,49

Death-illoess,
what is, 74
gifts made in, 74
acknowledgment of debt in, 75

Debts,
payment of, 12
liability of heirs for, 17
alienation of share before paymeant of, 14
alienation of estate for payment of, 22
recovery of, when due to a deceased

Mahomedan, 22

death-bed acknowledgment of. 76

Distant kindred,

definition of, 28

four classes of, 47

list of, 48

of the first class, rules of succession
among, 49

of the szcond class, rules of succession
among, 53

of the third class, rules of succession
among, 654

of the fourth class, rules of succession
among, 56

Divorce,
(%) tal:k, or divorce by husband—

puberty of husband necessary to
validity of, 125

valid, thcough pronounced wunder
compulsion or in a state of volun-
tary intoxication, 129

whether £+laR must be addressed to
wife, 135

no particular words necessary, 125

three kinds of, 126

when irrevocable, 137

bylggfwacz or delegated authority,

(#4) kAwla, or divorce by mutual consent
—consideration from wife, a neces-
sary element of, 139

(ii5) mubarat, or divorce by mutual con-
sent—distinguished from khula, 130

impotency of husband, a ground of,
130

laan, a ground of, 131

wife's costs not allowed in a suit
for, 131

apostasy, a ground of, 134
effect of, 132, 133

INDEX,

Dower,
definition of, 120
may be fixed at, before or after mar-
riage, 131
maximum and minimum of, 131
“proper,” 131
distinction between
“deferred,” 131
whol: prasumed to be “ prompt,” when,
133
wife’s rights
“ prompt,” 123
natare of widow’s claim for, 122, 1
effect of divorce on claim for, 132

“prompt™ and

on non-payment of

Escheat,
to the Crown, 58

Estate,
application of, of a deceased Mahome-
dan, 13
vesting of, in cxecutor and adminis-
trator, 13
devolution of, upon heirs, 13
distribution of, 17

Executor,

position of, under pure Mahomedan
law, 13

vesting of estate in, 13

suit against, 18

may sue without probate, except when
the suit is for the recovery of & debt,
23

need not be a Moslem, 72

powers of, 72

False Grandfather,
definition of, 29
is & distant kinsman of the second clasa,
48, 63

False Grandmother,
definition of, 29
is a distant kinswoman of the second
class, 48, 63

Father,
as sharer, ge¢ tab. of sh., 30A
as residuary, see tab. of res., 364
may inherit both as sharer and residu
ary, 38, 39

Funeral expenses,
payment of, first charge upon estate, 12
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aitt, 1ddat,
definition of, 76 period of, 115
capacity for making, 76 marriage before completion of, 113, 132

insolvency of person making, 76

need not be in writing, 76

delivery of possession, a necessary condi.
tion of, 79

of actionable claims and incorporeal
property, 77

of equity of redemption, 77

of future property, 78

of property held adversely to donor, 78

of immoveable property, how completed
81

of property in possession of donee, 82

of mushaa, 82, 83

to two or more donees, 84

to unborn persons, 84

to minors, 84

by a father to his minor child, 85

by busband to wife, 85

in futuro, 85

with conditions, 86

revocation of, 87

made in death-illness, 76

Grandfather,
true, vide True Grandfather
false, vide False Grandfather

Grandmother,
true, vide True Grandmother
false, vide False Grandmother

Guardian,

power of court to make order as to
guardianship, 140

matters to be considered by eowrt in
appointing, 140

of person, 141

of properly, 143

applicability of Guardians and Wards
Act, 144

Hiba-ba-shart-u)-ewaz,
definition of, 88

Hiba-bii-ewaz,
definition of 88

Homiclide,
as & bar to succession, 37

Husband,
is a sharer—see tab. of sh., 30A

maintenance of wife daring, 119, 132
rights of inheritance how affected by
death before completion of, 133

1llegitimate child,
inherits from mother only and her
relations, 69
Increase,
doctrine of, 34

Inheritance,
devolution of, 13
renunciation of, 26
rights of, how affected by death before
complction of iddat, 133
Joint family,
rules of Hindu law of, not applicable to
Mahomedans, 27
Justice, equity, and good comsci-
ence,

portions of Mahomcdan law applied
on grounds of, 2, 3

law of Gifts applicd in Madras Presi-
dency on grounds of, 84

law of Pre-cmption applied on
grounds of, 104

Khojas,

Mahomedan law applies to, except in
matters of succession, 7

belong to Ismailia sect of Shiahs, 9

Koran,
interpretation of the, 10

Legacy

subject of, 71

abatement of, 71

lapse of, 71

se0 Bequest and Will
Legateeo,

universal, 58
Legitimacy,

presumption as to, 134, 136
Letters of Administration,

when necessary, 33
Mahomedan,

who is, 7
Mahomedanism,

conversion to, 7
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Mahomedan law,

introduction of, into British India, 1, 6

portions of, ezpressly dirceted to be ape
plizd to Mahomedans, 2, 3

portions of, applied on groundsof justice,
equity, and good conscience, 2, 3

portions of, not applicd to Mahomedans
toall, 2, 3

sources of, 10

interpretation of, 10, 11

applicability of, to converts to Mahome-
danism, 7

no right of representation in, 25

birthright, not recognized in, 25

vested remainder not recognized in, 26

Maintenance,
of wife, 119
of childrcn, 145
of parents, 145
of other relations, 145

Marriage,
is a civil contract, 114
who may contract, 114

(i) valid, requisites of—
1. puberty and sound mind, 114

2. cons2nt of father or grandfather
when puberty not attained, 117

3. proposal and acceptance, 114
4. presence of witnesses, 114
6. the woman must not be wife of
another man at time of mar-
riage, 114
6. the man must not bc husband of
four wives at time of marriage,
116
7. the woman must have completed
her iddat, 115
8. the woman must not bc an idola-
tress, 116
9. she must be a Mahomedan, 115
10. the parties must not be related to
cach other within prohibited
degrees of consanguinity, aff-
nity, or fosterage, 115, 116
effect of, 116
(i4) invalid, what is—
1. when contracted withont wit-
nesses, 114
2. when the wife is an idolatress, 115
3. when the husband is a non-
Moslem, 115
effect of, 116

Marriage—(contd),

(#id) illegal or void—
1. when contracted before comple-
tion of iddat, 116

2. when prohibited by reason of
consanguinity, affinity, or
fosterage, 115, 116

3. with a wifc’s sisters, during wife’s
lif. time, 116
cffcet of, 117

(#v) of minors—
may be contracted by guardian, 117
guardians for marriage, 117

valid if brought about by father or
grandfathcr, 117

voidable if brought about by any
other guardian, 118

(®) of lunatics

subject to same rules as marriage of
minors, 118

Missing persons,

rule of succession rclating to, 59

Mosque,

wakf of mushaa for, 93
public right of worship in, 103

Mother, ’

is a sharer, see tah. of sh., 30A

Musnaa,

what is, 82

gift of, 82, 83

wakf of, 92

doctrine of, not recognized in Madras
Presidency, 84

Mutawali,

who may be, 100

powers of —
(3) to mortgage or sell, 100

(i1) to grant lcases, 101

(i#) to incrcase allowance of ser-
vants, 102
(iv) to appoint snccessor on death-
bed, 101
remuneration of, 102
removal of, 102
appointment of new, 100
office of, not transferable inter vivos, 101
office of, not attachable, 102
personal decree against, 102
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Pre-emption, Sajjad-i-nashin,
definition of, 104 office of, 103
who may claim, 105 Sharers,

ariscs from sale, 106
ground of, to continue up to decree, 107

whether buyer should be a Mahomcdan,
107, 108

seller and  pre-emptor
Malhomecdans, 108

when sale is made to a shafes, 108, 109

forms to be observed, 110

tender of price not essential, 111

right of, extinguished on death of pre-
emptor, 111

lost by acquiescence, 112

not lost by rcfusal of offer before
sale, 112

suit for, 112
legal device for evading right of, 113

custom of, recognized among Hindus in
Bahar and Gujarat, 104

sect-law as governing, 113

should be

Probate,

expenses of, 12

when necessary, 23
Prohibited degrees,

of consanguinity, 115

of affinity, 116

as between foster-relations, 116
Puberty,

age of, 114

definition of, 28
rules of succession among, 30, 36
table of, 30A

Shiahs,
diffcrent sects of, 9
law of inheritance ameng, 59, 66

Sister,
G) full—

as a sharer, see tab. of sh., 30A
as a residuary, see tab. of res., 36A

(@) consanguine—
as a sharer, see tab. of sh., 304
as a residuary, se¢ tab. of res., 36A

(3ié) uterine—
is a sharer, see tab. of sh., 30A

Sister’s children,

are distant kindred of the third class,

18, b4

Son,

is a residuary, see tab. of res., 36A
Son’s daughter,

as a sharcr, see tab. of sh., 30A
as a residuary, see tab. of res., 36A

Son’s daughter’s children,

arc distant kindred of the first class,
48, 49

. . 4
marriage before, see Marriage, (iv) of Son’s son, h. 1, 8.

minors

talak before, 126
Renunciation of Inheritance, .

how far binding on the hcir, 26
Residuaries,

definition of, 28

table of, 364

female, 42
Residue,

peculiar features of, 44
Restitution of conjugal rights,

suit for, by husband, 119, 120
Return,

doctrine of, 44
Revocation,

of bequests, 72

of gifts, 87

of wakf, 92

of talak, 127

is a residuary, see tab. of res., 36
Spes successionis,

not hceritable, 25

not transferable, 26
Step-children,

are not heirs, 59

Step-parents,
are not heirs, 59

Succession,

governcd by the law of the sect of the
deceased, 12

principles of, among sharcrs and residu-
aries, 41, 44
Successor by contract,
definition of, 58
Sunanis,
different schools of, 8

change from one 8Sunni sect into ano-
other, 8
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Talak,
by writing, 127
266 Divorce
True Grandfather,
definition of, 29
a8 a sharer, ses tab. of sh., 30A
ag a residuary, see tab. of res., 364
may inherit both as sharer and residu-
ary, 39
True Grandmother,
definition of, 29
is a sharer, s¢¢ tab. of sh. 30A

Trusts,

law of private, 89
law of pablic, ss¢ Wakf

Uancle (maternal),
is a distant kinsman of the fourth class,
18, 56 .
Uncle (paternal),
(i) full—
is a residunary, ses tab. of res., 364

(i5) consangwine—
is a residuary, see tab. of res., 364
(448) wterino—
is a distant kinsman of the fourth
class, 48, 56

(Maternal) uncie’s children,
are distant kindred of the fourth class,
48, 56

(Paternal) uncle’'s son, h. 1. s.,
@) full—

is a residuary, see tab. of res., 36a

(45) oonsanguine—
is a residuary, see tab. of res., 36a
(34i) wtorime—
is & distant kinsman of the fourth
olass, 48, 56

INDEX.

Universal legatee.
definition of, 58

Usury,
Mahomedan rule against, a moral pre
cept ouly, 4

Vested Inheritance,
meaning of, 27

Vested remainder,
not recognized in Mahomedan law, 26

Wakf,
definition of, 90
who may create, 91
form of, immaterial, 91
may be testamentary or inter vives, 91
limits of power to make, 91
when complete, 91, 92
revocation of, 92
of moveable property, 90
of mushaa, 92, 93
contingent, 93
characteristics of wakf property, 93
family scttlements by way of, 98, 98
operation of, may be postponed, 98
illusory, 95
evidence of intention as creating, 99

Wite,
is a sharer, see tab. of sh., 30A
maintenance of, 119

wii,
leading authorities on the subject of, 67
who can make, 87
form of, immaterial, 68

extent of power to dispose of preperty
by, 70

ses Bequest and Legacy
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