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Nothing can so effectually contribute to the .permamency of any
Joreign dominion as preserviné to the governed their ancient established
practices, civil and religious, and protecting them in the exercise of their
own institutes ; Jor however defective and absurd these may n many
instances appear, they must be infinitely more acceptable than any which
their governors could offer ; since they are supported by the accumulated |
prejudice bf ages, and in the opinion of their followers derive their origin 1
from the Divinity Himself.—Hamilton’s Preliminary Discourse on the i
Hedaya.~Ep. .
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PUBLISHERS' PREFACE.

—_———

IN issuing a fifth edition of this work of undoubted authority, oppor-
tunity has been taken to bring up to date the Digest of reported casgs con-

' tained in the Appendix. It now embracesall important decisions from 1793
. to 1881. This was considered all the more necessary as this is one of the

text books for the law Examinations, and is a work: constantly referred to
both by the Profession and the Courts since the abolition of the office of
Mahomedan law officer in the old E. I. Co.’s Courts.

HIGGINBOTHAM & CO.
January, 1882. .
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PREFACE

TO THE

SECOND EDITION.

[ —

No WoRk was ever ushered into existence with greater diffidence than the
Principles and Precedents by SiR WiLLiaM MacwagETsN. The author ocould
scarcery bave anticipated when presenting it to the Judicial Service, that almost
from the very day of its publication, it would bave been considered the safest

ide in the administration of Mshomedan Law, and an indisputable anthority
gtl.h by the Crown and Mofussil Courts. The accaracy of its doctrines has been
established by the concurrent testimony of innumerable Futwas, delivered by
Moofties and Canzies, whose lives had been exclusively devoted to the stundy of
this particular Law; and such has been the success attending the produotion,
that after a test of years, before every Court in India, as well as before Her
Majesty’s Privy Council, not & single principle has ever been questioned, nor a
single conolusion over-ruled. .

Notwithstanding the value and utility of this work it has Mmo extremely

searce. Apology is therefore unnecessary for placing a new Edition within the
reach of the Bench, the Bar, and the Student.

It is to be feared that in Madras the Mahomedan Civil Law has not been
cultivated with the same degree of attention as in Bengal and the North West.
This is probably owing to the few cases connected with it whioh occur, and to the
facility of obtaining Fatwas from the Law Officers attached to the Session Courts.
A knowledge of this branch of law, is, however, as necessary to all concerned in

-the administration ot Civil Justice, in Southern India, as & knowledge of any

other ; for notwithstanding the means at hand of obtaining an exposition, neither
an Advocate nor a Judge can do justice to a case, unless, he be thoroughly
acquainted with the principles on which the decision ought to be based. 'I'he time
moreover is fast approaching when She means of obtaining assistance for determin-
ing what the law 18, may be either totally withdrawn or confined to the Presidency
Courts. On the promulgation of the contemplated Oriminal Code, the office of
Moofty Sudder Ameen, to which the exposition of this law is at present entrusted,
will in all probability be abolished; aud in this event, it may be anticipated,
that Mahomedans, capable of deriving instruction from original sources, may,
through want of inducement to prosecute the study, divert their attention to more
remunerative pursuits. The possibility of such an ocourrence will perhaps have
the effect of directing greater attention to this branch of law, and may render it
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expedient to demand a greater degree of knowledge of its doctrines, than has
hitherto been required of Candidates for Judicial diplomas.

The principles of the Mahomedan Law being fixed and intimately blended
with the religion® of the people, uncertainty can only arise from erroneous appli-
cation ; and as any interference with, or wrong application of, the law, is likely to
be considered an outrage on the Mahomedan religion itself, nothing further need
be said to show, how indispeneable is an acourate knowledge of the principles to
all concerned in the administration of justice in India. Although in the Madras
Presidency, public Officers are not often required to enforce the provisions of
this law, yet as they are bound to do so when called upon, it is impossible to
foresee the mischievous consequences which may ensue, should a decision be passed
calculated to exoite the religious jealousy of the Mahomedan population.

s

The works on Mahomedan Law accessible to the English Student, although .

not very numerous, are sufficient to impart sufficient knowledge for all practical

purposes. If a few more standard Arabic authorities were translated, perbaps *

the Bench and the Profession might have at command, sufficient means of
satisfactorily dealing with intricate questions, should the contingency adverted to
ocour, and the construction of the law, according to their own judgment, become
& matter of necessity.

A brief notice of English Books on the subject may prove of use to those
who are about to commence the study.

As an aunthority and a Text Book, MacNaeHTEN’S Principles stand foremost °

and will never be surpassed. So valuable is this work that two attemptas have

been made to supply the demand for it. A useful Manual founded on the .

Principles, and enriched with Extracts fron ELBERLING on Inheritance, &o., was
published in 1857, by Mr. Sanocorar CHARL0O, of the Madras Sudder Bar: and a
reprint by Professor WiLsoN, of the Principles, without the Precedents, appeared
at the commencement of this year.

Mr. Bamin’s Law of Inheritance is a valuable Treatise, but is not easily -

procurable in India. It is based on the originsl text of the Sirrajeyyah and its
Commentary, the Suruffeea, Standard Arabic Works on the Soonee System of
Inheritance. Abridged Translations of these Books, as well as a Translation of
the Bigyato'l-bahith, a Law Tract on Inheritance in verse, are to be found among
the works of Sir WiLLiax JoNes. The whole doctrine of inheritance appears to
be chiefly based on the Sirrajeyyah and its commentaries, and Sir WiLL1aM in his
Prefacef says, “ I am strongly disposed to believe that no possible question could
occur on the Mahomedan law of succession, which might not be correctly and
rapidly answered by the help of this work” (the Sirrajeyyah).

The Law of Sale by Mr. BaiLLik, was prepared from the Futawa Aulumgiri.
He describes it as a * faithful transcript’’ of the original, but perhaps it may

# Hamilton’s Preliminary Discourse, p. XXXI.
+ Complete Works, p. 204, Vol. 8, Ed. 1807.
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be regretted that gentleman did not adopt the course, which seems to have
suggested itself to him, of endeavouring to render the book * more readable” by
re-casting the materials. .

ELBERLING’S Treatise on Inheritance, Gift, Will, Sale and Mortgage, containa
a Compendium of the Mahomedan Law on those subjects, and as it likewise
treats of the Hindu Law, it is a highly useful hand-book of reference. Having
had the advantage of the labors of MacNagHTEN and BarLue, the author has
succeeded in rendering the Chapter on Inheritance, more intelligible to the
Rtudent, than either of those writers.

The Hedaya or guide, s Commentary on the Mussulmaun Laws, Civil and
Criminal, is the sheet anchor of the Mahomedan Lawyer. It contains a faithfal
representation of the doctrines of ABu Hanrram, and his disciples ABU Yusur
and the Imam MaHoMED; and to use the words of a Mahomedan Author, it
{:hss lbeet,l' .deolared like the Koran, to have superseded all previous books * on
‘the law.

This work was translated by Mr. HaMiLToN under the auspices of the
celebrated WarreN HastiNgs, than whom, no (Governor ever displayed a more
laudable desire to place within the reach of the Service the means of becoming
acquainted with the laws of the country. The translation is contained in four
thick quarto volumes, but is rarely to be met with, except in the Libraries of a
few Courts.(a)

The above are the only English authorities in use and all relate to the
Soone Civil Law prevalent in India. A general digest of the Imamiyah or
Shia law, was compiled under the superintendence of Sir WiLLiaM JoNEs. -

e first part of this work was translated by Captain, afterwards Colonel BarLLie,
who unfortunately left the remainder unfinished. This fragment, (which also
has become scarce), and a few casual notices in other works, afford the only means
within the reach of the English Student, of forming an acquaintance with
the Shia Civil Law, which the Courts are bonud to administer when litiganta
of that sect come before them.t It is therefore scarcely possible that the Shia
law can be well understood, at least, in the Madras Presidency. Its cultivation
_moreover has received no encouragement, the Court of Foujdaree Udalut having
declared, that the circumstance of “ Candidates for employ being of the Shea
sect, will constitute an insuperable objection to their appointment to the office
of Moofty Sudr Ameen.”}

The Student in the course of his reading will find frequent allusions, to the
Fatawa Kazi Khan and the Fatawa Alamgiri. The former has never been
translated, and a portion only of the latter was rendered into English by Bamviz
in his Law of Sale. The Fatawa Kazi Khan is reckoned to be of equal authority

# Morley’s Administr&tio'n of Justice in British India, p. 289.
° %+ 2, Moore’s Indian Appeals, p. 441.
. 1 Freere's Circular Letters, Madras, p. 167. .

(a) Since the above was written, a new Edition of this scarce work has been repro-
duced, with Preface and Indes by STANDISH GROVE GRADY, Barrister-at-Law, Recorder of
Gravesend, in 1 Vol. Mr. GRADY is also the author of “ THE HiNDU LAW OF INRERITANCE,”
and “THE MAHOMEDAN LAW or INHERITANCE."”
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with the Hedaya : and it was a question when WaRREN Hasrmias resolved on a
translation of a standard work, whether the Fatawa Alamgiri, or the Hedaya
should be selected.* MorLey describes it as a bare recital of Law Cases without
arguments or proofs ; but as the Hedaya contains the arguments, it may perbaps
be considered a fit ccmpanion to that work. Should it ever be resolved to place
at the disposal of the Service, translations or compilations from any other Arabic
aunthorities, it may probably be found that none are so deserving of preference
a8 these collections.

. The British Indian Legislature has ever scrupulously endeavoured to avoid
interference with the religious prejudices or institutions of their native subjects,
and in Clause I, Sec. XVI, Reg. I1L. of 1802, (Madras Oode), provided that the
Mnbom.odm. Laws shall, where Mahomedans are concerned, govern suits regarding
succession, inheritance, marriage and caste, and all religious usages and institu-
tions. In ouly one single particular, legislative interference with respect to
inheritance and succession has taken place, viz., in the case of apostacy or change
of rell_gnon._ MacNagHTEN Bays, (p. 1, par. 6) * difference of religion” excludes
from inheritance; and BaiLtie (Iuh. pp. 24, 25), that “ difference of religion is
such an impediment to inberitance, that an infidel cannot, in any case, be heir
to a believer, nor a believer to an infidel.” * Apostates are declared to be
incapable of inheriting to any one, even to apostates like themselves; partly
88 & punishment for their gnilt, in abandoning the faith; and also,

they are not considered to be of any religion, the law refusing to acknowled
them as belonging even to that to which they have apostatized.” But
Legislature in Act XXI of 1850 ruled, that, * so much of any law or usage now
in force within the territories subject to the Qovernment of the East Indis
Company, as inflicts on any person forfeiture of rights or property, or may be
held in any way to impair or affect any right of inheritance, by reason of his, or
her renonnqu:g. or having been excluded from the communjon of sy religion, or
being deprived of caste, shall cease to be enforced as law in the Courts of the
East India Company, and in Courts established by Royal Charter within the
said Territories.’

Adherence to the Mahomedan Law of Procedure, Slavery or Contracts,
never having been guaranteed, interference therewith on the ground of publio
policy is open to Government, and is not likely to attract more than ordinary
attention. Act V of 1843 which abolished slavery was allowed to pass withont
s murmur. It declares invalid all rights arising out of an alleged property in
the person or services of another as a slave, and places slaves and freemen on
the same footing as respects property and rigi)ts. .

Some difference of opinion ;[p s to have existed in the Bengal Courts
regarding the application of the Mahom ]
emption, but Act XIV of 1859, the present Indian Statute of Limitation, has
placed the subjeot on an intelligible basis.

Contracts not having been specified in Clause I, Section XVI, Reg. III. of
[ . ,

* Hamilton's Preliminary Discourse to the Hedays, p. XLIV.

.

edan Law of Limitation, to cases of pre-
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1802, suits connected with the subject have been.occasionally treated by the
Mofussil Courts in an unsatisfactory manner, decisions having been passed,
sometimes, in acoordance with the Hindu or Mahomedan Law; sometimes,
sccording to custom ; sometimes, aocording to principles of European Laws;
and sometimee, according to the rule of justice, equity and good conscience.
With respect to the application of the Hindu Law of Oontracts, Mr. Justice
Sraaxer, of the Madras Sudder Court, observes, at page 73 of his Manual,
“ wherever equity may not be imperilled, the Court would respect this branch
“galso of the law, as what should naturally govern the transactions of the
“ people with one another, and the more so as the Supreme Courts of the
“ Crown are enjoined to dispense it. And with respect to the application

of the Mahomedan Law, Mr. BaiLis in his preliminary Remarks to the -

Law of Sale, says, “ It is an admitted principle of jurisprudence, that contracts
are to be construned according to the intention of the parties, except when
opposed to the policy of the law of the Country. Recourse is had however to
that law as the best interpreter of intention when not sufficiently expressed,
because its general provisions are presumed to be in the view of the parties
when they enter into a contract. This supposition could hardly be made by a
Judge of the Company’s Courts when construing a contract between Mahomedans,
and a question of some difficulty might arise, whether such a contract when
ambiguous, should be equitably construed according to the general law
of the land, or the partioular law of the parties, by which alone perhaps
it could be interpreted in harmony with their intentions so far as expressed.”
There being no recognized *general law of the land” respecting contracts, in
_contradistinction * to the particular law of the parties, the subject resolves itself
into o simple question of equity, and the difficulty remains of determining the
distinctive circumstances which are likely to * imperil” equity, and preclude
the application of the “law of the parties.” It cannot be denied that the
subject of Mofussil contracts is at present in a very unsettled state. Not
being so dependent on law, as *“ usage and convenience,” the Legislature has
seldom ventured to. interfere. Probably a sufficient number of decisions has
already been passed by the Superior Courts, to admit of the elimination of
certain recognized principles, applicable to the usages of the country, which
may serve as future guides for the determination of similar or analogous cases.
Should an Indian Mansfield ever arise, and educe from the conflicting customs of
the various classes of the inhabitants general principles of universal application,
no man could merit greater honor.

In the preparation of this Edition it was deemed advisable to omit the
original Arabic Extracts, and the names of cases published in the first Edition.
As the substance of original is set forth in the text, it is presumed, the omission
will be attended with no inconvenience.- In every other respect, even to the
paging, the present corresponds with the first publication.

1 originally intended to insert Notes of Cases decided, at the foot of
each page; but as the cages proved to be very numeérous ; and such an arrange-
ment would interfere with the paging, and render this Edition inconvenient as
a reforence to verify quotations made from the st Edition ; and the reports of one

b
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Presidency are not easily procurable in another, this intention was abandoned,
and, in lieu, an Alphabetical Digest (b) has been appended, of cases decided in the
Superior Courts from 1793 to 1859, reference being made by number, in the

y of the work, to cases contained iu the Digest. In preparing the cases I
availed myself of MosLEY’s valuable Digest and the published reports, and
am indebted entirely to MonLey for the cases decided in the Supreme Courts.
Havin%failed to obtain the reports subsequent to those abstracted in the New
Series brought down to 1850, the cases decided in the Supreme Courts between
that year and 1859 are omitted.®* The arrangement adopted corresponds with
the heading of the Principles and Precedents, and the cases have been more
fully noticed than they could possibly have been within the compass of brief
notes.

It will be observed that the Madras and Bombay Decisions on points of
Mahomedan Law, are few, in comparison, with those of Bengal and the North
‘Western Provinces; but as the law has been more frequently appesaled to in
these Presidencies, and has therefore necessarily received greater attention,
and been more fully discussed by an intelligent Bar, the rulings of the Sudder
Dewanny Adawlut, may, perbhaps, be received as precedents of high authority
in Madras and Bombay, and will undoubtedly be viewed as such in Bengal and
the North West.

The Ortbography of Arabio and Persian terms adbpt.ed in the several reports
and other works referred to, has not been altered.

My thankful acknowledgments are dne to the Judges of the Sudder Court,

for their kindness in allowing me the free use of the Reports in their valuable
Indian Law Library, which bas enabled me to render the Digest more complete
than it otherwise could have been.
‘ ‘W. SLOAN.
Mapras, May 1860. .

# Nore.—The Privy Council Reports examined were brought down to Febrvary -

1858; the decisions of the Budder Adawlut Madras to Beptember 1859 ; those of Bengal

to November 1859 ; those of the North Western Provinces to March 18 67 ; and those of

Bombay to the end of 1857.
(b) Can be had separately. _ R

|

|
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PRELIMINARY REMARKS.

—————

TaE want of some practical information on the subject
of Moohummudan Law has long been felt and acknow-
ledged by those whose duty it is to decide matters of
civil controversy agreeably to its principles. The trans-
lation of the Hidaya, indeed, is calculated to extend a
general knowledge of that Code, but it is of little utility
as a work of reference, to irdicate the Law on any parti-
cular point which may be submitted to judicial decision.
Questions which are likely to be litigated give place to
extravagant hypotheses, the occurrence of real cases, si-
milar to which, is beyond the verge of probability. The
arrangement is immethodical ; the most prolix and irrele-
vant discussions are introduced ; every argument, how-
ever absurd, both for and against each particular tenet, is
urged -(and combated often with doubtful success ;) and
the reader is frequently at a loss to determine which opi-
nion to adopt and which to reject.

* No branch of jurisprudence is more important than
the Law of Successions or Inheritance ; as it constitutes
that part of any national system of laws which is the

A
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most peculiar and distinct, and which is of most frequent
use and extensive application.”*

The subject unquestionably is of the greatest import-
ance, as affecting the interests of all descriptions of peo-
ple; but the Hidaya is entirely silent on the subject. It
deserves special notice as giving rise to interminable
litigation ; a result attributable, more probably, to the
almost universal ignorance of the people who are affected
by it than to any intricacy or obscurity of the Law itself.
No English writer, that I am aware of, has treated of the
Moohummudan Law of Inheritance excepting SirWilliam
Jones, who translated the Sirajyah, a celebrated work on
that subject ; but, being a version of a scientific Arabic
treatise, the style of his work is necessarily abstruse, so
much so, that a knowledge of the original language is
almost requisite to the study of the translation. In his
abstract translation of its commentary (the Shureefeea) he
has introduced such illustrations only as appeared to him
(who was thoroughly acquainted with the text) necessary
to facilitate the ynderstanding of it. For these consider-
ations I was induced to undertake the work which is now
with diffidence submitted to the Public. Conscious of
‘my inability to do justice to the task, I may yet venture to
express a hope, that my labors may prove of some assist-
ance to my judicial brethren, or that, at least, an abler
individual may follow up with success the work which I
have so imperfectly commenced. Iam aware that, among
other faults, I may be charged with being obscure, where
I laboured at brevity, and with being tiresome, where my

* Colebrooke’s Preface to the two Treatises om the Hmdoo Loy of
Inheritance.
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object was illustration. Ican only say, that I have endea-
voured, as much as was in my power, to avoid technicali-
ties, and to treat the subject with all the persplcmty of
which it is susceptible. I have spared myself no pains
in my researches to establish the accuracy of the legal
doctrines here laid down, and to those who are disposed
to view with approbation any attempt, however humble,
at the promotion of justice, it may perhaps seem reason-
able, that the disadvantages of the author should be
weighed against his impex‘fections. Continual want of
leisure and occasional privation of health have attended
me during the progress of this work. I should mention,
that the compilation is, excepting the assistance derived
from learned natives, entirely and exclusively my own,
and that it consequently possesses no official weight what-
ever, and no authority, beyond that which may be ascrib-
ed to it by individual confidence. The brief disquisition
on the Moohummudan Law, which I have here ventured
to introduce, may not be matter of much utility ; but I
was amused by the analogy occasionally observable
between this and other Codes of Jurisprudence, and it
appeared to me, that by recording such observations as
my limited knowledge suggested, I might be the means
of attracting the.attention of others to the genius of the
Law in question.

The provisions of thc Moohummudan Law of Inheritance
have for their basis the following passages of the Koran ;
“God hath thus commanded you concerning your chil-
tren. A male shall have as much as the share of two
females ; but if they be females only, and above two in
number, they shall have two-third parts of what the
deceased shall lcave ; and if there be but one, she shall have
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the half : and the parents of the deceased shall have each
of them a sixth part of what he shall leave if he have a
child ; but if he have no child, and his parents be his heirs,
then his mother shall have the third part : and if he have
brethren, his mother shall have a sixth part, after the
legacies which he shall bequeath and his debts be paid. Ye
know not whether your parents or your children be of greater
use unto yow. Thisis an ordinance from God, and God is
knowing and wise. Moreover ye may claim half of what
your wives shall leave, if they have no issue; but if
they have issue, then ye shall have the fourth part
of what they shall leave, after the legacies which they
shall bequeath and the debts be paid: they also shall
have the fourth part of what ye shall leave in case ye
have no issue ; but if ye have issue, then they shall have
the eighth part of what ye shall leave, after the legacies
which ye shall bequeath and your debts be paid: and
if a man or woman’s substance be inherited by a distant
relation, and he or she have a brother or sister, each of
them two shall have a sixth part of the estate, but if
there be more than this number, they shall all be equal
sharers in the third part, after payment of the legacies
which shall be bequeathed and the debts, without preju-
dice to the heirs.”’* ¢ They will consult'thee for thy deci-
sion in certain cases: say unto them, God giveth you
these determinations concerning the more remote degrees
of kindred. If a man die without issue, and have a sister,
she shall have the half of what he shall leave; and he
shall be heir to her, in case she have no issue, but if there
be two sisters, they shall have, between them, two-third

* Sale's Koran, pages 94 and 95, vol. 1.
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parts of what he shall leave; and if there be several, both
brothers and sisters, a male shall have as much as the por-
tion of two females.”* In these provisions we find ample
attention paid to the interests of all those whom nature
places in the first rank of our affections ; and indeed it is
difficult to conceive any system containing rules more
strictly just and equitable. The obvious principle of pre-
ferring the nearer kindred to claimants whose relation to
the deceased is not 80 proximate,seems to have been adopt-
ed as the invariable standard for fixing the proportion ;
and the rules for the succession of the several heirs, and
the order of preference assigned to the different degrees
of consanguinity seem to be exactly what would be most
consonant to the general inclination of mankind. The
Mosaic Law on the subject of Inheritance is more brief
and less comprehensive: “ And thou shalt speak unto
the children of Israel, saying, if a man die, and have no
son, then ye shall cause his inheritance to pass unto his
daughter ; and if he have no daughter, then ye shall give
his inheritance unto his brethren. And if he have no bre-
thren, then ye shall give his inheritance unto his father’s
brethren: and if his father have no brethren, then shall
ye give his inheritance unto his kinsman that is next to
him of his family, and he shall possess it.”’+ Here
we find no provision whatever made for the parents, al-
though there are certainly, other obvious reasons besides
that adduced in the emphatic language of the Koran, why
they should not be excluded. ¢ Upon failure of issue in
the first and the other descending degrees, reason sug-

* Sale’s Koran, page 127, + Numbers, chap. 27.
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gested that inheritance ought to turn back into the line of
ascendants ; as well in consideration that, for the most
part, either the possessions themselves, or at least the first
seeds and principles of them, which the children after-
wards increased, proceed from the parents, as because
their extraordinary benefits give them an especial title to
this reward : who, since they would much rather have
desired, that their children should inherit their fortunes, yet
when they survived them, contrary to the course of nature
it was but equitable they should receive (however melan-
choly) this comfort of succeeding to what the children
possessed. It is a condition (as Pliny observes) abun-
dantly unhappy for a father to be sole heir of his own son.’*

* Puffendorf on the Law of Nature and Nation, book IV. chap. ix,
§ 13, and see continuation of the argument. The same learned author
cites the following argument, as haying been adduced to prove that the
rights of the parents were not overlooked by the Jewish Law; but he
does not seem to attach much weight theret.o, and it is sufficient, for my
purpose, that the Law in question contains no express provision for the
parents. In truth, the argument advanced seems rather jesuitioal:
“ Philo tbe Jew reporting that Moses established this order of inheri.
tance, that the sons should stand first, the daughters next, then the
brothers, and in the fourth place the uncles by the father’s side, used
this as an argument to prove that fathers likewise may inherit what
their sons leave bebind; for it would be useless®(says he) to imagine
that the uncle should be allowed to succeed his brother’s son, as a near
kinsman to the father, and yet the father himself be abridged of that
privilege; but inasmuch as the law gf nature appoints that children,
should be heirs to their parents and not parents to their children,
Moses passed this case over in silence, as ominous and unlucky, and
contrary to all pious wishes and desires; lest the father and mother
should seem to be gainers by the immature death of their children,
who ought to be afflicted with most inexpressible grief. Yet by allow-
ing the right of inheritance to the uncles, he obliquely admits the claim
of the parents, both for the preservation of decency and order, andefor
continuing the estate in the same fumily.”
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Accordingly we find that the Civil Law expressly enume-
" rates the parents among heirs.

In the English law of successions to the personal pro-
perty of intestates, I am aware that ample consideration
is shown to the parents: but they are excluded from
inheriting real property.

The Hindoo Law makes provision for the parents, but
its rules differ generally from those of the Moohummudan
Code, inasmuch as, agreeably to the former, several
descriptions of heirs, varying in degree of relation, inhe-
rit successively, but not simultaneously. According to
the Hindoo Law, where there are sons or other lineal
male descendants, they alone are the legal heirs. I
make no mention of the provision assigned to the mothers
and to the daughters; that to the former persons being
assigned, only in the case of partition by sons, and that
to the latter persons being accorded rather with a view
to their maintenance than admitted as an absolute and
indefeasible right of inheritance. According to the Moo-
hummudan Law, on the other hand, the claim of the
daughters to a share equal to half of what is taken by
the sons is recognized as being on the same footing as
the claim of the sons ; and so also the claim of the father
and mother, and husband and wife, to their specific
allotments. The parents are entitled to the inheritance,
by the Hindoo Law, only:in default of male or female
issue of the widow, and, conformably to some authorities,
of the brothers also.*

¢ In this respect the Civil Law seems to partake of the principles
both of the Hindoo and Moohummudan Codes. It resembles the former
in giving exclusive preference to the children, and it resembles the latter
in permitting simultaneous succession of brethren and parents.
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The apparently unjust preference of the elder son, to
the exclusion of all the rest, which in our own Law had
its origin in the feudal policy of the times, is rejected
by the Moohummudan Law, and the equitable principle
of equality obtains in its stead. The learned author of
the Commentaries on the Law of England informs us,
that ¢ the Greeks, the Romans, the Britons, the Saxons,
and even originally the Feudists, divided the lands equal-"
ly.”* He admits that this is certainly the most obvious
and natural way, and quaintly observes that it has the
appearance, at least in the opinion of younger brothers,
of the greatest impartiality and justice.”+ That there
are reasons of expediency which suggest this preference
there can be no doubt ; but how far it may be consistent
with justice may perhaps be questionable. It is by this
principle of equality also that the Hindoo Law of suc-

cessions is governed.}

The only rule which bears on the face of it any ap~
pearance of hardship, is that By which the right of repre-
sentation is taken away, and which declares that a son, -
whose father is dead, shall not inherit the estate of his
grandfather together with his uncles. It certainly seems
to be a harsh rule, and is at variance with the English,
the Roman and the Hindoo Laws.§ The Moohummudan

# Blackst. Com, vol. 2, page 214.

+ Tbid.
. § Conformably to the ancient Hindoo Law, the right of primogeniture
was partially recognized, * let the eldest have a donble share, and the next
born 8 share and a half, if they clearly surpass the rest in virtue and
learning.”” Menu, chap. ix. § 117, but the distinction in favour of primo-
geniture is abolished in the present age.

§ According to the Scottish Law, I find that although the right of
representation is acknowledged as to real property, yet that it does not
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doctors assign as a reason for denying the right of repre-
sentation, that a person has not even an incohate right,
to the property of his ancestor, until the death of such
ancestor, and that, consequently, there can be no claim
through a deceased person, in whom no right could by
possibility have been vested.

I have met with a passage in a learned author already
quoted, which seems so apposite to the present subject,
that I may be pardoned for transcribing it here : ¢ On
the proposition which we before advanced, That parents
are obliged to afford sustenance to their children, not only of
the first but of farther degrees, in case their proper parents, .
who ought to perform this office, are emtinct, is chiefly
founded the equity of that right termed the right of repre-
sentation ; by virtue of which, children are supposed to fill
the place of their deceased father, so as to be allowed
the same share in the family inheritance as their father,
were he now living, would receive ; and, consequently, to
succeed on the level with those who stand in their
father’s degree, And it would indeed be a lamentable
misfortune, if, besides the antimely loss for their father,
they would farther be deprived of those possessions which
either the rule of the law, or the design of their proge-
nitors, had given their parents just hopes of enjoying.
But if in apy place the civil constitutions will not admit of
this representative right, the children, who have been so
unhappily bereaved of their father and of their hopes,
must endeavour to bear the calamity as an aﬂilctlon
which Providence hath laid upon them.”*

obtain in the succession of movables, except in the single case of a com-
petition between the full-blood and half-blood.—Erskine's Priuciples,
page 414.

# Puffendorff on the Law of Nature and Nations,.—Book LV, ch. xi, §§ 12.

B
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The rules of inheritance prescribed by this Code differ
from those of any other with which I am acquainted.
It would be a useless task to point out its peculiarities,
as they are obvious. Perhaps the system to which it
bears the nearest resemblance, is that of our own Law in
distributing the personal property of an intestate, accord-
ing to which, ¢ when relations are found who are dis-
tant from the intestate by an equal number of degrees,
they will share the personal property equally, although
they are relations to the intestate of very different deno-
minations, and perhaps not relations to each other. As
if the next of kin of the intestate are great uncles
or aunts, first cousins, and great nephews or nieces,
these being all related to the intestate in the fourth

degree, will all be admitted to an equal distributive .

share of his personal property.””* But to this system
even the resemblance must be admitted to be very faint.t

# Blackst. Comm. vol. II, page 515, Note.

+ There is a remarkable degree of similarity between the provisions of
the English Law relative to the mode of disposing of an intestate’s per-
sonal estate and the rules of the Moohummudaa Law for administering
to the property of a person deceased. In the Commentaries, treating of
the duty of an execator or administrator, it is enjpined, *“ He must bury
the deceased in a manner suitable to the:estate which he leaves behind
him, necessary funeral expenses are allowed previous to all other debts
and charges.” The Sirajyah, treating of the suocessive duties to be per-
formed with regard to the property Jf a person deceased, commences,
* first his funeral ceremony and burial without superfluity of expense,
yet without deficiency.” The commentaries, * the executor or adminis-
trator must pay the debts of the deceased.” The Sirgjyah, “then the
discharge of his just debts from the whole of his remaining effects.”
Again, the Commentaries, “ when the debts are discharged, the legacies
claim the next regard.” And the Sirajyah, “ then the payment of his
logacies out of & third of what remains,” Lastly, the Commentaries

-

o —
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The-Moohummudan lawyers have divided heirs* into
three different classes, first legal sharers ; secondly, resi-
duaries, and those are either by relation or by special
cause; and thirdly, distant kindred. The legal sharers |
are the husband and wife, the father and mother, the
grandfather and grandmother, the brother by the same
mother, the sister by the same mother, the uterine sister,
the sister by the same father, the daughter, and the son’s
daughter. The residuaries by relation are the sons and
their descendants, the father and his descendants, the
paternal grandfather in any stage of ascent and his des-
cendants, and in some cases sisters and daughters. Those
by special cause are the manumittors of slaves and their
heirs. The distant kindred comprise all those relations
who are neither legal sharers nor residuaries; and, in
their default, the property goes to the successor by con-
tract, and to persons of acknowledged, though not proved,
consanguinity. It will be seen on reference to the prin-
ciples of inheritance, thatr many of-the persons above
enumerated have the privilege of simultaneous succession,
whether the property be real or personal; which cir-
cumstance is the chief peculiarity of the Moohummudan
Code.

The rules é.greéably to which distributions are made
would, at first sight, appear rather complex and intricate;
but they may be speedily acquired by a very moderate

“ when all the debts and particular legacies are discharged, the surplus
or residuum must be paid (where it is not left to the executor) to the
next of kin :” and the Sirajyah, ** and lastly, the distribution of the resi-
due among his successors.”

# Throughont this work I use the term  Heir” in its broadest sense
to signify any person who has a right of inheriting any species of property
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share of attention, and, when once known, there can
arise no legal problem, relative to successions, which
would not, by their means, admit of easy and satisfactory
~golution. It must, at the same time, be admitted, that
the heterodox Code, or that which is observed by the
Schias (commonly called the Imameeya sect, as they
follow the doctrines of the twelve Imams) can boast of
much greater simplicity. This Code has hitherto had no
weight in India, and even at Lucknow, the seat of hete-
rodox majesty itself, the tenets of the Soonces are adhered
to. I have however given a compendium of their law of
inheritance, extracted from the “Shuraya ool Islam,” a
work of the highest authority among them. This I was
induced to do, as no account has ever been rendered, to
my knowledge, of the doctrine of the sect in question, on
the law of inheritance; and as I have reason to believe
that our courts of justice have passed decisions avowedly
in conformity to its principles. Considering the universal
toleration that prevails throughout the British dominions
in India, it is perhaps but equitable, that the Law should
be administered to the sectaries in question, agreeably to
their own notions of jurisprudence, especially in matters
affecting the succession to property, in which cases both
parties are of course always of the sanfe persuasion.

Where the Law expressly prohibits the receipt of in-
terest on money, and all usurious contracts, it is natural
to find the provisions regarding purchase, sale and simi-
lar transactions, extremely simple and certain in their
nature. Such is accordingly the case in the Moohum-
mudan Law. There is no distinction made between gale
and permutation ; & barter of one commodity for another



PRELIMINARY REMARKS. Xiil

being designated a sale. Even according to our own
Law, the distinction is merely nominal, and there is no
difference as to the legal provisions relative to sales and
exchanges. The principal points of difference seem to
be, the absence of any discrimination in the Moohummu-
dan Law of sales of real and personal property, and its
recognizing verbal contracts as of equal validity with
written ones. Amnother essential point of difference is,
that the maxim of caveat emptor finds no place in this
code. ' :

The most efficient safeguards against the effects of
improvidence in purchasers are established, so much so,
as almost to exclude the possibility of circumvention. A
warranty is implied in every sale and a reasonable period
of option may be stipulated, during which it is lawful to
annul the contract. Where property has been purchased
unseen it may be returned, if it does not fully answer
the description, and the seller may at any time be com-
pelled to receive back the- property and refund the pur-
chase money, on the discovery of a blemish or defect, the
existence of which, when in the possession of the seller,
may be susceptible of proof.

In exchange, where the articles opposed to each other
are of the nature of similars, equality in point of quantity
is an essential condition to the validity of the contract,
and no term of credit, on gjther side, is admissible, which
would be advantageous to one of the parties, and savour
therefore of usury ; but where goods are sold for money,
6r money is advanced for goods, a term may be stipulated
for the payment of the money, or for the delivery of
the goods. So tenacious however is the Law, of certainty,
that it will not admit of any, the least indefiniteness in
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the term. The date must be specified. From the above
observations it will be seen, that the Moohummudan Law
of sales does not differ very materially from the Civil Law,
- to which the provisions of the Scottish code bear a.close
resemblance.*

Sales of land and other immovable property are clog-
ged with an incumbrance, which is not, however, peculiar
to this code. I allude to the Law of pre-emption. This
confers the privilege on a partner or neighbour to pre-
clude any stranger from coming in as a purchaser, pro-
vided the same price be offered as that which the vendor
has declared himself willing to receive for the property to
be disposed of.

In the Jewish Lawt allusion is made to the custom,
but it is not to be found among the ordinances of the
Koran. On the authority of Puffendorff it would appear
that the right in question was not unknown to the
ancients. He states * another more easy sort of redemp-
tion, is what they call Jus mperufirews, or the privilege of
the first refusal, that is, if the buyer be hereafter dis-
posed to part with the commodity, he must let the

* The vendor, where he is not the true ownem cannot, by delivery,
transfer to the purchaser the property which was not his to give; but
the purchaser, in respect of his bond fide, makes the fruits of the subjeet
his own, till it be evicted, or at least reclaimed, by the true owner, 2. 1. 14.
And, as warranty is implied in all eales, the vendor must make the sub-
jeot good, if it be evicted, 2. 3. 11. The insufficiency of the goods sold, if
it be such as would have hindered the purchaser from buying had he known
it, and if he quarrels it recently, founds him in an action, (Actio redhibitoria)
for annulling the contract. If the defeot was not essential, he was, by the
Roman Law, entitled to a proportional abatement of the price, by the action
quanti minoris.—Erskine’s Principles, page 310.

+ Levitious, chap. xxv.
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seller have the first refusal at the same rate he would sell
it to another. In many cases, certain persons pretend to
this privilege by Law, as the landlord in the sale of his
tenant’s stock, the creditor in his debtor’s goods, the
neighbour in the purchase of a neighbouring farm, any
members in a thing that belongs to the society, and the
next of kin in the goods of their relations, which is pecu-
liarly called retractus gentilitius, or the family privilege.””*
For a long time, I was of opinion that the Municipal Law
of the Hindoos had no provision to justify the claim of
such a privilege; and, indeed, the more current authori-
ties are entirely silent on the subject.+ Hindoo litigants,
of course, have endeavoured to assume it whenever
self-interest dictated ; but I was not, until lately, aware
that any authority could be cited in its support. By the
Moohummudan Law, unquestionably, Hindoos have the
same title to claim the privilege as Moosulmauns; but,
assuming it to form no part of their own law, I apprehend
they ought not to be permitted to take advantage of the
doctrine in question. The principles of the Hindoo and
Moosulmaun Codes are declared applicable to cases of
inheritance, contract, &c., arising among these two great

* Book V, chap. v, §§ 4.

+ The right of pre-emption does not exist under the Hindu law pre-
valent, in Bengal and Benares. Vide Cases cited in Morley’s Digest. vol. 1
and New Series—Tit. Pre-emption—and Decree of the Madras Sudr Udalut
in No. 8 of 1848. It has however been upheld where custom was shown
to prevail, Ibid. And has been allowed where a special agreement existed
between the claimant and the seller. Decree.of M. 8. A. in No. 87 of 1857.
It wasruled in 7 S. D. V. Rep. 129 that where the right of pre-emption
among Hindus is recognized on the ground of local custom, the rules

and Yestrictions of the Mahomedan law are applicable to claims of that
nature.—Eb,
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bodies of the community only ; but, at the same time,
applicable respectively only. It is declared, also, that
where the parties are of different persuasions, the Law of
the defendant shall be adhered to, but by this provision,
it was never intended that a plaintiff might make his
election between the two Codes, and prefer a claim to
be decided by that Law which best suited his parti-
cular purpose.—While officiating, as Judge of the Zillah
Court of Shahabad, I made ‘a reference to the Sudder
Dewanee Adawlut on a ‘point connected with this ques-
tion, to the following effect : “ Does the Moohummu-
dan Law of Shoofaa, er right of pre-emption extend to
Hindoos ? or in other words, would the Court be justified
in entertaining and investigating a claim preferred by one
Hindoo against another, and resting solely and avow-
edly on the principle of Law above-mentioned? I am
supposing the defendant either to have demurred on the
plea of the inapplicability of the Law quoted to his case,
or from ignorance, or from thinking that he had other
substantial grounds of defence, or from any other cause,
to have neglected making the objection ; but at the same
time not to haveexpressly admitted his willingness to leave
the point at issue to be tried according to the provisions
of that Law. I can find only one casg (the first) among
the printed reports at all bearing on the point : thereis a
remark subjoined which seems by no means satisfactory or
conclusive: the case is clearlynot included in the Letter of
Section XV, Regulation VI, 1793, nor in any subsequent
enactment ; but I observed in Mr. Harington’s analysis,
that on a reference to the Sudder Dewanee Adawlut in the
year 1798, the Court were of opinion that the spirit of the
rule for observing the Hindoo and Moohummudan Laws
was applicable to cases of slavery, though not included in



* N r—

PRELIMINARY REMARKS. XVil

theletter of it. The same principle of construction might,
I think, be extended to this case : I conceive that a Moo-
hummudan, with as much reason, might sue his brother
for the Jethansha,* or larger share in right of primogeni-
ture, according to the Hindoo Law. In the Hidaya the
right of Skoofaa is declared to be but a feeble right, asit is
the disseizing another of his property, merely in order to
prevent apprehended inconvenience : its extension to all
cases of neighbourhood cannot fail to depreciate the value
of landed property ; and being impressed with a convic-
tion of the unreasonableness of the Law in question,
according to modern construction, I should feel very much
inclined to circumscribe  its operation within as narrow
bounds as possible. The suits which occasioned the pre-
sent reference are seven in number. The parties, at least
the Shafiee or claimant of the right, and the seller or de-
fendant, are the same individuals in all the seven suits.
These two persons purchased at public auction, four or
five years ago, several very valuable estates, totally dis-
tinct from each other, with separated and defined boun-
daries. One of them having lately disposed of some of
bis Mouzas, by private sale, the other (who resides at
Benares) sues him and the purchasers jointly, on his
alleged right of pre-emption ; the property of the claimant
bordering on that sold. In four of the cases the defendant
pleaded his own cause, and no demurrer was made on the
Plea of the inapplicability of the Law to the parties. In
the other three, vakeels were entertained, and the objec-

* This right is obsolete in the-Cali or present age among the Hindoos,
but as it still retains a place in their Law books, aud is a characteristic
festare of their Code, it served for the purpose of illustration on thia
Occasiop, '

c
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tion was made. Under such circumstances, it can hardly
be contended, that the omission in the pleadings implied
that the defendant considered himself amenable to the
Law in question; and I felt disposed, therefore, to non-
suit the plaintiff. I should have done so, had I not rea-
son to believe that cases have been tried and decided on
the merits under similar circumstances, and that an ex-
press authoritative opinion on the subject would effectu-
ally remove all doubt, and, by preventing one cause of
unreasonable litigation, prove essentially beneficial to the
community at large.” To the above reference I was
informed, in reply, that no rule of Moohummudan Law
could apply to a civil suit in which the parties are
Hindoos, as they would appear to be in the cases to
which my query related ; that the Court did not hold the
15th Section of Regulation IV, 1793, to preclude me from
ascertaining from my Hindoo law officer whether the
right of pre-emption was recognized by the Hindoo law,
and if so, what the provisions of the Law respecting it
were ; and that, at the same time, it was obvious, that it
was not one of those cases in which the Regulations
necessitate the Judge to follow the Law as expounded by
his Law Officer, should it appear to’be irreconcilable
" with well established local usage, or' to be otherwise
mischievous or manifestly inconvenient. Since, how-
ever, I had occasion to make this reference, I have found
in the Muha Nirbana Tuntm, a work which chiefly treats
of mythology, a passage which would seem to imply
that pre-emption is recognized as a legal provision accord-
ing to the notions of the Hindoos. For the gratification
of the curious I subjoin in a note the passage,* with a

* Sanscrit omitted.

Y
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translation.* But it remains yet to be decided whether
this shall be held to be practical Law or no.+ The Pundit
with whom I perused the passage in question, declared
that the right of pre-emption takes effect only in cases
where positive injury would result to the neighbour by
the sale to a stranger; and, from the tenor of the last
sentence, such would, indeed, seem to be the effect
against which the provision was intended to guard.

It is true that there are numerous devices by which
a claim, founded on the right of pre-emption, may be
avoided, and the Law itself, admitting its weakness,

* The proprietor of immoveable property, having a neighbour competent
to purchase it, is not at liberty to sell such property to another. Among
neighbours, he who is a relation, or of the same tribe, is preferred. In
their default a friend. [Here] the will of the seller prevails ; even though
the price of the immoveable property be agreed upon with another, yet if
» neighbour [pay] the price, he is the purchaser, and not another. If
the neighbour be unable to pay the price, or be consenting to the sale,
the proprietor is then at liberty to sell it to another. O goddess! if im-
moveable property be sold in the absence of the neighbour and he (the
neighbour) pay the price immedjataly on hearing of the sale, he is compe-
tent to take it. But shounld the purchaser, having made houses or gardens
be in the enjoyment of them, the neighbour is not entitled to take such
immoveable property even by paying the price. A person is at liberty,
without permission, to cultivate lands which pay no revenue, or have been
usurped, or waste, or, though not waste, are extremely difficult of access.
He may enjoy the reste having given to the King the tenth [of the produce]
of lands thus with difficulty acquired ; the King being the lord of the
soil. A proprietor is not at liberty to dig ponds, wells, or pools, in a place
where it would be annoying to others.

t The interminable and troubled ocean of Hindoo jurisprudence is sure
to present something for the support of any opinion which it may be
desirous to keep afloat, for the purpose of temporary convenience ; and
Were the expounders of this Code restricted in their citations to a few
worka of notorious authority, it might have a salatary effect in curbing
their fancy, if not their cupidity.

Nore.—Vide cases referred to in the note at page xv. which appear
to set at rest all doubt on this point.—Ep,
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has annexed hard conditions to the establishment of its
validity. But these are not sufficient bars to litigation
in India, when opposed to the natural propensities of
the natives, and the trifling expense at which they may
purchase the gratification of inflicting legal annoyance.

The Law is extremely favourable to the donor where
property is gratuitously conveyed. A gift should always
be accompanied by delivery of possession. False pre-
tences, legal incapacity, or other similar circumstances,
under which the validity of a gift may be questioned, and
which would render it either void ab nitio, or voidable,
need not be specified : they are the same as those which
obtain in most other Codes of jurisprudence, and they
would no doubt avail in case of a suit brought by any
representative of the donor to set aside a gift unduly made.
But as to the donor himself, he has power to demand res-
toration, even where the gift may not have been attended
by any disqualifying circumstances. This power,however,
of revoking gifts, is subject tocertain limitations. Accord-
ing to the English Law, a gift is revokable only under
circumstances which would equally have operated to
avoid any species of contract.* According to the Civil
Law there were three causes only which could justify
the revocation of a gift.+ But, according to the Moohum-
mudan Law, there are only seven circumstances under
which a gift is not revokable.; A gift made on a death-
bed, though not made in contemplation of death, is
nevertheless not considered as a gift inter vivos, but has
the effect of a legacy only, and consequently cannot

* Blackst. Com. vol. 11, page 441.
+ Browne’s Civil Law, vol. I, page 229.
1 8ee Prin. of Gifts, page 51, §§ 13, and Prec. of Gifts, page 224.
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extend to more than a third of the donor’s estate. On
comparing the chapter containing the principles of gifts
(pages 50 to 52 of this work) with the contents of the
subjoined note* taken from an authority already cited,
but little difference will be found to exist. It should here,
however, be mentioned, that though gifts to relations are
generally irrevocable, yet a gift from a father to his minor
son is revocable at the pleasure of the former. The right
of a husband to revoke a gift to his wife, and vice versd,
does not appear to be recognized, as it is in the Roman
and Scottish Laws.

The disposition of a testator being legally restricted
to one-third of his estate, but little uncertainty can exist
on the doctrine of wills and testaments. If the legacies
exceed the amount above specified, the will is considered

# All donations, whether by the wife to the husband, or by the husband
to t.be wife, are both by the Romah Law and ours, revocable by the donor:
ne conjuges muiuo amore se apolwut l. 1, de don. int. vir & ua.; but if
the donor dies without revocation, the right becomes absolate. A right
may be revoked, not only by an explicit revocation, but tacitly, by after-
wards conveying to another the subject of the donation, or by charging
it with & burthen in favour of a third party; but in so far as the sub-
ject is not burtheneds the donation subsists. Though the deed should
be granted nominally, or in trust, to a third party, it is subject to revo-
cation, if its genuine effect be to convey a gratuitous right from one
of the spouses to the other; plus enim valet quod agitur, quam quod
simulate concipibur.—Where the ‘donation is not pure, it is not sub-
ject to revocation: Thus, a grant made by the husband, in consequence
of the natural obligation that lies upon him to provide for his wife,
is not revocable, unless in so far as it exceeds the measure of a mhonal
settlement. Neither are remuneratory grants revocable, where mutual
grants are made in consideration of each other, except where an onerous
cause is simulated, and a donation truly intended.—Erskine's Principles,
page 77.
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inofficious, and its provisions will be carried into effect
pro tanto only. The Law of Scotland also restricts a per-
son, who leaves a widow and children, from disposing of
more than a third part of his moveable property by will*
Nuncupative and written wills are of equal validity, and
the same degree of evidence is required to prove them as
i8 necessary to the establishment, of any other ordinary
transaction between man and man.

The latitude granted by the permission of polygamy,
and the apparent facility of divorce, are not, it must be
admitted, accordant with the strict principles of im-
partial justice; but the evil, I believe, exists chiefly in
theory, and but little inconvenience is found to follow it
in practice. It is remarkable with what tenderness the
rules relative to marriage and parentage are framed.
Mr. Evans, in his Appendix to Pothier, treating of hearsay
evidence, observes, * there is a disinclination to bastardize
issue, which is sometimes perhaps carried too far. When
parties are actually married, and there is no impossihjility
of the husband being the father of the issue of the wife,
every consideration of decency and propriety repels the

* If a person deceased leaves a widow, but no clrild, his testament, or,
in other words, the goods in communion, divide iu two; one-half goes
to the widow, the other is the dead’s part, s.e., the absolute property
of the deceased, on which he can test, and which falls to bis next of kin,
if he dies intestate. Where he leaves children, one or more, but no widow,
the children get one-half as their legitim; the other half is the dead’s
part which falls also to the children, if the father has not tested upon it.
1f he leaves both widow and children, the division is tripartite; the wife
takes one-third by herself; another falls, as legitim to the children, equally
among them, or even to an only child, though he should succeed to the
heritage; the remaining third is the dead’s part.—Erskine’s Principles,
page 418.

—

e T
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admission of evidence to the contrary; but when the
question is, whether a person was or was not born during
wedlock, it should be recollected that the interests of
justice are concerned in preventing one, who is really a
bastard, from usurping the rights of the legitimate mem-
bers of the family ; and there is no particular reason of
public policy which requires that those who have the
real rights in their favour should meet with peculiar
obstacles in substantiating the proof of usurpation.”*
But the Moohummudan lawyers carry this disinclina-
tion much farther : they consider it a legitimate course
of reasoning, to infer the existence of marriage from,
the proof of cohabitation.

None but children who are in the strictest sense of the
word spurious are considered incapable of inheriting the
estate of their putative fathers. The evidence of persons
who would, in other cases, be considered incompetent
witnesses is admitted to prove wedlock, and, in short,
where, by any possibility, @ marriage may be presumed,
the Law will rather do so than bastardize the issue; and,
whether a marriage be simply voidable or void ab initio,
the offspring of it will be deemed legitimate. Much
misconception exists, I imagine, however, relative to the
Moohummudan Eaw on the subject of legitimate and
illegitimate issue, and it seems generally supposed that,
agreeably to its provisions, no person can be considered
abastard. The learned Sale observes, that ‘‘among the
Moohummudans the children of their concubines or
slaves are esteemed as generally legitimate with those of
their legal and ingenuous wives, none being accounted
bastards except such only are born of common women,

* Vol. II, page 291. -
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and whose fathers are unknown.” This, I apprehend,
with all due deference, in carrying the doctrine to an
extent unwarranted by Law, for where children are
not born of women proved to be married to their fathers,
or of females, slaves to their fathers, some kind of evi-
dence (however slight) is requisite to form a presumption
~ of matrimony. The mere fact of casual concubinage is
not sufficient to establish legitimacy, and if there be
proved to have existed any insurmountable obstacle to
the marriage of their putative father with their mother,

the children (though' not born of common women) will be
considered bastards to all intents and purposes. Another
learned author also, citing the law of Solon, that a bas-
- tard shall not be deemed next of kin, nor any relation be
supposed between him and the proper sons, proceeds to
state, ‘“onthe contrary, amongst the Mahomedans, as to
the point of sharing the father’s estate, there is no differ-
ence observed between the sons of the wife, the concu-
bine, or the servant maid;". whereas, in point of fact,
the marriage of a free woman, proved or presumed, is the
only ground for considering her issue legitimate.* It
must be admitted, at the same time, that there is no
more difficulty in establishing a marriage by the Moo-
hummudan than by the Scottish Law, according to
which, though no formal consent should appear, mar-
riage is presumed from the cohabitation, or living
together at bed and board of & man and woman who are
generally reputed husband and wife.t Marriage also,
according to this Code, is entirely a civil contract. In
answer to the question as to whether it was necessary

* Puffendorf, book IV, chap. xi, §§ ix. .
t+ Erskine’s Priuciples, p. 67. :
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for a marriage to be celebrated by a Kazee, the law offi-
cers attached to the Provincial Court of Bareilly deliver-
ed an opinion, on the 19th of April 1823, suggesting the
expediency of the observance of this form, rather than
its necessity. They stated, for instance, that silence is an
argument of consent, on the part of a woman, only when
she is addressed by her near guardian or by the Kazee,
of which point of Law illiterate persons might not be
aware, and that where the bride does not appear in per-
son, which is usnal in this country, it is requisite that
her agent should prove his commission to act on her
behalf by witnesses, in the presence of a Kazee. One
grand distinction between the Moohummudan Law and
our own, and in which the former resembles the Civil
Law, is that, according to it, the husband and wife are
considered as distinct persons, who may have separate
estates, contracts, debts, and injuries.*

Their sentence of divorce is pronounced with as much
facility as was repudiation among the Romans, in case
of espousals. There is no occasion for any particular
_cause ; mere whim is sufficient. I have already alluded
to the small inconvenience which this facility produces
in practice. Where conscientious and honourable feel-
ings are insufficient to restrain a man from putting away
his wife, without cause, the temporal impediments are
by no means trifling. Doer is demandable on divorcs,
and, with a view to the prevention of such a contingency,
it is usual to stipulate for a larger sum than can ever be
. in the power of the husband to pay.

* Browne’s Civil Law, vol. 1, p. 37.
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The mode by which a wife is endowed, according to
the Moohummudan Law, partakes partly of the nature of
a jointure and partly of common dower, according to the
Law of England. Where the estate which she is to take
is specified, at the time of marriage, or subsequently
thereto, it is a jointure to all intents and purposes, and
the widow may enter upon it at once, without any formal
process ; but where no particular estate or amount in
money may have been specified, she is entitled to her
Muhr misl or proportionate dower, which, it must be
admitted, is but ill-defined, being so much as it may be
found to have been usual, on an average estimate, to
endow other females of the same family with. But,
whatever the widow may gain in right of dower or join-
ture, she is not thereby precluded from coming in as one
of the heirs, and claiming her'indefeasible right of one-
fourth, when her husband may have died childless, and
of one-eighth, when he may have left children. It is a
common practice (as was before observed) to stipulate
for dower to an excessive amount, and as this claim
precedes that of inheritance, it might be inferred that,
the rights of children and other heirs are frequently
defeated : but this is rarely the case., It seldom hap-
pens that a widow contracts a second marriage, and the
property generally goes to the children of the original
proprietor. There are weighty considerations in favour
of the practice. Nothing seem so well calculated to
preserve the peace, the property, and the character of
families.

Guardians are of two descriptions, natural and testa-
mentary : the natural guardiang are the father and
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father’s father, and the paternal relations generally, in
proportion to their proximity to succeed to the estate
of the minor: the testamentary guardians are the exe-
cutors of the father and grandfather. The father and
grandfather are competent to the office of curator, as well
as tutor, or, as they are expressed in the Bengal Code of
Regulations, of manager as well as guardian ; their exe-
cutors (being strangers) can act as curators only, and the
other paternal relations as tutors only. From this it
would appear, that in providing for the care of minors,
the Moohummudan Law partially agrees with the Ro-
man, ‘committing the care of the minors to him who is
the next to succeed to the inheritance, presuming that
the next heir would take the best care of an estate to
which he has a prospect of succeeding, and this they term
the summa providentia.”* With a view, however, to
afford some protection to the minor, the law requires that,
until he be independent, or, according to the more
approved doctrine, until he attain the age of seven years,
he should remain in the custody of his mother, and in
her default, in that of some other female relation; and
indeed, in the Hidaya, in treating of this custody, some
danger seems to be apprehended from trusting a minor
with one who, though sufficiently near in point of rela-
tion to inherit the estate, is not near enough to entertain
any very strong affection for his ward. It is stated in page
387, vol. 4, “ If there be no woman to whom the right
of Hazanit appertains, and the men of the family dispute
if, in this case the nearest paternal relation has the prefer-
ence, he being the one to whom the authority of guar-

# Blackst. Comm., vol. I, page 461.
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dian belongs : (the degrees of paternal relationship are
treated of in their proper place) but it is to be observed,
that the child must not be entrusted to any relation
beyond the prohibited degrees, such as the Mawla, or
emancipator of a slave, or the son of the paternal uncle,
as in this there may be apprehension of treachery.” This
- principle of entrusting the guardianship to an beir, has
not wanted its advocates. Lord Macclesfield condemned
the opposite rule, and declared it not to be grounded
upon reason, but to have prevailed in barbarous times,
before the nation was civilized.* Solon, it appears, was
of the same opinion with the English Lawyers ; Lycur-
gus with the Roman.t The Regulations of Government,
however have, (as far as the guardianship of the person is
concerned) seemed to adopt the maxim of English Law,
that * to commit the custody of an infant to him that is
next in succession is quasi agnum committere lupo ad devo-
randum ;”’} and, consequently, they are distinctly§ pre-
cluded from the trust by Section II, Reg. I, of 1800,
which declares, that * the guardianship is in no instance
to be entrusted to the legal heir of the ward, or other
person interested in outliving him.” The good sense of
the Law of Charondas is recognized, who separated the
care of the person and estate, giving ¢hat of the latter
to the next heir.| By Section VIII, Reg. X of 1793,
it was enacted, that, in the selection of a manager,

* Blackst. Comm. Note to page 461, vol. I.
-+ Browne’s Civil Law, Note to page 89, vol. L

1 Blackst. Comm. page 461, vol. I.

§ The same exclusion is provided in the Madras Regnlations on” the
subject.—Eb.

|| Browne’s Civil Law, Note to page 89, vol. 1.
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preference should be given to the legal heirs of the
estate ; and although that rule has been rescinded, and
it is now no longer obligatory to show such preference,
where better managers may be procurable, yet the prin-
ciple of the rule remains unchanged, and the legal
heirs are still, at least equally eligible with other per-
sons. The Regulations* of Government also, by de-
fining the age at which persons shall ‘be held to have
attained majority, have precluded the occurrence of many
disputes which might arise, were this circumstance to be
judged of by the indefinite criterion of Moohummudan
Law; a criterion more fallible even than that of the habi-
lityt of the civilians. The rules relative to guardian and
ward are remarkable for their equity and good sense:
while scrupulously regardful of the interests of the minor,
he is nevertheless not exempted from responsibility,
where justice obviously requires that he should be con-
sidered liable. On perusing the chapter treating of these
subjects (page 64 of this work) it will be seen, that the
provisions relating to them do not differ very widely
from those contained in Colebrooke’s Dissertation on

A

® By Section 2, Regulation 26, 1793, the minority of both Moohum.
mudans and Hindoos is declared to extend to the end of the eighteenth
year. * .

1 Liberantur tuteld masculi quidem pubertate. Puberem autem Cas-
siani quidem eum esse dicunt qui habitu corporis pubes apparet; id est,
qui generare potest. Proculeit sutem, eum qui quatuordecim annos ex-

plevit. Verum Priscus eum puberem esse in quem utrumque concur-
rit, ot habitus corporis et numerus annorum. Pandect. Justin. lib. xxvi.

§§ ix.
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Obligations and Contracts, book iv, chap. x, §§ 584, et
passim, which I have subjoined in a note.*

The questiont of Moohummudan slavery seems to be
but little understood : according to strict law, the state
of bondage, as far as Moosulmauns are concerned, may
be said to be almost extinct in this country. They only
are slaves who are captured in an infidel territory in time
of war, or who are the descendants of such captives.
Perhaps there is no point of law which has been more
deliberately and formally determined than this. Its
accuracy, it might have been hoped, was established
beyond all question; and yet it is only very lately that
a contrary opinion was delivered by a law officer belong-
ing to one of the Courts of judicature under this Presi-
dency. I subjoin it, with a translation,} as a curious spe-

® The promise or executory agreement of a minor, not apparently bene-
ficial, and still more, one that is on the face of it prejudicial to him, is
absolutely void. An engagement apparently beneficial to him is only
avoidable, yet a contract made by a minor, with the advice and consent
of his friends, will be held binding where in conscience it ought. Minors
may be charged for trespasses and torts: they are bound by obligations
arising from delinquency.

+ This question has been set at rest, it is to be hoped for ever, through-
out British Indis, by Act V of 1843 which abolished slavery. Slaves
are now capable of possessing the same rights as freemen. The ob-
servation of the Author, however, are notwithstanding valuable, ss
illustrative of the law of slavery which is still recognized in Moohummu-
dan States.—Eb.

I Original omitted. Translation.—Question :—Legally, by how many
means is the right of property over male and female slaves soquired P °

Answer :—The original condition of man is freedom, and, in the
opinion of the generality of lawyers, mankind becomes a subject of
property, solely by reason of infidelity and residence in an hestile
country, joined to the fact of subjugation. When infidelity and resi-
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cimen of the arguments and devices not unfrequently used
to mislead, and to perplex the simplest question. The

dence in an hostile country are united in the same individual, all the
qualilies of neutral property attach to him. But, as the proprietary
right to neutral property depends on subjugation, they continue with-
out proprietors until they are appropriated, in like manner as dominion
is established over other property, such as grass, trees, herbs, &o.,
as is laid down in the Jamiooroomooz and other suthorities; *infidels
are slaves in an hostile country, although not the property of any
individual.” It is proved therefore that infidels in an hostile country
sre neutral property, and that the preprietary right to them depends
on subjugation; but subjugation may be accompliched by vari-
ous means. One mode is when a Moohummudan ruler conquers an
infidel city and makes captive its inhabitants, in which case he is at
liberty either to kill or emslave them, as is laid down in the Hidaya;
“if an Imam conquer an infidel country by force of arms, he is at
liberty either to slay the captives or to enslave them.” When they
are made slaves all the qualities of property attach to them, and they
become subjects of purchase, sale, inheritance, and all other legal con-
tracts, in the same manner as other property. The offspring also of
female slaves whom their masters may have given in marriage, are the
property of their masters. A second mode is when the inhabitants of
one hostile country subjugate those of another and make them prisoners;
in such case proprietary right is established, as is laid down in the
Futtih ool qudeer, the Aulumgeeree and the Hidaya ; * if infidels of Turk-
istan conquer infidels of- Rome and make captives of them or seize their
property, they are the rightful proprietors; and if Moosulmauns should
alterwards conquer those infidels of Turkistan, whatever property of the
infidels of Rome they may find with those infidels of Turkistan, is law-
ful to them.” A third mode is when the king of an hostile state, having
seized men and women, sends them from his own country as presents
to.a Moohummudan king or other person of distinotion ; in such case
proprietary right is established, as Mokawkus, the governor of Egypt,
sent Mary the Copt from Alexandria as a present to the Prophet,
who tyeated her as a slave. A fourth mode is when a Moostamin, hav-
ing gone into an hostile country, submits to the form of marrisge with an
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two principal quotations, which are in support of his
opinion, are extracted from the Jamiooroomooz and the

infidel woman, and pays the amoant of her dower to her guardians, and
brings her out of that country by force and arms; in such case pro-
prietary right is established, as is 1aid down in the Puttih ool qudeer and
other authorities; “if a person marry an infidel woman jn an hostile
country, and then forcibly bring her into a Moosulmaun territory, the
marriage will be good and she will become a subject of sale.” A fifth
mode is when a8 Moosulmaun enters a hostile country under protection,
and purchases from one of the iuhabitants of that country his son or
daughter, in such case proprietary right is established, as is laid down in
the Jamiooroomooz and other anthorities : “if a Moosulmaun enter their
country under protection, and purchase from one of them his sor;', and
then bring him forcibly into a Moosulmaun territory, he becomes the
proprietor of him ; but the generality of lawyers are of opinion that

the purchaser is not proprietor of him in his own country, and this is the
correct opinion.” A gixth mode is when a Moosulmaun or an infidel alien
enters a hostile country, whether with or without proteotion, and take
an inhabitant of that country either by theft or plunder, and brings him
either into a Moohummudan or into pnother country, in such case pro-
prietary right is established ; asis laid down in the Ibrahim Shahes, the
Sirajyah, and other works; “if a Moosnlmaun enter a hostile country
under protection, and having taken a boy by robbery bring him to us, the
boy will be a Moohummudan: the contrary would be the case if he had
purchased, and then brought him out, in which case he would continue
of his own religion. It is not mentioned in the case first put, whe-
. ther the boy should be considered free or a slave. It is fit however
that he should be considered a slaye. I heard my preceptor Iftikhar ool
* Ayma'Zshir Ul Bokharee say, t‘t he had purchased a female native of
Tarkistan, and that he marriegi her under the apprehension that ehe
tmight have been taken by robbery, or frand, or similar means. From
this it would follow that a persoﬁ 80 taken is not a slave, but the received
opinion is that be is a slave, inasmuch as the cause of proprietary right
is the taking vi e/ armis, which the term °‘robbery’ may imply.”~ The
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Ibrahim Shahee. The words which are underlined were
entirely omitted in the Futwa, and it will be observed,

seventh mode is when an infidel alien enters a Moohummudan territory,
without seeking protection, and a Moosulmaun seizes him, in which case
he is the property of the whole Moosulmaun community ; as is laid down
in the Ibrahim |Shahee and other works; ‘“if an infidel alien enter a
Moohummudan territory without protection, and a man sieze him, he
becomes the property of the whole community of Moosulmauns; and,
according to the opinion of Yoosuf and Muhummud, he belongs to the
seizer alone, If, by any one of these various modes of subjugation, the
inhsbitant of an hostile territory come into the possession of a Moobum-
mudan, he will be subjected to the laws of slavery, even though no holy
war be waged against the infidel country; and, as in most countries,
particularly in Hindostan, holy wars have ceased to be waged, the
practices of purchase and sale, and the other modes of subjugation
abovementioned prevail. Some lawyers also have maintained the validity
of the sale of freemen in difficalty and famine, as is laid down in the Fut-
awa Itabeoya, the Zukksera the Moheet and other authorities; *“ Moo-
hummud was interrogated relative to the case of a freeman who sold
himself from fear of perishing through famine : he replied, that the sale
of himself by a freeman, under such circumstances, is allowable, but
not otherwise. He was fnrtber.questioned as to whether connexion
with a female, sold under such circumstances, was legal : and he replied
in the affirmative, and that the parentage of the offspring would be
established in the father.” It is stated in the Moheet that the sale
of a freeman is not allowable unless he be nnable to discharge a debt
which is due from himy or unless he be distressed, being involved in dif-
ficulties which endanger his existence, or be reduced to such an extre-
mity as would justify his eating carrion (in which instances it is lawful)
because in the time of Joseph, men were in the habit of selling them-
selves. It is laid down in the Fulawa Mokhtusuri Shafee, that it is al-
lowable for weavers, coblers, and certain other descriptions of infidels,
to sell their own persons, even though not in time of famine or difficulty,
conformably to usage : “for the usage of each country is different,
and the peculiar usage, whatever it may be, is allowable.” On this
authority many lawyers have given opinions as to the validity of pur-

chase and sale by the infidels of this country, and by the mountaineers
E
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that the omissions are important. The term which
is the very essence of the sentence, is twice omitted ;
and it is solely from the use of that word, which sig-
nifies »1 et armis, that any support is derived to the
doctrine, of infidels taken by robbery, being slaves in the
legal acceptation of the term; the exertion of such force
being held by some authorities to constitute isteela or
subjugation. The story of Mary the Copt is quite out
of place,* as it is notorious that Moohummud had many
°

of their own persons and of their wives aud chijdren, should jt be cus-
tomary and not objected to among them; aud persous thus sold are
also legal slaves.

®] cannot perbaps better verify this assertion than by quoting an
extract from a note of the learned Sale on the Chapter of the Koran
which was revealed to enable Moohummud to absolve himself from an
engagement which he had made to refrain from cohabiting with the said
Mary, “ Mohammed baving lain with a slave of his, named Mary, of
Coptic extract, (who had been sent him as a present by Al Mokawkas,
governor of Egypt,) on the day which was due to Ayesha, or to Hafsa,
and as some say, on Hafsa’s own bed, while she was absent, and this
coming to Hafsa’s knowledge, she took it extremely ill, reproached her
husband so sharply, thbat, to pacify her, he promised with aun oath,
never to touch the maid again (2); and to free’ him from the obligation -
of this promise was the design of the chapter.« I cannot here avoid
observing, as a learned writer (3) bhas done before me, that Dr. Prideanx
has strangely misrepresented this passage. For having given the story
of the prophet’s amour with his maid Mary, a little embellished, he pro-
ceeds to tell us, that in this chapter Mohammed brings in God, allowing
him, and all his Moslems, to lie with their maids when they will, not-
withstanding their wives : (whereas the words relate to the prophet anly,
who wanted not any new permission for that purpose, because it was
a privilege already granted him (1), though to none else:) and then, to
show what ground he had for his assertion, adds, that the first words of
the chapter are, O prophet, why dost thou forbid what God bath allowed
thee, that thou mayest please tby wives? God bath granted unto you
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privileges which are denied to the votaries of his religion
‘Without further comment I leave the reader to judge of
the animus which dictated the misquotation.

Of those who can legally be called slaves but few at
present exist. In the ordinary acceptation of the term,
al] persons are counted slaves who may have been sold
by their parents in a time of scarcity, and this class is
very numerous. Thousands are at this moment living in
a state of hopeless and contented, though unauthorized,
bondage. That theillegality of this state of things should
be known is certainly desirable. The law may interpose
its authority in cases of peculiar hardship and cruelty.
I believe, however, it will be found, that there is little
moral necessity for such interpogition. In India (gene-
rally speaking) between a slave and a free servant there
is no distinction but in the name, and in the superior
indulgences enjoyed by the former: he is exempt from
the common cares of providing for himself and family :
his master has an obvious'interest in treating him with
lenity, and the easy performance of the ordinary house-
hold duties is all that is exacted in return. The import-

to lie with your maid-dervants (2). Which last words are not to be found
here, or elsewhere, in the Koran, and contain an allowance of what is
expreesly forbidden therein (31); though the Doctor has thence taken
occasion $0 make some reflections, which ‘might as well have been spared.
1 shall eay nothing to aggravate the matter ; but leave the reader to ima-
gine what this reverend divine would have said of a Mohammedan, if
he bad canght him tripping in the like manner.” It is written also in
the Koram, “ O Prophet, we have allowed thee thy wives unto whom
thou haet given their dower, and also the slaves which thy right hand
possesseth of the booty which God hath granted thee,” on which Sale has
observed in a note, “ It is said, therefore, that the women slaves which he
shonld buy are not included in this grant.”” Sale’s Koran, vol. IT, page 281.
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ation of slaves by sea has been prohibited, and human
beings, it may be hoped, have, in this quarter of the
world, ceased to be commodities of merchandize. The
sales of children, which do take place, are (setting aside
the fact of their illegality) devoid of all the disgusting
features which characterize the Slave Trade : they are
not occasioned by the Auri sacra fames, but by absolite
physical hunger and starvation; and the morality must
* be rigid indeed, which would condemn as criminal, the
act of a parent parting with a child, under circumstances
which render the sacrifice indispensable to the preserva-
tion of both.*

Slaves, in the legal acceptation of the term, are cer-
tainly considered merely as things : -they are subject, as
other property, to the Common Law of Inheritance ;. and
they cannot be manumitted to the prejudice of heirs or
creditors ; they may, by special license, be allowed to
trade, but, generally speakmg, they have no civil rights
or capacities.

The rules relative to endowments are worthy of
attention : under the existing regulations, it is true, that
a check has been put to appropriations of land for pious
purposes ; but there still remain many ancient endow-

® Since writing the above I bave met with some observations of
Mr. H. T. Colebrooke in the third volume of Mr. Harington's Analysis,
pages 745 and 747 which so fully justify the opinion I have ventured to
express, that I cannot resist the gratification of quoting them here. * In-
deed, throughout Indis, the relation of master and slave appears to im-
pose the duty of protection and cherishment on the master, as much
as that of fidelity and obedience on the slave : and their mutual conduct
is consistent with the sense of such an obligation ; since it is marked
with gentleness and indulgence on the one side, and with zeal and loy-
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ments scattered over different parts of India, which the
liberality.of the British Government has permitted to
continue devoted to the purposes designed by their
founders. The authority which the State has reserved
to itself over these institutions is merely intended for
the purposes of preservation, and is consistent with what
the Moohummudan Law itself permitted to the ruling
power.*

The rules relative to debtors, in general, are extremely
lenient : perhaps the most prominent instance of this,
which can be cited, is the case of several persons con-
tracting a joint obligation in favour of another. As the
principles of the Moohummudan Code exactly coincide
with those of the Civil Law, I cannot exemplify the
rules on the subject more effectually than by extracting
the following passage from Pothier, “ Solidity may be

alty on the other. During a famine, or a dearth, parents have been known
to sell their children for prices so very inconsiderable, and little more than
nominal, that they may, in frequent instances, have credit for a better
motive than that of momentarily relieving their own necessities, namely,
the saving of their children’s lives, by interesting in their preservation
persons able to provide nourishment for them. The same feeling is
often the motive for selling children, when particular circumstances of
distress, instead of a general dearth, disable the parent from supporting
them. There is no reason to beljeve that they are ever sold from mere
avarice, and want of natural affection in the parent: the known character
of the people, and proved disposition in all the domestic relations, must
exempt them from the suspicion of such conduct : but the pressure of want
alone compels the sale, whether the immediate impulee be consideration for
the child, or desire of personal relief.” '
@ See Prin. Endowments, pages 69, 70 & 71, and Regulation XIX, 1810,
for she due appropriation of the rents and produce of lands granted for the
-support of mosques, temples, colleges, and other purposes, &c., &c.
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stipulated in all contracts of whatever kind; but regu-
larly, it ought to be expressed ; if it is not, when several
persons have contracted an obligation in favor of another,
each is presumed to have contracted as to his own part.
And this is confirmed by Justinian in the Novel (99).
The reason is, that the interpretation of obligations is
made, in cases of doubt, in favor of debtors, as has been
shown elsewliere. According to this principle, where an
estate belonged to four proprietors, and three of them
sold it vn solido, and promised to procure a ratification by
the fourth proprietor, it was adjusted that the fourth, by
ratifying the sale, was not to be considered as having sold
in solido with the others: for, although the three had
promised that he should accede to the contract of sale,
it was not expressed that he should accede in solido.”*
Numerous other examples might be adduced to show
that the Law leans entirely in favor of those against
whom a claim may be made, and who may have commit-
. ted no wilful wrong. This aystem, if not in all cases
reconcileable with strict justice, is at least captivating,
from the apparent benevolence of the motives by which
it is governed.

The rules relative to the pursuit of remedies by action
do not seem to require particular comment. Superseded
as they have been by the Regulations of Government,
they are now rather matter.of curiosity than utility.
Their provisions more nearly assimilate to those of the
Civil Law than our own. Thus, the oath of the parties,
or their refusal to swear, constitutes one mode of ar-
riving at judgment, in default of better evidence. A

* Vol. I, page 147.
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defendant may plead the general issue, and at the same
time adduce special matter to evade the plaintiff's claim.
1f the special matter so pleaded be such, that, by the
failure to prove it, the claim of the plaintiff would not be
established, the onus probandi does not rest with the
defendant ; although, by the proof of it, the claim of the
plaintiff would fall to the ground, for it is a maxim, that,
“ el tncumbit probatio qui dicit mon qui megat.” But
where the special plea is such, that, by the failure to prove
it, the claim of the plaintiff would be established, the onus
probandi rests with the defendant. As if, in case of a
debt upon contract, the defendant were to plead ¢ mihil
debet,” and at the same time to allege the property of the
plaintiff to have been such as to be incompatible with
his demand. Here, if he failed to prove the latter alle-
gation, the claim of the plaintiff would nevertheless re-
main to be proved, and, to put the defendant therefore to
the proof of it would be mere waste of time. But if he
were to plead * solvit ad diem,” the “ onus probandi would
rest with him, because here, on failure of proof, the claim
of the plaintiff would be established.

It is a general rule, that no claim is admissible which
is repugnant to a former admission of the claimant, and
which cannot consistently stand with such admission ; for
instance, a person having admitted that a certain article
was the property of another, cannot afterwards claim such
article on the plea of his ha