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DAVACI
VEKILI

DAVALI
VEKILI

DAVANIN KONUSU : Ayasofya’nin yeniden ibadete acilmasi amaciyla Basbakanliga
yapilan 31/08/2016 tarihli basvurunun Basbakanligin bagh kurulusu olan Vakiflar Genel
Midarligi istanbul 1. Bélge Mudirligince reddine yénelik 19/10/2016 tarih ve 27882 sayili
islemin dayanagi olan Ayasofya Camii'nin muzeye cevrilmesine iliskin 24/11/1934 tarih ve 2/1589

sayili Bakanlar Kurulu Kararinin iptali istenilmektedir.

DAVACININ iDDIALARI : Davaci tarafindan, dava konusu Bakanlar Kurulu Kararindaki
imzalarin gercgekliginin grafolojik yénden incelenmesi gerektidi, 1924 Anayasasi’'nin 52. maddesi

geregince kararnamelerin Resmi Gazete’de yayimlanmasi ve Danistay’in incelemesinden
geciriimesi gerekirken bu sartlara uyulmadigi, Kararda imzalari bulunan bazi bakanlarin karar
tarihninde Ankara disinda olduklarinin Meclis tutanaklari ile sabit oldugu, Ayasofya'nin tapu
kaydinda "muze" degil, "cami" ifadesinin yer aldigi ve UNESCOQO'nun resmi internet sitesinde mize
olarak tanimlanmadidi, vakif mali olan Ayasofya'nin vakfiyesine uygun bir sekilde cami olarak
kullanilmasi gerektigi, vakfedenin iradesine aykiri hareket edildigi, Ayasofya’nin Kiltir ve Turizm
Bakanhgina tahsisine yonelik alinmis bir karar bulunmadidi ileri surilerek, dava konusu Bakanlar
Kurulu Kararinin iptali istenilmektedir.

DAVALI IDARENIN SAVUNMASI: Davali (Kapatilan) ..... tarafindan, 1934 yilinda ydrirlige
konulan Bakanlar Kurulu Kararina karsi yillar sonra dava acgilamayacagi, davanin suresinde

olmadigi; davacinin Basbakanliga ve diger kurumlara Ayasofya ile ilgili olarak zaman zaman
basvurularda bulundugu, davaya esas basvuru igeriginin bir 6éncekinden farksiz oldugu, dava
konusu Bakanlar Kurulu Kararinin iptali hususunda muhtelif davalar acildigi, yine ayni isleme
karsi davaci tarafindan daha once agilan davanin reddedildigi ve bu kararin kesinlestigi, islem
hakkinda kesin hikiim bulundugu; Ayasofya Camii'nin 1470 tarihli Mehmed Han-1 Sani Bin Murad
Han-1 Sani Vakfi vakfiyesinden olup tapunun 57 pafta, 57 ada, 7 parselinde “tirbe, akaret,
muvakkithane ve medreseyi mistemil Ayasofya’yli Kebir Camii Serifi’ olarak kayitli oldugu, s6z
konusu Vakfin tizel kisilige sahip bir mazbut vakif oldugu ve Vakiflar Genel Mudurliglnce temsil
ve idare edildigi; Devlet idaresinin en ylksek karar organi olan Bakanlar Kurulunun idare alaninda
genel karar organi oldugu, Anayasa ve kanunlarla kendisine ayrica ve agik¢a yetki verilmemis
olsa bile, idare alaninda “kanuna dayanmak” ve “Anayasaya ve kanunlara aykiri olmamak”
sartiyla istedigi her islemi yapmak konusunda yetkili oldugu; Ayasofya’nin tahsis ve kullanim
seklinin degistiriimesinin ylritmenin takdirinde oldugu, ulusal ve uluslararasi kosullar ile ig
hukukumuz cergevesinde Bakanlar Kurulunca bu konuda her zaman karar alinabilecegi, Bakanlar
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Republic of Turkey

Council of State, Tenth Chamber
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Decision No: 2020/2595

Plaintiff: [Redacted]
Counsel: [Redacted]
Respondent: [Redacted]
Counsel: [Redacted]

Matter: The Plaintiff asks that the Cabinet Decision—dated 11/24/1934 and numbered 2/1589—
concerning the conversion of the Hagia Sophia Mosque into a museum be annulled, on which the
decision of the 1% Regional Directorate of the Prime Ministry’s Directorate General of
Foundations— dated 10/19/2016 and numbered 27882—to deny plaintiff’s request to the Prime
Ministry that Hagia Sophia be reopened to worship—dated 08/31/2016—is based.

Plaintiff’s Contention: Plaintiff requests that the Cabinet Decision of 1934 be annulled, and
asserts accordingly that the signatures under the Cabinet Decision of 1934 be submitted to a
graphology test; that the Decision was not published in the Official Gazette and submitted to the
Council of State for inspection, in contravention to Article 52 of the Turkish Constitution of 1924;
that some of the ministers whose signatures appear under the Decision are proven by parliamentary
minutes to have been outside of Ankara at the time of the Decision; that Hagia Sophia’s deed
mentions the word “mosque” and not “museum” and that it is not described as a museum on
UNESCO’s official website; that Hagia Sophia, as a wagf property, needs to be used in accordance
with its foundation charter [wagfiyyah; tr. vakfiye]; that the will of the endower is being
disregarded; and that there is no decision taken to assign Hagia Sophia to the Ministry of Culture
and Tourism.

Respondent Government Agency’s (no longer active) Defense: Respondent requests that the
case be dismissed on the grounds that there can be no litigation years later against a Cabinet
Decision put into effect in 1934; that the timing of the suit is late; that the Plaintiff, from time to
time, applies to the Prime Ministry and other agencies regarding Hagia Sophia and that the
application here is identical to their previous one; that there were various cases against the Cabinet
Decision in question and that a previous case by the Plaintiff was dismissed and that decision had
become final; that there exists a final judgment on the matter; that the Hagia Sophia Mosque is
registered under the wagf charter of Mehmed II son of Murad II dated 1470, in lot no. 7, block no.
57, section no. 57, as “The Honorable Mosque of Grand Hagia Sophia inclusive of a tomb,
properties rented out, a clock-house, and a madrasa” and that said wagf is a registered wagf with
its own legal personality governed and represented by the Directorate General of Foundations; that
the Cabinet is the highest administrative decision-making body of government to make general
administrative decisions; that the Cabinet is authorized to make any administrative decision as
long as it is based on a law and does not contravene the Constitution and laws; that altering Hagia
Sophia’s status and manner of use falls under the executive’s discretion; that the Cabinet may
make a decision to that end at any time pursuant to national and international circumstances and
our domestic legal framework; that the allegation that the signatures under the Cabinet Decision
are forged is false.
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Kurulu Kararinda yer alan imzalarin sahte oldugu iddiasinin gergegdi yansitmadigi éne surllerek,
davanin reddi gerektigi savunulmaktadir.

DANISTAY TETKIK HAKIMi
DUSUNCESI : Dava konusu islemin iptal edilmesi gerektigi diisiinilmektedir.

DANISTAY SAVCISI

DUSUNCESI : Davaci tarafindan, Ayasofya Camii'nin miizeye cevrilmesine
iliskin 24/11/1934 tarih ve 2/1589 sayili Bakanlar Kurulu Kararinin tzerindeki Atatlirk imzasinin
kriminoloji laboratuvarinda incelettiriimesi ve iptali istenilmektedir.

Bakilan davanin aciimasindan o6nce, ayni istemle acilan davanin Danistay Onuncu
Dairesinin  31/03/2008 tarih ve E:2005/127, K:2008/1858 sayili karariyla esas yoninden
incelenerek reddedildigi, anilan kararin Danistay idari Dava Daireleri Kurulunun 10/12/2012 tarih
ve E:2008/1775, K:2012/2639 sayili karariyla degisik gerekceyle onandidi, davacinin karar
dizeltme isteminin de 06/04/2015 tarih ve E:2013/3803, K:2015/1193 sayili kararla reddedildigi
anlasilmaktadir.

Bu durumda, davacinin 24/11/1934 tarih ve 2/1589 sayili Bakanlar Kurulu Kararindan en
ge¢ yukarida anilan davanin agildigi tarihte haberdar oldugunun kabull gerektigi, sonradan dava
hakki doguracak nitelikte yeni bir hukuki durumun da ortaya ¢ikmadidi dikkate alindiginda bakilan
davanin sire asimi nedeniyle incelenmesine olanak bulunmamaktadir.

isin esasina gelince;

Dosyanin incelenmesinden, tirbe, akaret, muvakkithane ve medreseyi de kapsayan
Ayasofya Camiinin bulundugu istanbul ili, Emindni ilgesi, Cankurtaran Mahallesi Bab-1 Hiimayun
Sokagi, 57 pafta, 57 ada, 7 sayili parselde bulunan 2 hektar 6644 m# den ibaret tasinmazin
19.11.1936 tarihinde Fatih Sultan Mehmet Vakfi adina tapuya tescil edildigi, essiz bir mimarlik ve
sanat abidesi olan Ayasofya Camiinin, mizeye c¢evrilmesi konusunda o dénemde vakiflardan
sorumlu olan Maarif Vekaletinin (Milli Egitim Bakanhgi) 4.11.1934 tarih ve 94041 sayili yazisiyla,
Ayasofya Camiinin ¢evresindeki evkafa ait diikkanlarin yiktirilmasi, digerlerinin de evkafca istimlak
edilmesi suretiyle guzellestiriimesi ve tamiri ve daimi muhafazasi masraflarina karsilik da evkafca
bu sene ve gelecek sene butgelerinden muayyen bir para ayrilmasi hakkinda bir karar alinmasi
suretiyle Ayasofya Camiinin muizeye c¢evrilmesinin istenildigi, Evkaf Umum Muadarligi'ndn
(Vakiflar Genel Mudurligu) 7.11.1934 tarih ve 153197/107 sayili yazisiyla da, vakfin durumunun
parasal olarak degerlendiriimesi Uzerine, 24.11.1934 tarih ve 2/1589 sayili Bakanlar Kurulu
Karariyla; Ayasofya Camiinin ¢evresindeki evkafa ait binalarin Evkaf Umum MudurlGgid'nce
yiktirilarak temizlettiriimesi ve diger binalarin istimlak, yikma ve binanin tamir ve muhafaza
masraflari da Maarif Vekilligince verilmek suretiyle Ayasofya Camiinin mizeye gevrilmesine karar
verildigi anlagiimaktadir.

Batin insanh@in ortak mirasi olarak kabul edilen evrensel degerlere sahip kiltlrel ve dogal
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Council of State Investigating Judge’s Opinion: Is of the opinion that the Cabinet Decision in
question be annulled.

Council of State Prosecutor’s Opinion: Plaintiff asks that the Ataturk signature under the Cabinet
Decision dated 11/24/1934 and numbered 2/1589 concerning the conversion of the Hagia Sophia
Mosque into a museum be examined at a criminology laboratory and annulled.

It has come to our attention that, before the instant case, a prior case by the Plaintiff with
the same request was rejected by the Tenth Chamber of the Council of State in its decision dated
03/31/2008 and numbered E:2005/125, K:2008/1858; and that said decision was upheld, with a
different reasoning, by the Council of Chambers of Administrative Matters in its decision dated
12/10/2012 and numbered E:2008/1775 and numbered K:2012/2639; and that Plaintiff’s request
for revision of decision was denied by the decision dated 04/06/2015 and numbered E:2013/3803,
K:2015/1193.

Thus, it must be accepted that Plaintiff must have been notified of the Cabinet Decision
dated 11/24/1934 and numbered 2/1589, at the latest, by the time the aforementioned case was
commenced, and since there have not arisen any novel legal circumstances that would give rise to
a right to commence a late legal action, there is no possibility to proceed with the case due to the
statute of limitations.

As for the substance of the matter:

After examining the case file, it is understood that the immovable consisting of 2 hectares
and 6644 m? in the City of Istanbul, District of Eminonu, Cankurtaran Neighborhood, Bab-i
Humayun Street, in lot no. 7, block no. 57, section no. 57, which includes the Hagia Sophia
Mosque, was registered in the name of the Fatih Sultan Mehmet Waqf on 11/19/1936; that the
Ministry of Education had requested, through its letter dated 11/04/1934 and numbered 94041,
that the Hagia Sophia Mosque, a unique architectural and aesthetic monument, be converted into
a museum, the shops belonging to the wagfbe demolished, the rest be expropriated and refurbished
and that the Directorate allot a certain amount that year and the following year for its reparation
and permanent protection; that the Directorate General of Foundations appraised the monetary
situation of the wagf in its letter dated 11/07/1934 and numbered 153197/107; that the Cabinet
Decision dated 11/24/1934 and numbered 2/1589 decided that the buildings belonging to the wagf’
surrounding the Hagia Sophia Mosque be demolished by the Directorate General of Foundations
and that the Hagia Sophia Mosque be converted into a museum by expropriating and demolishing
other buildings and repairing and preserving others, to be compensated by the Ministry of
Education.

On 16 November 1972, The UNESCO General Conference has adopted the Convention
Concerning the Protection of the World Cultural and Natural Heritage in order to identify and
introduce cultural and natural sites with universal values accepted as humanity’s shared heritage;
to raise society’s consciousness on preserving this universal heritage; and to ensure the necessary
cooperation to preserve cultural and natural sites that are damaged and destroyed for various
reasons. This Convention, to whose accession we have provided assent through the Law dated
04/14/1982 and numbered 2658, was adopted by the Cabinet Decision dated 05/23/1982 and
numbered 8/4788 and published in the Official Gazette dated 02/14/1983 and numbered 17959.
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sitleri diinyaya tanitmak, toplumda s6zkonusu evrensel mirasa sahip ¢ikacak bilinci olusturmak ve
cesitli sebeplerle bozulan, yok olan kulturel ve dogal degerlerin yasatiimasi igin gerekli igbirligini
saglamak amaciyla Birlesmis Milletler Egitim, Bilim ve Kdaltir Orguti (UNESCO) Genel
Konferansinca 16 Kasim 1972 tarihinde Dinya Kiltirel ve Dogal Mirasinin Korunmasina Dair
Sdzlesme kabul edilmistir. 14.04.1982 tarih ve 2658 sayili Kanunla katilmamiz uygun bulunan bu
Sozlesme, 23.05.1982 tarih ve 8/4788 sayili Bakanlar Kurulu Karariyla onaylanarak, 14.02.1983
tarih ve 17959 sayili Resmi Gazete'de yayinlanmistir.

Bu Soézlesmenin baslangic béliminde; kdiltirel mirasin ve dogal mirasin sadece
geleneksel bozulma nedenleriyle degil, fakat sosyal ve ekonomik sartlarin degismesiyle bu
durumu vahimlegtiren daha da tehlikeli ¢girime ve tahrip olgusuyla gittikce artan bir sekilde yok
olma tehdidi altinda oldugu, kdltirel ve dogal mirasin herhangi bir pargasinin bozulmasinin veya
yok olmasinin, batin dinya milletlerinin mirasi igin zararli bir yoksullasma teskil ettigi, bu mirasin
ulusal dizeyde korunmasinin, korumanin gerekli kildigi kaynaklarin genisligi ve kulttrel varligin
topraklari Ustinde bulundugu ulkenin ekonomik, bilimsel ve teknik kaynaklarinin yetersizligi
nedeniyle gogu kez tamamlanmamis olarak kaldigi, 6érgit yasasinin, dinya mirasinin muhafaza
ve korunmasini saglamak ve ilgili milletlere gerekli uluslararasi sozlesmeleri tavsiye etmek
suretiyle bilgi muhafazasini arttirmayi ve yaymayi dngdordugu, kilttrel ve dogal varliklara iligkin
mevcut uluslararasi s6zlesme, tavsiye ve kararlarin hangi halka ait olursa olsun bu essiz ve yeri
doldurulmaz kaltar varliklarinin korunmasinin dinyanin batin halklari igin dnemini gdsterdidi,
kiltirel ve dogal mirasin parcalarinin istisnai bir éneme sahip oldugu ve bu nedenle tim
insanligin dinya mirasinin bir parcasi olarak muhafazasinin gerektigi, kultirel ve dogal varliklari
tehdit eden yeni tehlikelerin visat ve ciddiyeti kargisinda, ilgili devletin faaliyetinin yerini
almamakla beraber bunu muessir bir sekilde tamamlayacak kolektif yardimda bulunarak, istisnaf
evrensel degerdeki kultirel ve dogal mirasin korunmasina igtirakin, butin milletlerarasi camianin
Odevi oldugu, bu amagla, daimi bir temel Gzerine ve modern bilimsel yéntemlere uygun olarak,
istisnal degerdeki kultirel ve dogal mirasin kolektif korunmasina matuf etkin bir sistemi kuran yeni
hikUmleri, bir sézlesme bigiminde kabullinin zorunlu oldugu hususlarina yer verilerek bu
sdzlesmenin kabul edildigi vurgulanmaktadir.

S6z konusu Sdézlesme hikimlerinin bir gere@i olarak olusturulan Dinya Miras Listesi,
UNESCO'ya bagh Dinya Miras Komitesi tarafindan belirlenerek bulunduklari tlkenin devleti
tarafindan korunmasi garanti edilmis dogal ve kiltirel varliklari gostermektedir. Boyle bir liste
olusturmadaki amag, tim insanligin mali olan degerlerin korunmasinda uluslar arasi igbirligini
mumkun kilmaktir. Dazenli olarak yenilenen listede 2008 yili itibariyle 141 Ulkeye ait 851 varlik
bulunmaktadir. Bunlarin 660" kiltirel, 166'sI dogal, 25'i ise kultirel ve dogal varliktir. Kultirel bir
miras niteligi tasiyan istanbul'un tarihi alanlari 6.12.1985 tarihinde Diinya Miras Listesine dahil
edilmistir.

istanbul'un tarihi alanlarinin en énemli parcalarindan biri olan ve ortak miras olarak kabul
edilen evrensel degerlere sahip Ayasofya'nin, mize olarak kullaniimasi idarenin takdir yetkisi
kapsamindadir ve dava konusu islemde hukuka aykirilik bulunmamaktadir.
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In its Preamble, the Convention emphasizes that it was adopted noting that “the cultural
heritage and the natural heritage are increasingly threatened with destruction not only by the
traditional causes of decay, but also by changing social and economic conditions which aggravate
the situation with even more formidable phenomena of damage or destruction”; that “deterioration
or disappearance of any item of the cultural or natural heritage constitutes a harmful
impoverishment of the heritage of all the nations of the world”; “protection of this heritage at the
national level often remains incomplete because of the scale of the resources which it requires and
of the insufficient economic, scientific, and technological resources of the country where the
property to be protected is situated”; that “the Constitution of the Organization provides that it will
maintain, increase, and diffuse knowledge, by assuring the conservation and protection of the
world's heritage, and recommending to the nations concerned the necessary international
conventions”; that “the existing international conventions, recommendations and resolutions
concerning cultural and natural property demonstrate the importance, for all the peoples of the
world, of safeguarding this unique and irreplaceable property, to whatever people it may belong”;
that “parts of the cultural or natural heritage are of outstanding interest and therefore need to be
preserved as part of the world heritage of mankind as a whole”; that “in view of the magnitude and
gravity of the new dangers threatening them, it is incumbent on the international community as a
whole to participate in the protection of the cultural and natural heritage of outstanding universal
value, by the granting of collective assistance which, although not taking the place of action by the
State concerned, will serve as an efficient complement thereto”; that “it is essential for this purpose
to adopt new provisions in the form of a convention establishing an effective system of collective
protection of the cultural and natural heritage of outstanding universal value, organized on a
permanent basis and in accordance with modern scientific methods.”

The World Heritage List, created in accordance with Convention articles, shows natural
and cultural sites identified by UNESCO’s World Heritage Committee and whose protection is
guaranteed by the country in which they are located. The purpose of creating such a list is to enable
international cooperation to preserve sites that are the heritage of humanity. The lists, which is
regularly updated, has 851 sites from 141 countries as of 2008. 660 of these are cultural, 166 are
natural, and 25 are both cultural and natural sites. Istanbul’s historic sites were added to the World
Heritage List as cultural sites on 12/06/1985.

The use of Hagia Sophia, which is among the most important parts of Istanbul’s historic
sites and has universal values accepted as common heritage, as a museum falls under the
government’s discretion and as such there is no illegality in the Cabinet Decision under question.

Plaintiff requests that the Ataturk signature under the Cabinet Decision concerning the
conversion of the Hagia Sophia Mosque into a museum dated 11/24/1934 and numbered 2/1589
be submitted to a criminology laboratory for inspection. This request should be denied as, from
examining the case file, it becomes clear that the Decision was prepared by the Cabinet pursuant
to the Letter from the Directorate of Decisions of the Prime Ministry of the Republic of Turkey
dated 11/14/1934 and numbered 94041, and that the President had signed the Decision, and that
the Museum had begun operations on 02/01/1935.

For the foregoing reasons, it is opined that the case ought to be dismissed.
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Davaci tarafindan, Ayasofya Camii'nin mizeye cevrilmesine iliskin 24/11/1934 tarih ve
2/1589 sayili Bakanlar Kurulu Kararinin Uzerindeki Ataturk imzasinin kriminoloji laboratuvarinda
incelettirilmesi  istenilmektedir. Dosyanin incelenmesinden, T.C. Bagvekalet Kararlar
Midarligince 14/11/1934 tarih ve 94041 sayil Tezkere uyarinca icra Vekilleri Heyetince
kararnamenin hazirlandigi ve onaya sunuldugu, Cumhurbaskaninca Kararnamenin imzalandigi,
Mizenin 01/02/1935 tarihinde faaliyete gectigi géz oOnlne alindiginda Cumhurbaskaninin
iradesinin olusmadigindan s6z edilemeyecedinden iddianin incelenmesi istemi yerinde
gOrilmemistir.

Aciklanan nedenlerle, davanin reddi gerektigi dusunulmektedir.

TURK MILLETi ADINA

Karar veren Danistay Onuncu Dairesince, durusma igin 6nceden taraflara bildirilen
02/07/2020 tarihinde davaci Dernegi temsilen ...... ile davaci Dernek vekili Av. ...... ) eeeees temsilen
Hukuk Mdasaviri ........ geldikleri, Danistay Savcisinin hazir oldugu goérilmekle agik durusmaya
baslandi, taraflara iddia ve savunmalarini agiklamalari i¢in us(line uygun séz verilip, Danigtay
Savcisinin dugtncesi alindiktan ve taraflarin Savci dugtncesine ydnelik beyanlar dinlendikten
sonra durugsmaya son verildi.

Davacinin, dava konusu Bakanlar Kurulu Kararinda yer alan imzalarin gergegi
yansitmadigi, Kararda imzalari bulunan bazi bakanlarin karar tarihinde Ankara disinda
olduklarinin Meclis tutanaklari ile sabit olmasi nedeniyle imzalarinin gegersiz oldugu ve grafolojik
yonden incelenmesi gerektigi iddialan ydéninden, dosyada konu ile ilgili inceleme yapiimasini
gerektirecek yeterli emare bulunmadi§i kanaatine ulasildiindan s6z konusu imzalarin
gercekligiyle ilgili inceleme yapilmasina gerek goérulmemigtir.

Davali idarenin davada siire agimi oldugu iddiasi yoniinden;

2577 saylli idari Yargilama Usulii Kanunu’nun 7. maddesinin birinci fikrasinda; dava agma
suresinin, ©0zel kanunlarinda ayri sire gosterimeyen hallerde Danistay’da ve idare
mahkemelerinde altmis ve vergi mahkemelerinde otuz gun oldugu, doérdincu fikrasinda ise, ilani
gereken dizenleyici islemlerde dava siresinin, ilan tarihini izleyen giinden itibaren baslayacagi,
ancak bu islemlerin uygulanmasi Uzerine ilgililerin, dizenleyici islem veya uygulanan islem yahut
her ikisi aleyhine birden dava agabilecekleri hilkme baglanmis, ayni Kanun’un 10. maddesinde de;
ilgililerin, haklarinda idari davaya konu olabilecek bir islem veya eylemin yapilmasi igin idari
makamlara basvurabilecekleri, altmig gin icinde bir cevap verilmezse istegin reddedilmis
sayllacagl, ilgililerin altmis ginin bittigi tarihten itibaren dava agma siresi iginde, konusuna gore
Danistay’a, idare ve vergi mahkemelerine dava acabilecekleri hiikiim altina alinmistir.

Dava konusu olayda, davaci Dernek tarafindan 31/08/2016 tarihinde Bagbakanlik genel
evrak kaydina giren dilekge ile “Ayasofya Camii’nin mlize olmasinin hukuken ve vakfen mimkiin
olmadigi, 7044 sayili Aslinda Vakif Olan Tarihi ve Mimari Kiymeti Haiz Eski Eserlerin Vakiflar
Umum Miidirliigiine Devrine Dair Kanun’un, Bakanlar Kurulu Kararindan énce uyulmasi gereken
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The Tenth Chamber of the Council of State, the adjudicating body of the dispute, began
proceedings on 07/02/2020, the date of which parties were notified in advance, after taking notice
of the presence of [Redacted] representing the Plaintiff Association and Plaintiff’s Counsel
[Redacted], Legal Consultant [Redacted] representing [Redacted], the Council of State Prosecutor;
both parties were allowed to present their contentions and responses; the Council of State
Prosecutor’s opinion and parties’ reaction thereto were heard; the hearing was then terminated.

Regarding Plaintiff’s allegations that the signatures under the Cabinet Decision are forged,
that some of the Ministers whose signatures appear under the Decision have been proven to have
been outside of Ankara at the time of the Decision, as evidenced by parliamentary minutes, that
the signatures need to be submitted for graphological evaluation: it has been decided that there is
no need to have the signatures under the Decision be examined for their veracity, since the decision
has been reached that there are insufficient indications in the case file that would necessitate such
examination.

Regarding Respondent’s contention that the statute of limitations applies:

Article 7, paragraph 1 of the Administrative Procedure Law numbered 2577 provides that
the right to commence an action, save separate timelines provided by special laws, is 60 days
before the Council of State and administrative courts and 30 days before tax courts; paragraph 4
provides that, for administrative decisions requiring publication, the timeline begins the day after
publication, but if the decision requires execution, interested parties can commence an action
against either the decision or the executive action or both; Article 10 of the same Law provides
that interested parties may apply before administrative authorities to have a decision executed or
an action taken that can constitute the subject matter of an administrative suit, that if there is no
response within 60 days the application will be considered to have been denied, and that interested
parties may sue before the Council of State, administrative or tax courts, depending on the subject
matter, after said 60 days [for the authority to respond to plaintiff’s request] expire and within the
statute of limitations.

In the present dispute, the Plaintiff Association has requested that the Hagia Sophia
Mosque be opened to worship in accordance with their rights, the law, and the wagf charter, via
their petition dated 08/31/2016 registered in the Prime Ministry’s general documents registry: “that
it is impossible for the Hagia Sophia Mosque to be a museum both legally and from a wagf
perspective; that the Law on the Assignment of Historic and Architecturally Valuable Old Waqf
Artifacts to the Directorate General of Foundations takes precedence over the Cabinet Decision;
that the rule of law is ensured by the Turkish Constitution.” The petition was responded to and
denied by the letter of the 1% Regional Directorate of the Prime Ministry’s Directorate General of
Foundations dated 10/19/2016 and numbered 27882: “that, although the ownership of the Hagia
Sophia Mosque belongs to the Directorate General of Foundations, in accordance with the Cabinet
Decision in dispute dated 11/24/1934 and numbered 2/1589, it has been converted into a museum
under the responsibility of the Ministry of Culture and Tourism.”

The application made by the Plaintiff Association to the Prime Ministry is one under the
scope of Article 10 of the Administrative Procedure Law numbered 2577 and concerns the
allegation that Hagia Sophia’s status as a museum is contrary to law and the wagf charter and
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bir hukuk normu oldugu, Tiirkiye Cumhuriyetinde hukukun Anayasa'nin teminati altinda oldugu”
ileri surtlerek hak, hukuk ve vakif senedine gére Ayasofya Camii'nin ibadete agilmasi talep
edilmistir. Anilan basvuruya, Bagbakanlik bagli kurulusu Vakiflar Genel Mudurliigi istanbul 1.
Bolge Mudurliguniun 19/10/2016 tarih ve 27882 sayili yazisiyla “Ayasofya Camii mdilkiyetinin
Vakiflar Genel Miidiirliigiine ait olmakla birlikte, dava konusu 24.11.1934 tarih ve 2/15689 sayili
icra Vekilleri Heyetince miizeye ¢evrilmis olup, halen Kiiltir ve Turizm Bakanliginin
sorumlulugunda miize olarak devam ettigi” belirtilerek cevap verilmis ve bu suretle s6z konusu
talep reddedilmis bulunmaktadir.

Davaci Dernegin Basbakanliga yapmis oldugu basvuru 2577 sayili idari Yargilama Usulii
Kanunu’nun 10. maddesi kapsaminda yapilan bir bagvuru niteliginde olup, Ayasofya’nin mize
statisunde kullaniminin hukuk ve vakif senedine aykirn oldugu iddiasiyla cami olarak kullanima
aclimasi talebini icermektedir. Bu talebin reddine dair islem, dava dilekgesi ekinde ibraz edilen
taahhdtll teblig alindisi suretine goére davaci Dernege 24/10/2016 tarihinde teblig edilmis ve
altmis gunlik yasal dava agma slresi icinde kalan 20/12/2016 tarihinde de bu dava agiimistir.
Esasen Dairemizin E:2018/3786 sayili dosyasinda dogrudan dava konusu Bakanlar Kurulu
Kararina karsl agilan dava, davali idareye yeni bir basvuru yapilmadan ve konu ile ilgili tesis
edilmis bireysel bir islem olmadan agilmis bulundugundan 13/09/2018 tarihinde verilen
K:2018/2588 sayili siire ret karariyla sonuglanmis iken, bu dava bahis konusu bagvuru Uzerine
tesis edilen yeni bir bireysel islem akabinde aciimis oldugundan, dosya esas yoninden
gorusulmek tzere tekemmul ettirilmistir.

Davacl Dernegin basvurusunun reddedilmesine dair islem, dava konusu Bakanlar Kurulu
Karari dayanak alinmak suretiyle tesis edilmistir. Dolayisiyla davaci, hakkinda idari davaya konu
olabilecek bireysel islemin tesis edilmesi Uzerine hem bu islem, hem de dayanak isleme veya
bunlardan herhangi birine karsi dava agabilecek olup, uyusmazlikta da, bireysel ret isleminin
dayanagini olusturan Bakanlar Kurulu Kararina kargi s6z konusu islemin tebligi Uzerine yasal
suresi iginde dava agilimistir. Bu nedenle, davali idarenin slre asimi itirazi yerinde gorilmemistir.

Davali idarenin, taraflari ve konusu ayni olan 6nceki bir davada Dairemizce verilen
kesin bir hiikkiim bulundugu iddiasina gelince;

S6z konusu kesin hikim iddiasina iliskin karar; Dairemizin 31/03/2008 tarih ve
E:2005/127, K:2008/1858 sayili davanin reddine iliskin kararinin degisik gerekge ile onanmasina
dair idari Dava Daireleri Kurulunun 10/12/2012 tarih ve E:2008/1775, K:2012/2639 saylll karandir.

Anilan Kararda, “... Diinya Miras Listesine dahil edilerek tliim insanligin ortak degeri kabul
edilen Ayasofya’nin da, anilan sézlesme hiikiimleri geregince, bulundugu Tiirkiye Cumhuriyeti
Devileti tarafindan korunacadi ve yasatilacagi acgiktir. Koruma ve yasatma ilkesine uygun olmak
sartiyla, Ayasofya’nin kullanim seklinin ise i¢ hukukumuza gdére belirlenmesi 6nlinde anilan
Sézlesmede engel bir kural bulunmamaktadir.

Davali idare tarafindan, Ayasofya’nin tarihi, mimari ve Kkiiltiirel nitelikleri nedeniyle ve
korunmasi amaciyla diger camilerden farkli degerlendirilmesinin zorunlu oldugu, bu zorunluluklar
nedeniyle ve 1934 yilindaki ulusal ve uluslararasi kogullar dahilinde, dava konusu islemle kullanim
seklinin miize olarak belirlendigi belirtiimektedir.

5/18

UYAP Bilisim Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden U+xJ/pV - 3sZUgkJ - m4aZxzV - dODHGE= ile erisebilirsiniz.




Republic of Turkey

Council of State, Tenth Chamber

Matter No: 2016/16015

Decision No: 2020/2595

requests that it be opened as a mosque. The Plaintiff Association was notified of the denial of their
application, according to the certified letter of notice in the annex of the case file, on 10/24/2016
and the present action has been commenced within the 60-day statutory limit on 12/20/2016. While
the case before our Chamber numbered E:2018/3786 concerning the annulment of the Cabinet
Decision has been dismissed on 09/13/2018 with decision number K:2018/2588, since it was
commenced without first applying to the sued government agency and without an individual
administrative decision on the matter, the present case has been processed without dismissal
because it rests on an individual decision [of denial by administrative authorities].

The decision of denial concerning Plaintiff Association’s application rests upon the
disputed Cabinet Decision. Therefore, following the individual decision [of denial], which is an
administratively actionable matter, plaintiff may file a case against either this decision or the
decision on which the individual decision [of denial] rests [i.e., Cabinet Decision], or both, and in
the present dispute, plaintiff has timely filed suit against the Cabinet Decision upon receipt of the
individual decision [of denial]. For this reason, the statute of limitations objection by the sued
government agency is without merit.

As for Respondent’s contention that there is already a final judgment issued by our
Chamber on the same matter and concerning the same parties:

The final judgment contention concerns the decision of the Council of Chambers of
Administrative Matters dated 12/10/2012 and numbered E:2008/1775 and numbered K:2012/2639
that upheld, with a different reasoning, the decision of dismissal of the Tenth Chamber of the
Council of State dated 03/31/2008 and numbered E:2005/125, K:2008/1858.

In said decision, the decision to dismiss was upheld for the following reason: “... It is clear
that the government of the Republic of Turkey, in accordance with Convention provisions, will
have to protect and preserve Hagia Sophia, included in the World Heritage List and accepted as
humanity’s shared heritage. There is nothing in the Convention that prohibits a determination on
the use of Hagia Sophia in accordance with our domestic law, as long as that determination accords
with the principle of protection and preservation.

Respondent government agency has stated that it is necessary to evaluate Hagia Sophia
differently than other mosques given its historical, architectural, and cultural qualities and for its
protection; that its manner of use has been determined by the Decision under question as a museum
in light of these necessities and under the national and international exigencies of 1934.

It also falls under the government’s discretion to discontinue Hagia Sophia’s use as a
museum and to assign it a different purpose, in light of changes in national and international
circumstances, and in accordance with the purpose to protect and preserve Hagia Sophia’s
historical, architectural, and cultural qualities. ...”

In said decision, after mentioning that there is no provision in the Convention Concerning
the Protection of the World Cultural and Natural Heritage prohibiting a determination on how to
use Hagia Sophia pursuant to our domestic law, it has been decided that assigning Hagia Sophia a
different status other than a museum is within the government’s discretion. However, the substance
of that case did not involve any allegations, substantive evaluations, reasonings or decisions
concerning Hagia Sophia’s ownership, its wagf status, and whether it is against the law to use it
for a purpose other than the one delineated in its charter.
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Ulusal ve uluslararasi kosullardaki degisiklikler gézetilerek ve Ayasofya’nin tarihi, mimari ve
kdltirel niteliklerini koruma ve yagsatma amacina bagli kalinarak Ayasofya’nin kullanim seklinin
miize olmaktan c¢ikartilmasi ve bagka bir amaca tahsis edilmesi de idarenin takdirinde
bulunmaktadir. ...” gerekgesine yer verilmis ve bu gerekce ile davanin reddine iligkin karar
onanmistir.

Bahse konu kararda, Ayasofya’nin kullanim seklinin i¢ hukukumuza goére belirlenmesi
onlnde Dlnya Kiltirel ve Dogal Mirasinin Korunmasina Dair Sozlesme’de engel bir hikmin
bulunmadigi belirtildikten sonra, Ayasofya’nin miize vasfindan baska bir amaca tahsisinin idarenin
takdirinde olduguna hikmedilmistir. Ancak, s6z konusu dava igeriginde; Ayasofya’nin mulkiyeti,
vakif niteligi ve tapusunda yer alan vasfi itibariyla vakif senedinde tahsis edildigi amag¢ disinda
kullaniminin hukuka aykiri olduguna iligkin iddialar yoninden esasa iliskin herhangi bir inceleme
ve degerlendirme bulunmadidi gibi, buna dair herhangi bir gerekce ve hikim de yer almamistir.

Bu itibarla, davaci Dernedin daha o&nceki davalar kapsaminda yargilama konusu
yapilmayan, hakkinda herhangi bir gerekge ve hikim bulunmayan dava sebepleri yoninden 2577
sayili Kanun'un 10. maddesi geregince yaptigi yeni ve farkli bir bagvuru sonucu tesis edilen islem
Uzerine ortaya g¢ikan uyusmazhgin esasinin incelenmesi gerekmekte olup, belirtilen konular
hakkinda kesinlesen bir hiikimden s6z edilemeyeceginden, davali idarenin usdle iligkin iddialari
yerinde gorilmeyerek, Tetkik Hakiminin agiklamalar dinlendikten ve dosyadaki belgeler
incelendikten sonra isin esasina gegilerek geregi gorusuldi:

MADDI OLAY VE HUKUKIi SUREG:

1470 tarihli Mehmed Han-1 Sani Bin Murad Han-i1 Sani Vakfi’nin vakfiyesinde “cami” olarak
gbsterilen ve 19/11/1936 tarihli tapu senedi uyarinca istanbul ili, Emindni iigesi (halen Fatih
iigesi), Cankurtaran Mahallesi, Babi Hiimayun Sokak, 57. Pafta, 57. Ada, 7 numarali Parselde
“turbe, akaret, muvakkithane ve medreseyi miistemil Ayasofyayi Kebir Camii Serifi’ vasfi ile

“Ebulfetih Sultan Mehmet Vakfi” adina kayitli Ayasofya'nin yeniden ibadete acgilmasi talebiyle
davaci Dernek yetkilisi tarafindan 31/08/2016 tarihli dilekge ile (kapatilan) Bagsbakanlga
basvurulmustur.

Anilan dilekgeye Vakiflar Genel Mudirligu istanbul 1. Bélge Mudurliiginin 19/10/2016
tarih ve 27882 sayili yazisi ile Ayasofya Camii’nin mize olarak kullaniminin devam ettigi yoninde
cevap verilmis olup, davaciya bu yazi 24/10/2016 tarihinde tebli§ edilmis ve bunun Uzerine
20/12/2016 tarihinde kayda giren dilekge ile bakilmakta olan dava agilmistir.

INCELEME VE GEREKGE :

a) ilgili Mevzuat:

Milga 864 sayili Kanunu Medeninin Sureti Meriyet ve Sekli Tatbiki Hakkinda Kanun'un 1.
maddesinde "Kanunu medeninin meri olmaga bagladigi tarihten evvelki hadiselerin hukuki

hikUmleri, mezkdr hadiselerin hangi kanun meri iken vaki olmus ise yine o kanuna tabi kalir.
Binaenaleyh 4 tesrinievvel 1926 tarihinden evvel vukubulmus olan muamelelerin hukukan
Iazimulifa olup olmamalari ve neticeleri, mezkdr tarihten sonra dahi, vukulari zamaninda meri olan
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Thus, it is necessary to substantively evaluate the new and different application made by
Plaintiff pursuant to Article 10 of the Law numbered 2577, which concern contentions not
adjudicated beforehand and on which there exist no prior judgments or decisions; thus, it is not
possible to state that there is a final judgment on the matter already; thus the procedural objection
by Respondent government agency is without merit, and after hearing from the Investigating
Judge, [we have] proceeded to the substance of the matter:

FACTS AND PROCEDURAL POSTURE:

Plaintiff’s representative applied to the (now defunct) Prime Ministry with a petition dated
08/31/2016 to have Hagia Sophia, registered under the wagf charter of Mehmed II son of Murad
IT dated 1470 as a “mosque,” and according to the deed dated 11/19/1936, located in the City of
Istanbul, District of Eminonu, Cankurtaran Neighborhood, Bab-i Humayun Street, in lot no. 7,
block no. 57, section no. 57, as “The Honorable Mosque of Grand Hagia Sophia inclusive of a
tomb, properties rented out, a clock-house, and a madrasa” under the name of “Ebulfetih
Sultan Mehmet Waqf,” opened to worship.

The 1% Regional Directorate of the Prime Ministry’s Directorate General of Foundations
responded to said petition with a letter dated 10/19/2016 and numbered 27882 that the Hagia
Sophia Mosque continues to operate as a museum, and this letter was delivered to Plaintiff on
10/24/2016, and then the present case was commenced through a petition registered on 12/20/2016.

EVALUATION AND REASONING:
a) Applicable Law:

Article 1 of the repealed Law on the Application and Enforcement of the Civil Code
numbered 864 provides: “Events that preceded the entry into force of the civil code shall be
governed by law applicable at the time of occurrence of said events. Thus, regarding events that
have occurred before 4 October 1926, even after said date, the law applicable at the time of
occurrence of sad events shall govern.” Article 8 provides: “A separate enforcement law shall be
passed concerning wagfs established before the entry into force of the civil code.”

Similarly, Article 1 of the Law on the Application and Enforcement of the Turkish Civil
Code dated 12/03/2001 and numbered 4722, which repealed Law numbered 864, provides: “The
law applicable at the time shall be applied to the legal consequences of events that have preceded
the entry into force of the Turkish Civil Code. Whether events that have taken place before the
entry into force of the Turkish Civil Code are legally binding in their consequences shall be
governed, even after the passage of this law, in accordance with the law applicable at the time of
occurrence of said events.”

Article 10 of the Waqf Law dated 06/05/1935 and numbered 2762 provides: “Those wagfs
whose use for their established purposes contravenes law or public policy or have become useless
can be assigned to other establishments or can be traded with money or tangible property upon the
offer of the wagfboard of directors and decision of the cabinet. Works of architectural or historical
value cannot be sold.”

Article 15 of the Waqf Law dated 02/20/2008 and numbered 5737, which is still in force,
provides: “The immovables of wagfs cannot be confiscated or pledged and no statute of limitations
shall apply to institute proprietary interests thereon. Those wagfs that belong to the Directorate
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kanunlara tevfikan tayin olunur. ..." hikmine, 8. maddesinde ise "Kanunu medeninin meriyete
vazindan mukaddem vicuda getirilen evkaf hakkinda ayrica bir tatbikat kanunu nesrolunur. ..."
hikmune yer verilmistir.

Benzer sekilde, 864 sayili Kanun'u yurarlikten kaldiran 03/12/2001 tarih ve 4722 sayili
Tark Medeni Kanununun Yartrligt ve Uygulama Sekli Hakkinda Kanun'un 1. maddesinde "Turk
Medeni Kanununun yUrdrlige girdigi tarinten énceki olaylarin hukuki sonuglarina, bu olaylar hangi
kanun yururlikte iken gergeklesmisse kural olarak o kanun hikidmleri uygulanir.

Tark Medeni Kanununun yurarlige girdigi tarinten 6nce yapilmig olan islemlerin hukuken
baglayici olup olmadiklari ve sonuglari, bu tarihnten sonra dahi, yapildiklari sirada yururllkte
bulunan kanunlara gore belirlenir. ..." hiUkmine, 8. maddesinde ise "Turk Kanunu Medenisinin
yururlige girmesinden dnce kurulmus bulunan vakiflar hakkinda yurdrlikte olan 6zel hikimler
sakli kalmaya devam eder. ..." hikmine yer verilmistir.

05/06/1935 tarih ve 2762 sayili Vakiflar Kanunu'nun 10. maddesinde "Tahsis edildikleri
maksada gore kullanilmalari kanuna veya amme intizamina uygun olmayan veyahud ise yaramaz
bir hale gelen hayrat vakiflar, idare meclisinin teklifi ve Bakanlar Heyetinin karari ile mimkin
mertebe gayece ayni olan diger hayrata tahsis edilebilecegi gibi bu kabil hayrat ayin veya para ile
degigtirilerek elde edilecek ayin veya para dahi ayni suretle diger hayrata tahsis olunabilir.

Mimari veya tarihi degeri olan eserler satilamaz." hilkm( yer almaktadir.

Halen yurdrlikte bulunan 20/02/2008 tarih ve 5737 sayih Vakiflar Kanunu'nun 15.
maddesinde "Vakiflarin hayrat tasinmazlari haczedilemez, rehnedilemez, bu tasinmazlarda
mulkiyet ve irtifak hakkl igin kazandirici zamanasimi islemez.

Genel Muduirlige, mazbut ve milhak vakiflara ait olup, tahsis edildikleri amaca gore
kullanilmalari kanunlara veya kamu dlUzenine aykiri yahut tahsis amacina uygunlugunu
kaybetmis, kismen veya tamamen hayrat olarak kullaniimasi mimkin olmayan tasinmazlar;
mazbut vakiflarda Meclis karari ile muilhak vakiflarda vakif yoneticisinin talebi Gzerine Meclis
karari ile gayece ayni veya en yakin baska bir hayrata doénustirulebilir, akara devredilebilir veya
paraya cevrilebilir. Bu paralar ayni surette diger bir hayrata tahsis olunur. Ayni vakif icerisindeki
dénustirme veya devirlerde bedel 6denmez." hilkmlne, 16. maddesinde de, "Mazbut vakiflara ait
hayrat tasinmazlara, Genel Midurlik tarafindan oncelikle vakfiyeleri dogrultusunda iglev verilir.
Genel Mudurlik¢e degerlendiriiemeyen veya islev verilemeyen hayrat tasinmazlar; fiilen asli
niteligine uygun olarak kullanilincaya kadar kiraya verilebilir.

Bu hayrat taginmazlar; Genel Muadurlikce iglev veriimek amaciyla, vakfiyesinde yazili
hizmetlerde kullaniimak Uzere Genel Midirligin denetiminde onarim ve restorasyon karsiligi
kamu kurum ve kuruluslarina, benzer amacl vakiflara veya kamu yararina galisan derneklere
tahsis edilebilir. ...” hikmune yer verilmistir.

b) Vakif Miiessesesi

Anayasa Mahkemesinin 04/12/1969 tarih ve E:1969/35, K:1969/70, 26/12/2013 tarih ve
E:2013/70, K:2013/166 sayili kararlarinda da vurgulandidi (izere, kokii islam hukukuna dayanan,
temelinde vakfedenlerin iradesi bulunan ve bir sosyal yardim kurumu olan vakiflar, bir mualkin

7/18

UYAP Bilisim Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden U+xJ/pV - SSZngJ - m4aZxzV - dODHGE= ile erisebilirsiniz.




Republic of Turkey

Council of State, Tenth Chamber

Matter No: 2016/16015

Decision No: 2020/2595

General and that have lost their ability to be used in accordance with their establishment purpose
or those whose use contravenes public policy or whose use completely or partially as a wagf has
become impossible can be transformed into another wagf, be assigned to another wagf, or
converted into money upon the request of the waqf’s board of directors and decision of the wagf’s
general assembly. If converted into money, that money shall be assigned to a different wagf. For
transfers within the same wagf, no fee of transfer shall be paid.” Article 16 provides: “The
Directorate General shall first assign a purpose to the wagfs, in line with their establishment
purpose. Those wagfs that cannot be put to use by the Directorate General can be rented until they
are used in accordance with their principal purpose. These wagfs can be assigned to public
institutions or public associations with a similar purpose to be used in line with the wagf charter
and be restored and repaired by the assignees under the supervision of the Directorate General.”

b) The Institution of Wagqf

Wagfs, whose roots go back to Islamic law, essentially mean the assignment, by the will of
the endower, of property from private possession to public use by prohibiting proprietary interests
over said property so that the benefits accruing therefrom can be put to social and cultural use, as
emphasized in the decision of the Constitutional Court dated 12/04/1969 and numbered E:1969/35,
K:1969/70 and its decision dated 12/26/2013 and numbered E:2013/70, K:2013/166.

Article 101 of the Turkish Civil Code dated 11/22/2001 and numbered 4721 defines wagfs
as “congregation of property with legal personality that result from the assignment by real or legal
persons of sufficient property or rights for a defined and indefinite purpose.”

While it is possible to establish wagfs today, under the provisions of the Turkish Civil Code
numbered 4721, regarding wagfs that have been established prior to the entry into force of said
law, and taking into account their historical qualities, the reasons for their establishment and the
purposes and conditions delineated in their charters and to maintain their continuity; the
governance, activities, control, registry of movable and immovable property in and outside of the
country, protection, reparation, and preservation and maintenance of their goods for economic
purposes of mazbut wagqfs, mulhak waqfs, new wagqfs, congregational wagfs and esnaf waqfs shall
be governed by the Waqf Law dated 02/20/2008 and numbered 5737.

Movable and immovable property that is necessary to provide for the maintenance of the
wagqf so that the activities and the purposes of the wagfs are realized are called “akar” and property
and services provided by wagfs directly to the public for free are called “hayrat.”

¢) The Law Applicable to Old Waqfs

The Turkish Civil Code dated 02/17/1926 and numbered 743 has been published in the
Official Gazette dated 04/04/1926 and numbered 339, and in accordance with its Article 936 on
its entry into force, entered into force six months later on 10/04/1926.

Article 1 of the repealed Law on the Application and Enforcement of the Civil Code
numbered 864, titled “General provisions, the law’s retroactivity,” provides: “Events that preceded
the entry into force of the civil code shall be governed by law applicable at the time of occurrence
of said events. Thus, regarding events that have occurred before 4 October 1926, even after said
date, the law applicable at the time of occurrence of sad events shall govern.” Article 8, titled
“Wagqfs and establishments preceding the Civil Code,” provides: “A separate enforcement law shall
be passed concerning wagfs established before the entry into force of the civil code. Establishments
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menfaatlerinin sosyal ve kiltlrel hizmetlere tahsis edilmek (zere 6zel mulkiyetten c¢ikarilarak
temlik ve temelllikten yasaklanmak suretiyle kamu yararina 6zgllenmesini ifade etmektedir.

22/11/2001 tarih ve 4721 sayih Turk Medeni Kanunu'nun 101. maddesinde vakiflar,
“gergek veya tlzel kisilerin yeterli mal ve haklari belirli ve strekli bir amaca 6zgulemeleriyle olusan
tlzel kisilige sahip mal topluluklari” olarak tanimlanmistir.

GUnimuzde vakif kurulabilmesi, 4721 sayili Tidrk Medeni Kanunu hikumlerine gore
muimkin olmakla birlikte, anilan Kanun'un yurdrlige girdigi tarihten 6énce kurulmus olan vakiflarin,
tarihnten gelen Ozellikleri, kurulus irade ve amaglar ile vakif senetlerindeki sartlar geregi
korunmalari ve surekliliklerinin saglanmasi hususlari goézetilerek, “mazbut vakiflar’, “muilhak
vakiflar’, “yeni vakiflar’, “cemaat vakiflar” ve “esnaf vakiflari”’nin yonetimi, faaliyetleri ve denetimi,
yurt ici ve yurt disindaki tasinir ve tasinmaz vakif kaltir varliklarinin tescili, muhafazasi, onarimi
ve yasatilmasi, vakif varliklarinin ekonomik sekilde isletimesi ve degerlendiriimesinin
saglanmasina iliskin usGl ve esaslar 20/02/2008 tarih ve 5737 sayili Vakiflar Kanunu'nda
dizenlenmistir.

Vakif amacg ve faaliyetlerinin yerine getirilmesi icin gelir getirici sekilde degerlendiriimesi
zorunlu olan tasinir ve tasinmazlara "akar", vakiflarin dogrudan toplumun istifadesine bedelsiz
olarak sunduklari mal ve hizmetlere "hayrat" adi verilmektedir.

c) Eski Vakiflar Hakkinda Uygulanacak Hukuk Kurallan

17/02/1926 tarih ve 743 sayili Turk Kanunu Medenisi 04/04/1926 tarih ve 339 sayili Resmi
Gazete’de yayimlanmis ve yurlrlik tarihinin dizenlendigi 936. maddesi hUkm{ geregi yayimi
tarihinden alti ay sonra 04/10/1926 tarihinde yirurlige girmistir.

19/06/1926 tarih ve 864 sayili Kanunu Medeninin Sureti Meriyet ve Sekli Tatbiki Hakkinda
Kanun'un “Umumi hikimler, Kanunun makabline simuli” baslkh 1. maddesinde “Kanunu
medeninin meri olmada basladigi tarihten evvelki hadiselerin hukuki hdkamleri, mezkar
hadiselerin hangi kanun meri iken vaki olmus ise yine o kanuna tabi kalir. Binaenaleyh 4
tesrinievvel 1926 tarihinden evvel vukubulmus olan muamelelerin hukukan lazimilifa olup
olmamalari ve neticeleri, mezk(r tarihten sonra dahi, vukulari zamaninda meri olan kanunlara
tevfikan tayin olunur. ...” kuralina, “Kanunu medeniden evvel miesses evkaf, tesisler” baslikli 8.
maddesinde ise “Kanunu medeninin meriyete vazindan mukaddem vicuda getirilen evkaf
hakkinda ayrica bir tatbikat kanunu nesrolunur. Kanunu medeninin meriyete vazindan sonra
vicuda getirilecek tesisler, kanunu medeni ahkadmina tabidir.” kuralina yer verilerek, 743 sayili
Kanun'un ydrdrlige girdigi 4 Ekim 1926 tarihinden o6nce kurulan eski vakiflarin yeni Kanun
hukdmlerine tabi olmasi uygun goériimediginden, 864 sayili Kanun'un 8. maddesinde, Turk
Kanunu Medenisi'nin yurarlige girmesinden dnce kurulan vakiflara dair ayri bir kanuni diizenleme
yapilacagi belirtiimis ve bu kapsamda 05/06/1935 tarih ve 2762 sayili Vakiflar Kanunu ydurtrlige
konulmustur.

Benzer sekilde, 1 Ocak 2002 tarihinde 4721 sayih Tirk Medeni Kanunu'nun ydrirlige
girmesiyle birlikte, 864 sayili Kanun'u ylrurlUkten kaldiran 03/12/2001 tarih ve 4722 sayili Tark
Medeni Kanununun Yartrligu ve Uygulama $ekli Hakkinda Kanun'un 8. maddesinde de, 4721

8/18

UYAP Bilisim Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden U+4xJ/pV - 3sZUgkJ - m4aZxzV - dODHGE-= ile erisebilirsiniz.




Republic of Turkey

Council of State, Tenth Chamber

Matter No: 2016/16015

Decision No: 2020/2595

whose establishment comes after the entry into force of the Civil Code shall be governed by
provisions of the Civil Code.” Because it was deemed inappropriate for a wagf established before
the entry into force of the Civil Code numbered 743 on 4 October 1926 to be governed by the
provisions of the new law, it was stated in Article 8 of the Law numbered 864 that separate
legislation would be passed on wagfs established before the entry into force of the Turkish Civil
Code and accordingly the Waqf Law dated 06/05/1935 and numbered 2762 was put into force.

Similarly, with the entry into force of the Turkish Civil Code numbered 4721 on 1 January
2002, it was stated in Article 8 of the Law on the Application and Enforcement of the Turkish
Civil Code dated 12/03/2001 and numbered 4722, which repealed the Law numbered 864, that
without prejudice to wagf laws existing before the entry into force of the Turkish Civil Code
numbered 4721, the status of wagfs established before 4 October 1926 would be protected.

Thus, the lawmaker has demonstrated utmost respect for the will and freedom of contract
of the endowers of old wagfs, has made no change, when regulating old wagfs, with respect to the
institution of the wagf and the legal status of its relations and the notion that its property is private
property, and has preserved the legal status of wagfs established before the entry into force of the
Turkish Civil Code dated 10/04/1926 and numbered 743 via the provisions of the Waqf Law
numbered 2762 (still preserved as Waqf Law numbered 5737).

¢) The Assessment by the Assembly of Civil Chambers of the Court of Cassation on
Old Wagqfs

The general assessment by the Assembly of Civil Chambers of the Court of Cassation on
wagfs in its decision dated 05/30/2007 and numbered E:2007/18-293, K:2007/310 is as follows:

“The wagf in question is from the Ottoman period. It is therefore necessary to review the
case in light of Ottoman wagf law. In Ottoman practice, waqgf means to take away a property from
possession and dedicate its benefits to charity indefinitely under certain conditions. There is no
doubt that wagf is a legal institution, regardless of whether it is private or public. Yet, legal
transactions are classified based on whether there exists a unilateral declaration of intent or
reciprocal declarations of intent behind them. According to which of these are wagfs established?
According to Ottoman jurists, regardless of their public or private status, and regardless of whether
there are immediate beneficiaries or not, establishing a wagf requires a unilateral declaration of
intent. It is established by the offer (declaration of intent) of the endower [tr. vakif]. For the offer
to become binding, upon adjudication of the matter, the judge must decide that the wagf is
necessary [lazim]. In Ottoman practice, this is called tescil [registration/tasjrl]. For the transaction
establishing a wagf to be valid and necessary [Sahth wa lazim] tescil is required. Through tescil,
all provisions of the act of establishing a wagf become binding on all parties and legal persons. No
longer can anyone file a suit alleging proprietary claims against the wagf property. ... To whom
does the wagf property belong after being dedicated to the wagf? Ottoman jurists clearly state that
these properties have been transferred to a legal person by invoking the maxim “...in principle, as
though Allah’s property...”. The legal consequence of the wagf is that the endowed property is
locked in and its benefit become the property of all subjects of Allah. (Ebu-Ula Mardin, Ahkam-i
Evkaf [Provisions of Waqfs], Omer Hilmi Karinabadizade, Ahkamiil Evkaf [Wagqgfs’ Provisions].)
Through the wagf transaction, the endowed property acquires a certain type of moral inviolability.
There can no longer be legal transactions over that property like over ordinary property subject to
ownership. ... In light of the explanations above, in Ottoman practice, wagf is a legal institution
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sayili Turk Medeni Kanunu'nun yirurlide girmesinden 6nce kurulan vakiflar igin yurarlukte olan
Ozel kurallar sakh tutularak 4 Ekim 1926 tarihinden o©nce kurulmus olan vakiflarin hukuki
statlilerinin muhafazasina karar verilmistir.

Buna gore, kanun koyucu, eski vakiflari kuranlarin iradelerine ve soézlesme hirriyetine
olabildigince saygi gOstererek, 2762 sayili Vakiflar Kanunu'nda eski vakiflari dizenlerken vakif
kurumunun ve ondan dogan iliskilerin hukuki niteliginde ve bu arada vakif mallarinin 6zel mulkiyet
konusu mallar olmasinda, herhangi bir degisiklik yapmamis, 743 sayili Turk Kanunu Medenisi'nin
yurirlige girdigi 04/10/1926 tarihinden 6nce kurulan vakiflarin hukuki statlleri 2762 sayih Vakiflar
Kanunu (halen 5737 sayili Vakiflar Kanunu) hikiimleri gergevesinde korunmaya devam edilmistir.

¢) Yargitay Hukuk Genel Kurulunun Eski Vakiflarla ilgili Degerlendirmeleri

Yargitay Hukuk Genel Kurulunun 30/05/2007 tarih ve E:2007/18-293, K:2007/310 sayili
Kararinda vakiflarla ilgili olarak yapilan genel degerlendirme su sekildedir:

“... Dava konusu vakif, Osmanli dénemine ait bir vakiftir. Bu nedenle davayr Osmanli Vakif
Hukuku diizenlemelerine gére incelemek gerekir. Osmanli tatbikatinda vakif; bir mali miilkiyetten
cikarip menfaatlerini belli sartlarla, ebedi olarak bir hayir cihetine tahsis etmek demektir. Vakif,
kamu veya Ozel nitelikte kurulsa dahi hukuki bir tasarruf oldugunda stiphe yoktur. Ancak, hukuki
tasarruflar, tek tarafli ve iki tarafli irade beyani gegitlerine ayrilmaktadir. O halde vakif, hangi tiir
irade beyanina gére kurulmaktadir. Osmanli hukukcularina gére; ister kamuya, isterse 6zel
cihetlere tahsis edilsin veya birinci derecede vakiftan yararlanacak belli sahislar bulunsun veya
bulunmasin vakif tek tarafli bir hukuki muameledir. Vakfedenin (vakif) icabiyla (irade beyaniyla)
kurulur. Vakif muamelesinin baglayicilik kazanmasi igin hakimin yargilama sonucunda vakfin
lizumuna karar vermesi gerekir. Osmanli tatbikatinda buna tescil denilmektedir. Bir vakif
muamelesinin hem sahih hem de lazim olabilmesi igin tescili sart kosulmustur. Tescil ile, vakfiyet
ile verilen hikidmler taraflari ve bitin hikmi sahislari baglar. Artik hi¢bir kimse vakif mal
aleyhinde mililkiyet ve istihkak iddiasiyla dava agamaz. ... Vakifa ait miilk, vakfedildikten sonra

[

kimin olacaktir. Osmanli hukukgulari vakif mallarin mdlkiyetinin '.... Allahin milki hikmiinde ...'
diyerek hiikmi bir sahsiyete intikal ettigini acik¢a sOylemektedirler. Vakfin hukuki sonucu
vakfedilen malin aslinin hapsi ve menfaatinin Allahin kullarina ait olmasidir. (Ebu-UIa Mardin,
Ahkam-1 Evkaf, Omer Hilmi Karinabadizade Ahkamdil Evkaf) Vakif muamelesiyle vakfedilen mal,
bir gesit manevi dokunulmazlik kazanir. Artik vakif mal (zerinde, miilkiyet konusu bir malmis gibi
tasarruf olunamaz. ... Yukarida yapilan agiklamalardan hareketle Osmanli tatbikatinda vakif; tek
tarafl irade beyaniyla kurulan, yargilama sonucunda llizumuna karar verilen, tescille hikim ifade
eden; konusu malum, muayyen ve dayanikli bir malin, vakfedenin mdiilkiyetinden ¢ikarilip 6zel ve
tizel kisilerin yararina, gayesine uygun bir bigimde mlitevellilerince idare edilen hukuki
mliesseselerdir.

Osmanli  dbéneminde kurulan bir vakfin yukaridaki esaslar dairesinde kurulup

kurulmadidinin tespiti ancak vakfin tiiz(igi (vakfiye) ile belirlenebilir. ...”

d) Danistay idari Dava Daireleri Kurulunun Kariye Camii’ne Dair Karari
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established by a unilateral declaration of intent, whose necessity is decided upon adjudication,
whose legal status is expressed through fescil, and whose subject matter consists of a known,
determinate, and durable property whose ownership is alienated from the endower and managed
by its trustees in accordance with its purpose and to the benefit of real and legal persons.

Whether an Ottoman wagf was established in accordance with the principles above can
only be determined upon examination of the wagqf charter (vakfiye).”

d) The Decision of the Assembly of Administrative Chambers of the Council of State
Concerning the Kariye Mosque

In the case before our Chamber concerning the annulment of the Cabinet Decision dated
08/29/1945 and numbered 3/3054 on assigning the Kariye Mosque, located in the City of Istanbul,
District of Fatih, established before the entry into force of the Turkish Civil Code numbered 743
on 10/04/1926, with mazbut wagqf charity status, to the Ministry of Education for use as museum
and museum storage, in our decision dated 03/12/2014 and numbered E:2010/14612,
K:2014/1474, we have dismissed the suit for the following reason: “... that the United Nations
Educational, Scientific and Cultural Organization’s General Conference has adopted the
Convention Concerning the Protection of the World Cultural and Natural Heritage; that this
Convention, to which we have assented through the Law dated 04/14/1982 and numbered 2658,
adopted by the Cabinet Decision dated 05/23/1982 and numbered 8/4788 has been published in
the Official Gazette dated 02/14/1983 and numbered 17959; ... that the World Heritage List,
prepared as a result of Convention provisions, shows the natural and cultural sites determined by
UNESCO’s World Heritage Committee and whose protection has been guaranteed by the states in
which they are located; that the aim of preparing such a list is to ensure international cooperation
to protect the shared heritage of humanity; that there were 851 sites from 141 countries on the
constantly updated list as of 2008; that 660, 166 and 25 of these were cultural, natural, and cultural
and natural, respectively; that Istanbul’s historical sites have been added to the World Heritage
List on 12/06/1985 as cultural heritage sites; that the Kariye Museum, which is part of Istanbul’s
important historical sites and accepted as shared heritage and of universal value, has witnessed
history since centuries before until today; that it reflects the important interaction between
humanistic values at a certain time period or at a cultural site concerning the development of
architecture, technology or architectural art, city planning, and landscape creation; that it presents
a valuable example of the architecture or technology or landscape symbolizing one or more
important eras of human history; that it is a symbol representing one or more cultures; and therefore
that there is no illegality in its use as a museum to properly fulfil its function of being introduced
to the word ...”

Upon appeal of our Chamber’s said decision, the Council of Chambers of Administrative
Matters, in its decision dated 04/26/2017 and numbered E:2014/4645, K:2017/1860, has found the
appealed decision consistent with law and procedure and has decided to uphold it; however,
Plaintiff, alleging the illegality of the disputed Cabinet Decision, has requested that the decision
to uphold dated 04/26/2017 be reviewed, and the arguments in Plaintiff’s petition for review, found
consistent with Article 54 of the Law numbered 2577, have been accepted by the Council of
Chambers of Administrative Matters, which removed the appeal decision by the Council of
Chambers of Administrative Matters dated 04/26/2017 and numbered E:2014/4645, K:2017/1860,
and reconvened and decided in its decision dated 06/19/2019 and numbered E:2018/142,
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743 sayih Tiurk Kanunu Medenisi'nin  yurlrlige girdigi 04/10/1926 tarihinden &nce
kurulmus, mazbut vakif hayrati statiisiinde bulunan, istanbul ili, Fatih ilgesindeki Kariye Camii'nin
mize ve muze deposu olarak kullaniimak dGzere Milli Egitim Bakanhgina tahsisine iligkin
29/08/1945 tarih ve 3/3054 sayili Bakanlar Kurulu Kararinin iptali istemiyle Dairemizde agilan
davada, 12/03/2014 tarih ve E:2010/14612, K:2014/1474 sayili kararimizla, “... Birlesmis Milletler
Egitim, Bilim ve Kiiltiir Orgiitii (UNESCO) Genel Konferansinca 16 Kasim 1972 tarihinde ‘Diinya
Kiiltiirel ve Dodal Mirasinin Korunmasina Dair Sézlesme’nin kabul edildigi, 14/04/1982 tarih ve
2658 sayili Kanunla katilmamiz uygun bulunan bu Sézlesme'nin, 23/05/1982 tarih ve 8/4788 sayili
Bakanlar Kurulu Karariyla onaylanarak, 14/02/1983 tarih ve 17959 sayili Resmi Gazete'de
yayimlandigi, ... S6z konusu Sézlesme hikimlerinin bir geregi olarak olusturulan Diinya Miras
Listesi, UNESCOQO’ya bagh Dinya Miras Komitesi tarafindan belirlenerek bulunduklari (lkenin
devleti tarafindan korunmasi garanti edilmis dogal ve kiiltiirel varliklari gésterdigi, béyle bir liste
olusturmadaki amacin tim insanligin mal olan degerlerin korunmasinda uluslar arasi igbirligini
mimkin kildigi diizenli olarak yenilenen listede 2008 yili itibariyle 141 lilkeye ait 851 varlik
bulundugu bunlarin 660" kiiltiirel, 166's1 dogal, 25'i ise kiiltiirel ve dogal varlik oldugu, kdiltiirel bir
miras niteligi tasiyan istanbul’un tarihi alanlarinin 06/12/1985 tarihinde Diinya Miras Listesine
dahil edildigi, Istanbul’un tarihi alanlarinin énemli pargalarindan biri olan ve ortak miras olarak
kabul edilen evrensel degerlere sahip Kariye Miizesinin, inga edildigi yiz yillar éncesinden
glinimlize kadar uzanan slregte tarihe taniklik etmesi, belli bir zaman diliminde veya kiltiirel
mekanda, mimarinin veya teknolojinin, anitsal sanatlarin gelisiminde, sehirlerin planlanmasinda
veya peyzajlarin yaratilmasinda, insani degerler arasindaki 6nemli etkilesimi gbstermesi, insanlik
tarihinin bir veya birden fazla anlamli dbénemini temsil eden yapi tipinin ya da mimari veya
teknolojik veya peyzaj toplulugunun degerli bir 6rnegini sunmasi ve bir veya birden fazla kdiltlir(i
temsil eden 6nemli bir 6rnek olmasi nedeniyle tiim diinyaya tanitiima iglevinin geregi gibi yerine
getirilebilmesi amaciyla miize olarak kullaniimasinda hukuka aykirilik bulunmadigr ...”
gerekgesiyle davanin reddine karar verilmigtir.

Dairemizin anilan kararinin temyiz edilmesi (zerine Danistay idari Dava Daireleri
Kurulunun 26/04/2017 tarih ve E:2014/4645, K:2017/1860 sayili karariyla temyize konu karar
hukuka ve uslle uygun bulunmus ve kararin onanmasina karar verilmig ise de davaci tarafindan,
dava konusu Bakanlar Kurulu Kararinin hukuka aykiri oldugu ileri siiriilerek Danistay idari Dava
Daireleri Kurulunca verilen 26/04/2017 tarihli onama kararinin dizeltiimesinin istenilmesi Uzerine,
Danistay idari Dava Daireleri Kurulunca, karar diizeltme dilekgesinde ileri siiriilen nedenler, 2577
saylll Kanun'un 54. maddesi hikmine uygun bulunarak, karar duzeltme isteminin kabulu ile
Danigtay idari Dava Daireleri Kurulunun 26/04/2017 tarih ve E:2014/4645, K:2017/1860 sayili
karari kaldirilarak temyiz istemi yeniden goérusulmuis olup, 19/06/2019 tarih ve E:2018/142,
K:2019/3130 sayili karar ile;

“Kariye Camii Serifi Osmanli Devleti dbéneminde &zel hukuk hikimlerine gére
vakfedilmis, mazbut Fatih Sultan Mehmet Vakfina ait hayrat tasinmazlardandir. Hayrat
tasinmazlar; ibadethane, hastahane ve ashane gibi dogrudan dogruya hayir hizmetlerinin ifasi igin
kurulmug olan vakiflarin taginmazlaridir ki; bu tasinmazlar gerek milga 2762 sayili Vakiflar
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K:2019/3130 to remand our Chamber’s decision dated 03/12/2014 and numbered E:2010/14612,
K:2014/1474 for the following reasons:

“The Honorable Kariye Mosque is an immovable charity endowed in the Ottoman period
pursuant to private law provisions to the mazbut Fatih Sultan Mehmet Waqf. Immovable charities
[tr. hayrat] are immovables of wagfs which have been established to provide direct services for
the public good such as places of worship, hospitals, and kitchens, and these immovables are
regarded as public property according to the provisions of both the repealed Waqf Law numbered
2762 and the in-force Waqf Law numbered 5737. Therefore, in essence, private ownership laws
are inapplicable to them. Immovable charities cannot be sold, pledged, confiscated, and no statute
of limitations granting proprietary interests thereon can be instituted. For these properties are not
under the private ownership of anyone, they are assigned to public use and benefit. Immovable
charities cannot be assigned a purpose other than the one determined by the wagf, except for the
provisions in Article 10 of the repealed Waqf Law numbered 2762 and Articles 15 and 16 of the
Wagqf Law numbered 5737.

Thus, the disputed Cabinet Decision, taken without the rise of a situation foreseen in Article
10 of the repealed Waqf Law numbered 2762, which disregards the intent and assignment of the
endower that the immovable be used as a mosque perpetually, is in violation of Article 1 of Law
numbered 864, quoted above, which provides that the law at the time of the issuing of the wagf
charter shall be applicable law. Before the disputed Cabinet Decision was taken, in an opinion
letter sent from the Minister of Finance to the Prime Ministry, perhaps in anticipation of this legal
violation, it was stated that “Therefore, the enactment of the draft bill being prepared by the
Ministry of Education is awaited,” and the Cabinet Decision was taken with reference to a law that
had not yet been enacted. When the Respondent government agency was asked of the legal
framework governing the dispute, through an interim decision dated 04/21/2010 by the Chamber
as the case was before the Sixth Chamber of the Council of State, it had been unable to point to
any laws.

The foundational quality of a wagf’s immovable charities is that they are protected from
out-of-purpose use against third persons as well as the state itself. That these wagfs are under the
protection of the state does not mean that the state may dispose of wagf properties whenever and
as it pleases. The state is merely an entity to whom wagf property is entrusted to ensure that the
property is used only in line with its purpose. The assignment of immovable charities for another
purpose, even if through an administrative decision, would be unlawful.

Further, when the Cabinet Decision was being made, the stipulations of the Waqf Law
numbered 2762 in force at the time were disregarded. Even in the absence of the provisions of the
aforementioned repealed Law numbered 864, as the Cabinet Decision was being taken, the
stipulations of the legal framework in force at the time of the decision and Article 10 of the Waqf
Law enacted on 06/05/1935 and numbered 2762 providing: ‘Those wagfs whose use for their
established purposes contravenes law or public policy or have become useless can be assigned to
other establishments or can be traded with money or tangible property upon the offer of the wagf’
board of directors and decision of the cabinet,” were disregarded. The same provision is still
reiterated in Articles 15 and 16 of the Waqf Law in force numbered 5737.

Yet the disputed Cabinet Decision has been taken without satisfying any of the conditions
set out by the Law and neither have procedural requirements been followed. For there is no
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Kanunu, gerekse halen yiliriirliikte olan 5737 sayili Vakiflar Kanunu hiikiimleri uyarinca kamu mali
niteligindedirler. Dolayisiyla, bunlar hakkinda, esas itibariyle, 6zel miilkiyet hikimleri tatbik
olunamaz. Hayrat mallari satilamaz, rehin edilemez, haciz olunamazlar, bunlar igin ne miilkiyete,
ne de irtifak haklarina iliskin kazandirici zamanagimi hiikiimleri uygulanamaz. Zira, bu mallar hi¢
bir kiginin 6zel miilkiyetinde olmayip, kamunun kullanimina ve istifadesine tahsis edilmislerdir.
Hayrat tasinmazlar, miilga 2762 sayili Vakiflar Kanunu'nun 10. maddesi ile halen ydiriirliikte olan
5737 sayili Vakiflar Kanunu'nun 15 ve 16. maddelerinde éngériilen hiikiimler haric olmak (zere
vakfin belirledigi kullanim sekli diginda bir kullanim amacina tahsis edilemez.

Bu itibarla, miilga 2762 sayili Vakiflar Kanunu'nun 10. maddesinde éngdriilen durum
ortaya c¢ikmamis olmasina karsin vakfedenin, tasinmazin ilelebet cami olarak kullaniimasi
yonindeki iradesini ve tahsisini ortadan kaldiracak sekilde alinan dava konusu Bakanlar Kurulu
Karari, metni yukariya alinan ve vakif senedi hangi tarihte dlizenlenmisse o tarihteki mevzuatin
uygulanacagini hiikme baglayan 864 sayili Kanunun 1 inci maddesine aykiridir. Bu hukuka
aykiriliktan olsa gerektir ki, dava konusu Bakanlar Kurulu Karari alinmadan énce Maliye Bakani
tarafindan Basbakanliga gbénderilen gériis yazisinda; ‘Bu itibarla, Milli Egitim Bakanlginca
hazirlanmakta olan kanun tasarisinin iglemleri biterek yiiriirliige girecedi zamana intizaren ...’
ifadesine yer verilmis, daha yirirlige girmemis bir kanuna atifla Bakanlar Kurulu Karari ihdas
edilmistir. Dava dosyasi Danistay Altinci Dairesinde iken Dairece 21/04/2010 tarihli ara kararla
idareye ‘dava konusunu olusturan mevzuat hikimleri’ sorulmus olmasina kargin, idarece higbir
yasal dayanak gosterilmemistir.

Hayrat vakiflarinin temel &6zelligi bunlarin amag disi kullanimlara karsi (dgiinci kigiler
yaninda, bizzat Devlet'e karsi da korunmus olmasidir. Bu vakiflarin Devlet'in korumasi altinda
olmasi, Devlet'in istedigi zaman ve istedi§i sekilde vakif mallari (izerinde tasarrufta bulunmasi
anlamina gelmez. Devlet, sadece vakif mallarin amaci dogrultusunda kullaniimasini teminen,
kendisine emanet edildigi varlik konumundadir. Bir diizenleme ile olsa bile hayrat vakiflarin, baska
bir amaca 6zglilenmesi, hukuka aykiri olacaktir.

Ote yandan, Bakanlar Kurulu Karari alinirken islem tarihinde yiiriirliikte olan 2762 sayili
Vakiflar Kanunu'nun 6ngérdiigi sartlara uyulmamigtir. Yukarida sézii edilen miilga 864 sayili
Kanun hikidmleri bulunmasa bile, islem tarihinde yiirirliikte bulunan mevzuatin 6ngérdigi sartlar,
dava konusu Bakanlar Kurulu Karari alinirken; 05/06/1935 tarihinde c¢ikarilan 2762 sayili Vakiflar
Kanunu'nun 10. maddesinde yer alan; 'Tahsis edildikleri maksada gére kullaniimalari kanuna veya
amme intizamina uygun olmayan veyahut ise yaramaz bir hale gelen hayrat vakiflar, idare
meclisinin teklifi ve Bakanlar Heyetinin karari ile miimkiin mertebe gayece ayni olan diger hayrata
tahsis edilebilecegdi gibi bu kabil hayrat ayin veya para ile degistirilerek elde edilecek ayin veya
para dahi ayni suretle diger hayrata tahsis olunabilir." hiikmiine, uygun hareket edilmemigtir. Ayni
hiikiim halen ydrirliikte olan 5737 sayill Vakiflar Kanunu'nun 15. ve 16. maddelerinde
yinelenmistir.

Dava konusu Bakanlar Kurulu Karari ise; Kanunda ©6ngériilen sartlardan hi¢ birisi
gerceklesmeden alinmis, gerekli sekil sartlarina da uyulmamigtir. Zira; Kariye Camiinin, cami
olarak kullanilmasinda kanuna ve kamu dlizenine aykiriliktan séz edilemeyecegdi gibi, Bakanlar
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illegality or contravention to public order in Kariye Mosque’s use as a mosque, and there is no
decision by the Board of Directors of the Directorate General of Foundations upon which the
Cabinet Decision could have been based. Moreover, the assignment concerns the use of a place of
worship as a museum and a museum storage site, which, even if all other conditions were satisfied,
renders the disputed Decision manifestly unlawful because of its purpose.

For the foregoing reasons, the disputed Cabinet Decision is unlawful from the standpoints
of its [lack of] authorization, form, reasoning, and purpose.”

In accordance with said decision of remand, the Cabinet Decision’s sections pertaining to
the Kariye Mosque have been annulled by our Chamber’s decision dated 11/11/2019 and
numbered E:2019/11776, K:2019/7680.

e) The Status of Wagqf Property

According to the Constitutional Court’s decision dated 01/30/1969 and numbered
E:1967/47, K:1969/9, the property of a waqf never belongs to the state but to the wagf itself: “it is
arequirement of Islamic law and the Waqf Law that preserves parts of that law that the immovable
property of wagfs established in accordance with Islamic law and whose presence is recognized
by the Waqf Law dated 06/05/1935 and numbered 2762 be under the ownership of their wagfs.
Thus, wagf property never belongs to the state but to the wagfs themselves.”

According to the jurisprudence of the Court of Cassation, too, wagf properties are not
owned by the state. In accordance with the Law on the Application and Enforcement of the Civil
Code numbered 864, in its decision dated 05/26/1935 and numbered E:1935/78, K:1935/6, the
Council on the Unification of Civil Law Precedents has decided that for wagfs established before
the entry into force of the Turkish Civil Code numbered 74, previous law shall be applicable and
that wagqf properties are not state property: “that old principles shall be applicable to wagfs like
this that have been established prior to the entry into force of the Civil Code,” “that wagf property
is accepted not to be among state properties.”

f) The General Assessment of Wagqfs Established Before 10/04/1926

In light of the foregoing laws and Constitutional Court, Court of Cassation, and Council of
State precedents, concerning wagqfs established prior to the entry into force, before 10/04/1926, of
the Turkish Civil Code numbered 743, the following conclusions have been reached:

(1) That the vakfiye or the wagqf charter is the founding document of the wagf, and that these
documents contain regulations concerning the subject matter, purpose, and organs of the wagqf, as
reflective of the endower’s intention,

(i1) That the provisions of the vakfiye or the wagf charter have the binding force and value
of the law; that, once the establishment of the wagf has been completed, these provisions bind the
endower, the trustees, the beneficiaries, third parties as well as the state and therefore that no one
may change the vakfiye or the wagf charter that reflects the intention of the endower,

(ii1) That it is obligatory that wagf properties be used in accordance with the intention of
the endower.

After the intent to establish a wagf, which is a private law transaction, has been declared
pursuant to law, there is no doubt that the congregation of property that now acquires legal
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Kurulu kararina altlik olusturmak (zere, Vakiflar Genel Miidiirliigii Idare Meclisinin herhangi bir
teklifi bulunmamaktadir. Ote yandan yapilan tahsis; bir ibadethanenin depo ve miize olarak
kullanilmasi amacina matuf olup, yukaridaki sartlar var olsa bile, dava konusu islemi maksat
yobniinden agikga sakatlamaktadir.

Belirtilen nedenlerle, dava konusu Bakanlar Kurulu Karari, yetki, sekil, sebep, maksat
ybnlerinden hukuka aykiridir.” gerekgelerine yer verilerek, Dairemizin 12/03/2014 tarih ve
E:2010/14612, K:2014/1474 sayili karari bozulmus olup, anilan bozma karari uyarinca verilen
Dairemizin 11/11/2019 tarih ve E:2019/11776, K:2019/7680 sayili karari ile de ilgili Bakanlar
Kurulu Kararinin Kariye Camii'ne iliskin kismi iptal edilmigtir.

e) Vakif Mallarinin Statiisii

Anayasa Mahkemesinin 30/01/1969 tarih ve E:1967/47, K:1969/9 sayili Kararina gore vakif
mallarinin maliki higbir zaman Devlet degil, vakiflarin kendileridir: “islam hukukuna gére kurulmus
olan ve varhklan 2762 sayili, 5/6/1935 giinlii Vakiflar Kanunu ile taninan vakiflarin taginmaz
mallarinin bu vakiflarin miilkiyeti altinda oldugu, gerek isldam hukukunun, gerekse o hukukun bu
konudaki hiikiimlerini sakli tutan Vakiflar Kanununun hikimleri geregidir. Demek ki vakif
mallarinin maliki, higcbir zaman Devlet degil, vakiflarin kendileridir.”

Yargitay ictihatlarina gére de vakif mallarinin sahibi Devlet degildir. Yargitay ictihadi
Birlestirme Hukuk Genel Kurulunun 26/05/1935 tarih ve E:1935/78, K:1935/6 sayili Kararinda da
864 sayili Kanunu Medeninin Sureti Meriyet ve Sekli Tatbiki Hakkinda Kanun'un 8. maddesi
geregince “Kanunu Medeninin meriyete vaz’indan evvel viicuda getirilen bu gibi evkaf hakkinda
esasati sabikanin tatbiki lazim gelmesine”, “mal-1 vakfin emval-i Devletten olmadiginin kabuliyle”
ifadeleri kullanilarak, 743 sayili Tirk Kanunu Medenisi'nin yirurlige girdigi tarihten dnce kurulmus
olan vakiflar hakkinda anilan Kanun'dan o6nceki hukuk kurallarinin uygulanacadi ve vakif
mallarinin Devlet mali hiikmiinde olmadigi karara baglanmistir.

f) 04/10/1926 Tarihinden Once Kurulan Vakiflarla ilgili Genel Degerlendirme

Yukarida alintilanan kanun hukdmleri, Anayasa Mahkemesi, Yargitay ve Danistay
kararlarinin birlikte dederlendiriimesinden 743 sayili Turk Kanunu Medenisi'nin yurarltige girdigi
04/10/1926 tarihinden dnce kurulmus olan vakiflarla ilgili olarak;

(i) Vakfiye ya da vakif senedinin, vakfin kurucu belgesi oldugu, bu belgelerin, vakfin
konusuna, amacina ve organlarina dair vakfedenin iradesini yansitan diizenlemeler igerdigi,

(i) Vakfiye ya da vakif senedi hikimlerinin, hukuk kurali etki, deder ve guciinde oldudu;
vakif kurma islemi tamamlandiktan sonra bu kurallarin, “vakfedeni’, “vakfi idare edenleri”,
“vakiftan faydalanacaklar” ve “lUguncu kigileri” bagladigi gibi “Devleti” de bagladigi, bu nedenle,
kurucu iradeyi yansitan vakfiye ya da vakif senetlerini hig kimsenin degistiremeyecedi,

(i) Vakif varliklarinin, vakfedenin iradesine uygun olarak kullaniimasinin zorunlu oldugu,

sonucuna varilmaktadir.
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personality has the constitutionally guaranteed right to ownership over its properties and rights as
well as the right to association with respect to the continuance of its legal personality. Therefore,
it is necessary that regulations concerning the private law legal personality of wagfs be consistent
with this essential quality of the institution of the wagqf, and that decisions taken with regard to
wagfs be in accordance with the intent of the endower as well as the right to ownership and
association of the Constitution.

Otherwise, in the event that the intent of the endower when establishing the wagf is
disregarded and the purpose of the endower is transgressed or the purpose or properties of the wagf
are altered, there would be no possibility to characterize the wagqf as a private law legal personality,
and this would contravene the principle of legal certainty as a necessary extension of the rule of
law, enshrined in Article 2 of the Constitution, and rules in Articles 33 and 35 of the Constitution
on the right to association and ownership.

Thus, in line with the principles summarized above, the lawmaker has provided in the
provisional Article 7 of the Waqf Law numbered 5737 that, concerning the immovables of wagfs
established before 10/04/1926, those registered in the 1936 Declarations with immovables under
nom de guerre or fictitious names, and those bought by congregational endowments after the 1936
Declarations or those that have been bequeathed or donated to congregational wagfs but have been
registered under the names of the Treasury, the Directorate General of Foundations, bequeathers
or donors, on account of ineligibility to acquire possession, it is possible for wagfs to acquire these
properties by application, within 18 months after the passage of the Waqf Law numbered 5737
with all rights and responsibilities in the deeds, to deed registries, upon the recommendation of the
Foundation Council Members.

Similarly, through provisional Article 11 added to the Waqf Law numbered 5737 by the
Decree dated 08/22/2011 and numbered 651, congregational wagfs can have immovables without
any registered owners, immovables registered under the Treasury, the Directorate General of
Foundations, municipalities, special provincial administrations—save those expropriated, sold or
traded with them—, and graveyards and fountains registered under government agencies,
registered back under their names by registry of deeds, if they apply within 12 months after the
passage of said article with all rights and responsibilities attached to the deed; those immovables
that have been bought by or bequeathed or donated to congregational wagfs but have nonetheless
been registered under the Treasury or the Directorate General of Foundations on account of
ineligibility to acquire possession and are now registered under third persons shall be paid [to
congregational wagfs] by the Treasury of the Directorate General of Foundations based on the
market value determined by the Ministry of Finance.

Finally, provisional Article 13 added to the Law numbered 5737, through Article 78 of the
Law dated 03/21/2017 and numbered 7103, provides that the immovables located in the city of
Mardin, the District of Nusaybin that are listed in the article shall be registered by the relevant
registries under wagqfs among Assyrian waqfs determined by the Foundation Council.

g) The European Court of Human Rights’ (ECHR) Perspective on the Institution of
the Waqf

While the right to establish foundations is not explicitly enshrined in the European
Convention on Human Rights, and while Article 11 of the Convention only mentions “the freedom
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Bir 6zel hukuk islemi olan vakif kurma iradesinin kanunla belirlenen yoénteme uygun olarak
aciklanmasi sonrasinda, 6zel hukuk tlzel kisiligi kazanan mal toplulugunun, miulkiyetine gecen
mal ve haklar Uzerindeki tasarruf yetkisi, kuskusuz Anayasa'nin mulkiyet hakkina, tuzel kisiligin
varhigini sirdirmesi de orgutlenme hirriyetine iliskin kurallarinin glvencesi altindadir. Dolayisiyla,
vakif 6zel hukuk tizel kisiligine yénelik diizenlemelerin, vakif kurumunun bu asli niteligine uygun
olmasi ve vakiflara yoénelik olarak tesis edilecek islemlerde, vakfi kuranin iradesine, Anayasa'nin
mulkiyet hakki ve orgutlenme hdirriyetine iligkin kurallarinda éngérilenler disinda karisiimamasi
gerekir.

Aksi halde, vakfedenin vakfi olustururken ortaya koydugu kurucu iradeye badl
kalmaksizin, vakfedenin amaci disina ¢ikilmasi ve vakfin amacinin ya da mallarinin degistiriimesi
halinde, vakfin 6zel hukuk tlzel kisiligi olarak nitelendiriimesine imkan kalmayacak ve bu durum,
Anayasa'nin 2. maddesinde yer verilen hukuk devleti niteliginin geregi olan hukuk gulvenligi
ilkesiyle, Anayasa'nin érgutlenme hurriyeti ve mulkiyet hakkina iliskin 33. ve 35. maddelerindeki
kurallarla bagdasmayacaktir.

Nitekim, kanun koyucu da 04/10/1926 tarihinden 6nce kurulan vakiflarla ilgili yukarida
Ozetledigimiz ilkelerden hareketle, 5737 sayili Vakiflar Kanunu'nun gegici 7. maddesi ile cemaat
vakiflarinin; 1936 Beyannamelerinde kayith olup, tasarruflarinda bulunan nam-1 mistear veya
nam-1 mevhumlar adina tapuda kayith olan tasinmazlar ile 1936 Beyannamesinden sonra cemaat
vakiflari tarafindan satin alinmis veya cemaat vakiflarina vasiyet edildigi veya bagislandigi halde,
mal edinememe gerekgesiyle Hazine veya Vakiflar Genel Mudirligi ya da vasiyet edenler veya
bagislayanlar adina tapuda kayitli olan tasinmazlarin, tapu kayitlarindaki hak ve mikellefiyetleri
ile birlikte 5737 sayili Vakiflar Kanunu'nun yuruarlige girdigi tarihten itibaren onsekiz ay iginde
milracaat edilmesi hélinde, Vakiflar Meclisinin olumlu kararindan sonra, ilgili tapu sicil
mudurliklerince cemaat vakiflari adina tescillerinin yapiimasini éngérmustdir.

Benzer sekilde 22/08/2011 tarih ve 651 sayil Kanun Hikminde Kararname'nin 17.
maddesiyle 5737 sayili Vakiflar Kanunu'na eklenen gegici 11. madde ile, cemaat vakiflarinin,
1936 Beyannamesinde kayitl olup; malik hanesi acik olan tasinmazlari, kamulastirma, satis ve
trampa disindaki nedenlerle Hazine, Vakiflar Genel Midurligl, belediye ve il 6zel idaresi adina
kayith tasinmazlari, kamu kurumlari adina tescilli olan mezarliklari ve c¢esmeleri, tapu
kayitlarindaki hak ve mukellefiyetleri ile birlikte anilan maddenin yarurlige girdigi tarihten itibaren
oniki ay icinde miracaat edilmesi halinde, Vakiflar Meclisinin olumlu kararindan sonra, ilgili tapu
sicil mudurliklerince cemaat vakiflari adina tescil edilmesi; cemaat vakiflarn tarafindan satin
alinmis veya cemaat vakiflarina vasiyet edildigi veya bagislandigi halde, mal edinememe
gerekcgesiyle Hazine veya Vakiflar Genel Mudurligu adina tapuda kayit edilen tasinmazlardan
Ugunci sahislar adina kayith olanlarin ise Maliye Bakanliginca tespit edilen rayi¢ degerinin Hazine
veya Vakiflar Genel Mudurligu tarafindan 6denmesi kurala baglanmistir.

Son olarak 21/03/2017 tarih ve 7103 sayili Kanun'un 78. maddesiyle 5737 sayili Kanun'a
eklenen gecici 13. madde ile Vakiflar Genel Midirliginin milkiyetindeki Mardin ili, Nusaybin
iicesinde bulunan ve maddede sayilan tagsinmazlarin, tapu kayitlarindaki hak ve mukellefiyetleri ile
birlikte, tasinmazlarin bulundugu bélgede yer alan Siryani cemaatine ait vakiflar arasindan
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of association,” ECHR interprets this article broadly to encompass the right to establish
foundations (Sidiropoulos and others v. Greece, no. 26695/95, 07/10/1998, § 40; Mihr Vakfi v.
Turkey,no. 10815/07,05/07/2019, § 40) and finds a close connection between the right to establish
foundations and the freedom of conscience and religion in Article 9 and freedom of expression in
Article 10 of the Convention (Young, James and Webster v. UK, no. 7601/76; 7806/77, § 57,
08/13/1981).

In some individual application cases brought before it by some wagfs, ECHR considers
alleged violations of the right to ownership according to Article 1 of Additional Protocol no. 1 and
rules that the wagfs be compensated monetarily or property and rights be registered under their
name and returned to them. In application made by one of these wagfs, the Waqf of Samatya Surp
Kevork Armenian Church, School and Graveyard, founded by a Sultan’s decree in the Ottoman
period in 1832, ECHR, taking into account the wagf status and the fact that the immovables under
question had been registered under the wagf’s name for a long time, ruled that the immovables be
re-registered under the wagf’s name, and that failing, the wagqf be compensated monetarily (Board
of Directors of the Waqf of Samatya Surp Kevork Armenian Church, School and Graveyard v.
Turkey, no. 1480/03, 12/16/2008).

It is therefore apparent that the ECHR, too, as a result of the protected status of wagfs,
guarantees wagqfs’ immovables and rights as part of the right to ownership, including those wagfs
founded during the Ottoman period.

As it is clear that the right ownership extends to using and benefitting the property in
question, the intent of the endower with respect to the endowed property and rights must be
preserved and regarded with respect to the use of wagf assets. As a necessary consequence, the
alteration of the status of a wagf immovable, contrary to the endower’s intent, or its use contrary
to the intended purpose will contravene ECHR caselaw.

8) The Examination of the Disputed Cabinet Decision
1) Content

The Cabinet Decision dated 11/24/1934 and numbered 2/1589 put into force based on the
letter of the Directorate General of Foundations dated 11/07/1934 and numbered 15319/107, based
on the letter of the Ministry of Education dated 11/04/1934 and numbered 94041, which
summarizes said letters by the Ministry of Education and the Directorate General of Foundations,
converted the Hagia Sophia into a mosque by providing: “The matter has been discussed by the
Cabinet on 11/24/1934 and it has been approved and decided that the wagf buildings surrounding
the mosque be demolished and cleaned by the Directorate General of Foundations and that the
other buildings be expropriated and the Hagia Sophia Mosque be converted into a museum with
the cost of demolishing, reparation and preservation being paid by the Ministry of Education.”

2) The Waqf Charter

It has been emphatically stated in the wagf charter of Mehmed II son of Murad II's wagf
dated 1470 that among the charities of the wagf'is the Hagia Sophia Mosque, previously a church,
and that the condition is irrevocable that “wagqf properties shall in no way be transferred or
acquired.”

3) The Deed
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Vakiflar Meclisinin karari ile belirlenecek vakiflar adina, ilgili tapu sicil mudurluklerince tescil
edilmesi hiikme baglanmistir.

g) Avrupa insan Haklar Mahkemesi (AIHM)'nin Vakif Milessesesine Bakisi

Avrupa insan Haklar Sézlesmesi'nde giivence altina alinan haklar arasinda “vakif kurma
hakki” agikga yer almamakla birlikte AIHM, Sézlesme'nin 11. maddesinde sadece “birlik kurma
hakki’ndan bahsedilmesine ragmen, bu maddeyi “vakif kurma hakkini” da kapsayacak sekilde
genis yorumlamakta (Sidiropoulos ve digerleri/Yunanistan, no. 26695/95, 10/07/1998, § 40; Mihr
Vakfi/Tirkiye, no. 10815/07, 07/05/2019, § 40), vakif kurma hakkini Soézlesme'nin 9.
maddesindeki din ve vicdan hurriyeti ile 10. maddesindeki ifade hurriyetiyle yakin iligkili olarak
gormektedir (Young, James and Webster/Birlesik Krallik, no. 7601/76; 7806/77, § 57,
13/08/1981).

AIHM, kimi vakiflarin yapti§i bireysel bagvurularda, Sézlesme'nin eki 1 Nolu Ek Protokollin
1. maddesi anlaminda miulkiyetin korunmasi hakkinin ihlal edildigi yoénindeki iddialari incelemekte
ve bu vakiflara ait mal ve haklarin tescil ve iadesi ya da maddi tazminat édenmesi yonlinde
kararlar vermektedir. Bu vakiflardan biri olan 1832 yilinda Osmanli déneminde Padigsah fermaniyla
kurulan ve vakif statlisi korunan Samatya Surp Kevork Ermeni Kilisesi, Mektebi ve Mezarligi
Vakfinin yaptigi bagvuru tizerine AIHM, korunan vakif statiisii ve sdz konusu taginmazlarin uzun
sure vakfa tescilli oldugunu gozeterek tasinmazlarin vakif adina yeniden tesciline, tescil
yapilmamasi hélinde maddi tazminat 6denmesine karar vermistir (Samatya Surp Kevork Ermeni
Kilisesi, Mektebi ve Mezarligi Vakfi Yénetim Kurulu/Ttrkiye, no. 1480/03, 16/12/2008).

Dolayisiyla AIHM'nin de Osmanli déneminde kurulanlar dahil olmak Uzere, vakiflarin
korunan statilerinin bir sonucu olarak sahip olduklari tasinmaz ve haklarinin malkiyet hakki
kapsaminda korunmasini garanti altina aldigi goérilmektedir.

Mulkiyet hakkinin maliki olunan varligi kullanma, degerlendirme ve yararlanma yetkilerini
icerdigi acik oldugundan, vakfedenin vakfettigi mal ve haklarla ilgili iradesinin korunmasi, vakif
varliginin kullanilmasinda bu iradeye uygun davraniimasi gerekmektedir. Bu geregin zorunlu bir
sonucu olarak da vakfedenin iradesine aykiri olarak vakif tagsinmazinin vasfinin degistiriimesi ya
da vakfedenin iradesi hilafina baska bir amaca hizmet edecek sekilde kullaniimasinin AIHM
ictihatlariyla da bagdasmadigi anlasiimaktadir.

§) Dava Konusu islemin incelenmesi:

1) Kararname igerigi

MillT Egitim Bakanliginin (Maarif Vekaleti) 04/11/1934 tarih ve 94041 sayili yazisi ile
Vakiflar Genel Muaduarliganin (Evkaf Umum Madarliga) 07/11/1934 tarih ve 153197/107 sayili
yazisina istinaden yurirlige konulan dava konusu 24/11/1934 tarih ve 2/1589 sayili Bakanlar
Kurulu Kararinda, Milli Egitim Bakanhigi ve Vakiflar Genel Maduarligandn anilan yazilarina 6zetle
yer verildikten sonra, “Bu is lcra Vekilleri Heyetince 24/11/934 te gbriisiilerek, caminin
cevresindeki evkafa ait binalarin Evkaf Umum mdddrliigince yiktirilarak temizlettiriimesi ve diger
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Hagia Sophia, after the Cabinet Decision in question was put into place, in accordance with
the deed dated 11/19/1936, was registered under the name of the “Ebulfetih Sultan Mehmet Waqf”
(today Fatih Sultan Mehmet Han Waqf) as located in the City of Istanbul, District of Eminonu,
Cankurtaran Neighborhood, Bab-i Humayun Street, in lot no. 7, block no. 57, section no. 57, as
“The Honorable Mosque of Grand Hagia Sophia inclusive of a tomb, properties rented out, a clock-
house, and a madrasa.” The Hagia Sophia Mosque is an immovable charity, endowed according
to the private law regulations of the Ottoman State, that belongs to the wagf of Mehmed II son of
Murad II.

4) The Convention Concerning the Protection of the World Cultural and Natural
Heritage

In accordance with the rules of the Convention Concerning the Protection of the World
Cultural and Natural Heritage, to whose accession we have provided assent through the Law dated
04/14/1982 and numbered 2658, adopted by the Cabinet Decision dated 05/23/1982 and numbered
8/4788 and published in the Official Gazette dated 02/14/1983 and numbered 17959, without any
specification as to its use, Hagia Sophia was included in the World Heritage List on 12/06/1985
under the title “Istanbul’s Historic Sites,” together with other historic sites on the historical
peninsula, including the Topkapi Palace, the Suleymaniye Mosque, the Blue Mosque, the Sehzade
Mehmet Mosque, Zeyrek Mosque, and others. The World Heritage List, prepared in line with said
Convention’s provisions, reflects the natural and cultural sites determined by UNESCO’s World
Heritage Committee and whose protection is guaranteed by the states in which they are located.

Article 6 of said Convention provides: “Whilst fully respecting the sovereignty of the States
on whose territory the cultural and natural heritage mentioned in Articles 1 and 2 is situated, and
without prejudice to property right provided by national legislation, the States Parties to this
Convention recognize that such heritage constitutes a world heritage for whose protection it is the
duty of the international community as a whole to co-operate.”

5) Assessment
(i) Concerning International Law

It is obvious that, in light of Article 6 of the Convention Concerning the Protection of the
World Cultural and Natural Heritage, State parties to the Convention accept that Hagia Sophia’s
cultural and natural heritage should be protected through international cooperation without any
prejudice to the sovereignty of the Republic of Turkey where it is located and to the ownership
rights granted by Turkey’s domestic laws.

Thus, there is nothing in the Convention prohibiting a determination, based on our domestic
laws, on how to use Hagia Sophia, which has been included in the World Heritage List without
any specification as to its use. On the contrary, it is a necessity of “respecting the sovereignty of
States” and “without prejudice to property right provided by national legislation” provisions of
Article 6 of the Convention that the use of Hagia Sophia be determined according to our domestic
law on foundations.

While the Convention’s essential purpose is to protect the natural and cultural sites
included in the World Heritage List, cultural sites’ field of use is to be determined by the domestic
law of the country in which the cultural site is located. Indeed, there are many heritage sites within
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binalarin istimlak, yikma ve binanin tamir ve muhafazasi masraflari da Maarif Vekilligince verilmek
suretile Ayasofya camiinin miizeye ¢evrilmesi tasvip ve kabul olunmusgtur.” ifadelerine yer verilerek
Ayasofya Camii mizeye gevrilmistir.

2) Vakif Senedi
1470 tarihli Mehmed Han-1 Sani Bin Murad Han-1 Sani Vakfi’'na ait vakfiyede, vakfedilen
hayrattan birinin de daha 6nce kilise iken camiye c¢evrilen Ayasofya Camii oldugu, “vakif mallarinin

higbir surette temlik ya da temellik edilemeyecegi” sartinin iptal edilemeyecegi kesin bir sekilde
ifade edilmistir.

3) Tapu Senedi

Ayasofya, dava konusu Bakanlar Kurulu Karari yurirlige konulduktan sonra, 19/11/1936
tarihli tapu senedi uyarinca, istanbul ili, Eminéni Ilgesi (halen Fatih ilgesi), Cankurtaran Mahallesi,
Babi Himayun Sokak, 57. Pafta, 57. Ada, 7 numarali Parselde “tirbe, akaret, muvakkithane ve
medreseyi mustemil Ayasofyayl Kebir Camii Serifi” vasfi ile “Ebulfetih Sultan Mehmet Vakfi”
(gunimuzde Fatih Sultan Mehmet Han Vakfi) adina kaydedilmistir. Ayasofya Camii, Osmanli
Devleti doneminde 6zel hukuk hikimlerine gére vakfedilmis, mazbut Mehmed Han-1 Sani Bin
Murad Han-1 Sani Vakfi'na ait hayrat tagsinmazlardandir.

4) Diinya Kiilturel ve Dogal Mirasinin Korunmasina Dair S6zlegsme

Ayasofya, 14/04/1982 tarih ve 2658 sayili Kanun'la katilmamiz uygun bulunan ve
23/05/1982 tarih ve 8/4788 sayili Bakanlar Kurulu Karariyla onaylanarak, 14/02/1983 tarih ve
17959 sayili Resmi Gazete'de yayimlanan “Dinya Kiltirel ve Dogal Mirasinin Korunmasina Dair
Sozlesme” kurallari cercevesinde, 06/12/1985 tarihinde kullanim durumuna iliskin herhangi bir
niteleme yapiimaksizin “istanbul’'un Tarihi Alanlar” bash@i altinda Topkapi Sarayi, Sileymaniye
Camii, Sultan Ahmet Camii, Sehzade Mehmet Camii, Zeyrek Camii, Tarihi Surlar gibi eserlerin
bulundugu tarihi yarimada igerisinde Dinya Mirasi Listesine dahil edilmistir. Anilan Sdzlesme
hdkUmlerinin bir geredi olarak olusturulan Diinya Mirasi Listesi, UNESCQO’ya bagli Diinya Mirasi
Komitesi tarafindan belirlenerek, bulunduklari Glkenin devleti tarafindan korunmasi garanti edilmis
dogdal ve kulturel varliklari gostermektedir.

Anilan Soézlesme'nin 6. maddesinde “Bu Sbézlesmeye taraf olan Devletler, 1. ve 2.
maddelerde s6zu edilen kultirel ve dogal mirasin topraklari Uzerinde bulundugu devletlerin
egemenligine tam olarak saygi gdstererek ve ulusal yasalarin sagladigi malkiyet haklarina zarar
vermeden, bu tir mirasin, bitin uluslararasi toplum tarafindan isbirligi ile korunmasi gereken
evrensel bir miras oldugunu kabul ederler.” hikmu yer almaktadir.

5) Degerlendirme

(i) Uluslararasi Hukuk Yoniinden
Dunya Kultirel ve Dogal Mirasinin Korunmasina Dair Sézlegsme'nin 6. maddesi hikmi
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“Istanbul’s Historic Sites,” among which is Hagia Sophia, and other heritage sites which have sites
still being used as mosques, including the Selimiye Mosque, Divrigi Ulu Mosque, the Suleymaniye
Mosque the Blue Mosque, the Sehzade Mehmet Mosque, and Zeyrek Mosque.

(ii) Concerning Domestic Law

Immovable charities [tr. hayrat] are waqf immovables that are established for direct
public use such as places of worship, hospitals, and kitchens. According to both the repealed Waqf
Law numbered 2762 and the in-force Waqf Law numbered 5737, these immovables have been
reserved for “public use.”

Therefore, in essence, private ownership law does not apply to these immovables;
immovable charities cannot be sold, pledged, confiscated, nor can any statute of limitations
granting proprietary interests thereon can be instituted.

For these properties fall under no one’s private ownership, but are assigned to public use
and benefit. Except for situations provided in Article 10 of the repealed Waqf Law numbered 2762
and Articles 15 and 16 provided in the Waqf Law 5737, immovable charities cannot be assigned a
different purpose other than the one determined by the wagf. Even under said exceptions,
immovable charities must be assigned to other charities with a similar purpose, to the extent
possible.

The foundational quality of a wagf’s immovable charities is that they are protected from
out-of-purpose use against third persons as well as the state itself. That these wagfs are under the
protection of the state does not mean that the state may dispose of wagf properties whenever and
as it pleases. The state is merely an entity to whom wagf property is entrusted to ensure that the
property is used only in line with its purpose.

Assigning a wagf’s immovable charities a different purpose via a regulatory administrative
measure will offend both domestic law and universal legal principles.

Article 1 of the repealed Law on the Application and Enforcement of the Civil Code
numbered 864, which governs the applicable law to wagfs established before the entry into force
of the Turkish Civil Code, clearly provides: “Events that preceded the entry into force of the civil
code shall be governed by law applicable at the time of occurrence of said events.” Article 8 clearly
provides: “A separate enforcement law shall be passed concerning wagfs established before the
entry into force of the civil code.” Although these provisions explicitly protect “old wagf status,”
—which can be said to be formulated as follows:

(1) That the provisions of the founding document vakfiye, upon the establishment of the
wagf has been completed, binds the endower, the trustees, the beneficiaries, third parties as well
as the state,

(i1) That the matters regulated by the vakfiye can in no way be changed,

(ii1) That it is obligatory that wagf properties be used in accordance with the intention of
the endower—when the disputed Cabinet Decision is examined, it becomes clear that the
immovable charity Hagia Sophia Mosque, which, according to its vakfiye, ought to have been used
as a mosque, and which, according to the deed, belongs to the “Ebulfetih Sultan Mehmet Waqf”
(today Fatih Sultan Mehmet Han Wagqf), has been converted into a museum.
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baglaminda, Sdzlesmeye taraf devletlerin, Ayasofya kiltirel ve dogal mirasinin, topraklar
Uzerinde bulundugu Turkiye Cumhuriyeti Devleti'nin egemenligine tam olarak saygi gostererek ve
ulusal yasalarinin sagladigi milkiyet haklarina zarar vermeden, uluslararasi toplum tarafindan
isbirligi ile korunmasi gereken evrensel bir miras oldugunu kabul ettikleri agiktir.

Buna gore, kullanim durumuna iliskin herhangi bir niteleme yapiimaksizin “istanbul’un
Tarihi Alanlar” basligi altinda Dinya Mirasi Listesine dahil edilen Ayasofya'nin kullanim seklinin ig
hukukumuza goére belirlenmesinin 6niinde engel teskil eden herhangi bir kural S6zlesme'de yer
almamaktadir. Aksine, Ayasofya'nin kullanim seklinin i¢c hukukumuzda yer alan “vakif mulkiyet
hukuku” cergevesinde belirlenmesi, S6zlesmenin 6. maddesinde ifade edilen “egemenlige tam
olarak saygi gosterme” ve “ulusal yasalarin sagladigi mulkiyet haklarina zarar vermeme” ilkeleri
kapsaminda Sézlesme'den kaynaklanan bir zorunluluktur.

Soézlesme'nin asil amaci Dinya Mirasi Listesine alinan dogal veya kiltirel mirasin
korunmasi olup, kultirel mirasin kullanim alani, kultirel mirasin bulundugu Ulkenin i¢ hukukuna
gore tayin edilecektir. Nitekim, Dinya Mirasi Listesinde yer verilen ve (lkemizde bulunan miras
alanlarindan, Ayasofya'nin da iginde yer aldi§i “istanbul'un Tarihi Alanlar’” ile diger miras
alanlarinda, Selimiye Camii, Divrigi Ulu Camii, Stileymaniye Camii, Sultan Ahmet Camii, Sehzade
Mehmet Camii ve Zeyrek Camii gibi halen cami olarak kullanilan ¢ok sayida tarihi eser de
bulunmaktadir.

(ii) Ulusal Hukuk Yoéniinden

Hayrat tasinmazlar; ibadethane, hastahane ve ashane gibi dogrudan dogruya hayir
hizmetlerinin ifasi igin kurulmus olan vakiflarin tasinmazlaridir. Bu tasinmazlar, gerek miilga 2762
sayilli Vakiflar Kanunu gerekse halen vyurlrlikte olan 5737 sayih Vakiflar Kanunu hikimleri
uyarinca “ammenin istifadesine” terk edilmistir.

Dolayisiyla, bu tagsinmazlar hakkinda, esas itibariyla 6zel milkiyet hikumleri tatbik
olunamaz; hayrat tasinmazlar satilamaz, rehnedilemez, haczolunamaz; bunlar icin ne miilkiyete,
ne de irtifak haklarina iliskin kazandirici zamanagimi hikidmleri uygulanamaz.

Zira bu mallar higbir kisinin 6zel muilkiyetinde olmayip, kamunun kullanimina ve istifadesine
tahsis edilmistir. Hayrat tasinmazlar, milga 2762 sayili Vakiflar Kanunu'nun 10. maddesi ile 5737
sayili Vakiflar Kanunu'nun 15. ve 16. maddelerinde éngérilen hikimler harig olmak Gzere, vakfin
belirledigi kullanim sekli disinda bir kullanim amacina tahsis edilemez. Belirtilen istisna hikimlere
gbre de, hayrat tasinmazlar mimkin mertebe gayece ayni dider hayrata tahsis edilmek
zorundadir.

Vakif hayrat tasinmazlarin temel 6zelligi bunlarin amag¢ disi kullanimlara kargi Gglnci
kisiler yaninda, bizzat Devlete karsi da korunmus olmasidir. Bu vakiflarin Devletin korumasi
altinda olmasi, Devletin istedigi zaman ve istedigi sekilde vakif mallari Uzerinde tasarrufta
bulunmasi anlamina gelmez. Devlet, sadece amaci dogrultusunda kullaniimasini teminen, vakif
mallarinin kendisine emanet edildigi varlik konumundadir.

Duzenleyici islemlerle vakif hayrat tasinmazlarin, baska bir amaca 6zgilenmesi mevzuata
ve evrensel hukuk ilkelerine aykiri olacaktir.
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The old wagf status of the Hagia Sophia Mosque and wagfs established prior to the entry
into force of the Turkish Civil Code on 4 October 1926, which was protected by Articles 1 and 8
of the Law numbered 864, has been preserved continually based on the same principles by the
repealed Waqf Law dated 06/05/1935 and numbered 2762, the Law on the Application and
Enforcement of the Turkish Civil Code dated 12/03/2001 and numbered 4722, and the Waqf Law
dated 02/20/2008 and numbered 5737, all of which have come into force after the disputed Cabinet
Decision. Thus, the Cabinet Decision in question is clearly inconsistent with Article 1 of the Law
numbered 864 quoted above, which provides that the law at the time of the writing of the wagf
charter shall be applicable law.

When the Cabinet Decision in question is examined in light of the aforementioned legal
framework and the decisions of the Constitutional Court, the Court of Cassation, the Council of
State, and the ECHR, it is undisputed that;

Hagia Sophia, whose status is preserved and guaranteed by our legal order, is under the
ownership of the mazbut wagqf Fatih Sultan Mehmet Han Wagqf with its own private law legal
personality,

Hagia Sophia has been assigned to public use as a mosque in accordance with its endower’s
intention, that it is an immovable charity reserved for the benefit of the public free of charge, and
that it is also registered in its deed as a mosque,

The wagqf charter has the force and value of law, that the quality and intended use of the
endowed immovable stated in the wagf charter cannot be altered and that this binds all real and
legal persons, including Respondent,

The state has a positive obligation to ensure that wagf assets are used in accordance with
the intent of the endower and a negative obligation not to interfere with wagf property and rights
that would do away with the intent of the endower.

In this case, because it is concluded that the Waqf’s—which has been preserved and
protected by the Turkish legal system since ancient times—immovables and rights cannot be
prohibited from being left to public use in line with its charter and that it is legally impossible for
it to be put to a different use, as it has been perpetually assigned per the wagf charter to be used as
a mosque, there is no legality in the disputed Cabinet Decision that, disregarding all of this, has
ended Hagia Sophia’s use as a mosque and converted it into a museum.

DECISION:

For the foregoing reasons, with the possibility of appeal to the Council of Chambers of
Administrative Matters within 30 days of receipt of this decision, it has been decided unanimously
on 07/02/2020 that;

1. The disputed Cabinet Decision be ANULLED,

2. The litigation expenses, whose details are provided below, totaling [Redacted] be paid
by Respondent to Plaintiff,

3. [Redacted] Turkish Lira attorney fees according to the Attorney Minimum Fee
Guidelines applicable at the time of the decision be paid by Respondent to Plaintiff,
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Tdrk Kanunu Medenisi'nin yartrlige girmesinden &énce kurulan vakiflar hakkinda
uygulanacak mevzuati belirleyen, 864 sayili Kanun'un 1. maddesinde “Kanunu medeninin meri
olmaga basladigi tarinten evvelki hadiselerin hukuki hikimleri, mezkdr hadiselerin hangi kanun
meri iken vaki olmus ise yine o kanuna tabi kalir.” ve 8. maddesinde ise “Kanunu medeninin
meriyete vazindan mukaddem vicuda getirilen evkaf hakkinda ayrica bir tatbikat kanunu
nesrolunur.” seklinde son derece sarih hikimlerle;

(i) vakfin kurucu belgesi olan vakfiyede yer alan kayitlarin, vakif kurma iglemi
tamamlandiktan sonra, vakfedeni, vakfi idare edenleri, vakiftan faydalanacaklari, Ggtnci Kigileri
ve Devleti bagladig,

(i) vakfiye ile dizenlenen hususlarin hicbir sekilde degistirilemeyecedi,

(iii) vakif varliklarinin, vakfedenin iradesine uygun olarak kullanilmasinin zorunlu oldugu,

seklinde formile edilebilecek “eski vakif statlisii” agikga korunmus olmasina ragmen, dava
konusu Bakanlar Kurulu Karari incelendiginde, tapu kaydina gére mazbut bir vakif olan Ebulfetih
Sultan Mehmet Vakfina (glinimiizde Fatih Sultan Mehmet Han Vakfi) ait ve vakfiyesi geregince
cami olarak kullaniimasi gereken hayrat tasinmaz niteligindeki Ayasofya Camii'nin muizeye
doénusturaldigu goérilmektedir.

Ayasofya Camii ve Tirk Kanunu Medenisi'nin yurarlige girdigi 4 Ekim 1926 tarihinden
once kurulan diger vakiflarin 864 sayili Kanun'un 1. ve 8. maddeleri ile agikga koruma altina
alinmis olan eski vakif statlisi, dava konusu Bakanlar Kurulu Kararinin yurirlige konuldugu
tarihnten sonra vyurarlige giren 05/06/1935 tarih ve 2762 sayili (milga) Vakiflar Kanunu,
03/12/2001 tarih ve 4722 sayili Turk Medeni Kanununun Yartrligt ve Uygulama Sekli Hakkinda
Kanun ve 20/02/2008 tarih ve 5737 sayili Vakiflar Kanunu'nda ayni esaslar c¢ercevesinde
korunmaya devam edilmistir. Buna gore, dava konusu Bakanlar Kurulu Karari, yukarida
alintilanan ve vakif senedi hangi tarihte diizenlenmigsse o tarihteki mevzuatin uygulanacagini
hikme baglayan 864 sayili Kanun'un 1. maddesine agik¢a aykiridir.

Dava konusu Bakanlar Kurulu Karari, yukarida yer verilen mevzuat, Anayasa Mahkemesi,
Yargitay, Danistay ve AIHM kararlari kapsaminda degerlendirildiginde;

Ayasofya'nin, statlisi muhafaza edilerek hukuk dizenimizle glivence altina alinan, 6zel
hukuk tlzel kisiligini haiz mazbut vakif niteligindeki Fatih Sultan Mehmet Han Vakfi'nin
mulkiyetinde oldugu,

Ayasofya’nin, vakfedenin iradesi geredi surekli sekilde cami olarak kullaniimasi igin
toplumun hizmetine sunuldugu, bedelsiz olarak kamunun istifadesine terk edilmesi ydniyle hayrat
tasinmaz niteligi tasidigi, tapu belgesinde de cami vasfi ile tescilli bulundugu,

Vakif senedinin, hukuk kurali etki, deger ve glcinde oldudu, vakfedilen tagsinmazin vakif
senedindeki niteliginin ve kullanim amacinin degistirilemeyecegdi, bu hususun tim gercek ve tizel
kisilerle birlikte davali idare i¢in de baglayici oldugu,

Devletin, vakif varliginin, vakfedenin iradesine uygun olarak kullaniimasini saglama
yonunde pozitif yakimlaliga, vakif mal ve haklari ile ilgili olarak vakfedenin iradesini ortadan
kaldiracak sekilde miidahalede bulunmama yéniinde de negatif yikimliliginin bulundugu,

kuskusuzdur.
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Bu durumda, Tlrk hukuk sisteminde kadimden beri korunarak yasatilan Vakfa ait taginmaz
ve haklarin vakfiyesi dogrultusunda istifadesine birakildigi toplum tarafindan kullaniimasina engel
olunamayacagi, vakif senedinde surekli olarak tahsis edildigi cami vasfi diginda kullaniminin ve
baska bir amaca 6zgulenmesinin hukuken mimkin olmadigi sonucuna varildigindan, bu hususlar
dikkate alinmaksizin Ayasofya'nin cami olarak kullaniminin sonlandirilarak muzeye ¢evrilmesi
yoninde tesis edilen dava konusu Bakanlar Kurulu Kararinda hukuka uygunluk gértlmemistir.

KARAR SONUCU
Aciklanan nedenlerle;
1. Dava konusu Bakanlar Kurulu Kararinin IPTALINE,

2. Ayrintisi asagida gosterilen toplam ........ yargilama giderinin davali idareden
alinarak davaciya verilmesine,

3. Karar tarihinde yUrurlikte bulunan Avukatlik Asgari Ucret Tarifesi uyarinca ....... TL
vekalet Ucretinin davali idareden alinarak davaciya verilmesine,

4. Posta giderleri avansindan artan tutarin kararin kesinlesmesinden sonra davaciya
iadesine,

Bu Kkararin teblig tarihini izleyen otuz giin igerisinde Danistay idari Dava Daireleri Kuruluna
temyiz yolu agik olmak Uzere, 02/07/2020 tarihinde oybirligiyle karar verildi.
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4. The remainder of the postal fee down payment be returned to Plaintiff after the decision
becomes final.



