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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
HAMID HASSAN RAZA, MASJID AL-ANSAR;
ASAD DANDIA; MUSLIMS GIVING BACK;
MASJID AT-TAQWA; and MOHAMMAD
ELSHINAWY,
Plaintiffs,
MEMORANDUM & ORDER
V. 13€V-3448(PKC) (JMA)

CITY OF NEW YORK; MICHAEL R. BLOOMBERG,
in his official capacity as Mayor of the City of New
York; RAYMOND W. KELLY, in his official capacity
as Police Commsioner for the City of New York; and
DAVID COHEN, in his official capacity as Deputy
Commissioner of Intelligence for the City of New York,

Defendant.

PAMELA K. CHEN, United States District Judge:

Plaintiffs move for expedited discovery in support aih anticipatedmotion for a
preliminary injunction (Dkt. 20.) For the reasons set fortierein Plaintiffs’ motion is
GRANTED, in part, and DENIED, in paras follows: (1) Plainti’ Document Request #$
granted,except with respedio potential redactionby Defendants(2) Plaintiffs’ Document
Request#2 is grantedo the extent that the investigatioreferencedherein relate to Plaintiffs;
(3) Plaintiffs’ DocumentRequest#3 is granted, with modificationg4) Plaintiffs’ Request 4is
granted with modifications (5) Plaintiffs’ Requests$t5 through #%re denied in their entirety;
and (6)Plaintiffs sole interrogatory,which containsthree subpartsis granted. In addition,

Plaintiffs’ request for expedited discovery, pursuant to their proposed scheddENIED. The
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schedule that will govern the discovery permitted herein is set forth at the conobisihis
Memorandum and Order.
BACKGROUND

Plaintiffs are three Muslim individuals, two mosquesand a non-profit Muslim
organization. They allege thddefendantshave violated and continue to violatetheir
constitutional rights throughnlawful, “suspicionless’surveillance and investigation conducted
by the New York Police Department (“NYPD™pursuant tdts purported‘Muslim surveillance
program.” (Dkt. 1 at 1.) Plaintiffs’ complaintsets forth four causes of action: (1) violation of
the Equal Protection Clause of the Fourteenth Amendment; (2) violation of the Freesd&xe
Clause of the First Amendment; (3) violation of the Establishment Clause of the First
Amendment; and (4yiolation of the right to freely exercise their religion under Article | 8§ 3 of
theNew York State Constitution. (Dkt. 1 at 30—32.)

On September 10, 2013, one day after filing their answer, Defendants submittedsa reque
for bifurcated discoveryo the Honorable Joan M. Azrack, with the first phase of discovery
being limited towhether Raintiffs have standingto sueand whetherthey have suffered a
constitutional violation. (Dkt. 14t 2) According toDefendants, the second phase, to which the
parties would proceed if Plaintiffs established standing and a constitutionaioviplatoud
concern “the NYPD'’s general investigative policies and practices.”. @@kat 2.) Defendants’
motionfor bifurcated discoveryasprincipally basedon the arguments that Plaintiffs would be
unable to make either showirgnd thatnon-bifurcated discovery would “open up innumerable
discovery disputes regarding the law enforcement privilege and wastajudsources.”(Dkt.

11 at 2.) Defendants advisedudge Azrack that, at the conclusion of the initial phase of



bifurcated disceery, they would move to dismiss this action based on a lack of standinigeand
absence of angonstitutional violation. (Dkt. 14t 5)

On September 11, 2013, Plaintiffs filed a response in wihieft opposedDefendants’
request for bifurcated discoveandinformedJudge Azrackhat Plaintiffs plannetb seekleave
to move for apreliminaryinjunction and for expedited discovery with respect to that motion.
(Dkt. 12.)

On September 12, 2013, Plaintiffs filed a-pmetion conference request with this @ou
regarding the preliminary injunction motion and expedited discovery. (Dkt. PR)ntiffs
indicated that their motion would seek to have the Court: “(1) order the NYPD to segaigat
existingrecords related to Plaintiffseligious identity, speég beliefs, and practices that are not
supported by any individualized suspicion of Plaintiff@ongdoing, and prohibit any use or
dissenmation of such records; and)(@njoin the NYPD from any investigation of Plaintiffs that
is based solely or predominantly on their religion.” (Dktal2)

On September 12, 2013, Judge Azrack held a conference with the pegaeding
Defendants’ request for bifurcated discovery. (Dkts. 14, 15.) Judge Azrack cepetgment
on the bifurcation issue, and diredt¢he parties to confem the meantime regarding
confidentiality agreement to goverthe exchange ofdocuments and informationudng
discovery, to which the parties have not yet agreed. (Dkt. 15 at 5-6; Dkt. 19.)

On September 19, 2013, Defendants sttleohtheir opposition to Plaitits’ request for a
preimotion conference on their proposed preliminary injunction motion and for expedited
discovery. (Dkt. 18.)

On October 7, 2013, the Court held &-protion conference, during which the Court

heard argmentfrom the parties regarding Plaintiffs’ request for expedited discovimg. Court



set a briefingschedule to permit Defendants to object to the Plaintgfeposed discovery
requests.

The next day, October &|aintiffs filed their motion forexpedited discoveryincluding
their proposednterrogatoryand document requests. (Dkt. 20.) Defendants filed their opposition
on October 30, 2013. (Dkt. 23.) Plaintiffs submitted their reply on November 7. (Dkt. 27.)

Through their proposed expedited discovery requests, Plaintiffs saeieaange of
documents and information relating not only to the NYPD’s surveillance and investigation of
Plaintiffs, but the NYPD'’s investigativeolicies andactivities relating tall Muslim individuabk
andorganzatiors, and relating tall non-Muslim individualsandorganizations, where the policy
or activity is or wasbased on the individual's or organization’s religious speech, beliefs,
practicesand activities.(Dkts. 20-1, 20-2.)

Defendants’ response, whihot addressg Plaintiffs’ motion on a requeshby-request
basis broadly interposes objections based on lack of relevance, overbreadth, and undue burden.
(Dkt. 23 at £3.) Defendants also emphasize the heightened law enforcement sensitivity of the
information being sought by PlaintiffE.g, Dkt. 23at 1) In addition, Defendants argue that
Plaintiffs have failed to meet the standard justifying expedited discoveky. 43 at 21.)

DISCUSSION

Standard for Expedited Discovery

The management of discovery, including the timing awrdpeof discovery lies within
the sound discretion of the Coui®ee In re Subpoena Issued to Dennis Friedrdaf F.3d 65,
69 (2d Cir. 2003) (“the federal rules give district courts broad discretion to mmémaghanner in
which discovery proceeds {ee alsoMetro. Life Ins. Co. v. RJR Nabisco, In®06 F.2d 884,

891 (2d Cir. 1990) (“Where discovery is warranted, the court should exercise rsninpewer



to limit and expedite it.})) United Parcel Serv. of Am., Inc. v. The Net, 1222 F.R.D. 69, 71
(E.D.N.Y. 2004) (“{T]he revisions in Rule 26(b)(2) are intended to provide the court with
broader discretion to impose additional restrictions on the smogextent of discovery. . .”)
(citing Advisory Committee Notes to 1993 Amendment to Rule 26(b)(2)).

In deciding Plaintiffs’ request for expedited discoveppe Court applieshe ‘“flexible
standard ofeasonablenesandgood cause’set out inAyyash v. Bank AVlading 233 F.R.D.
325, 32627 (S.D.N.Y. 2005), which isegularly employedn this districtand elsewheré See,

e.g, KeyBank, Nat'l Assoc. v. Quality Payroll Sys., Jr006 WL 1720461, at *4 (E.D.N.Y.

June 22, 2006)New York v. Mountain Tobacco C@013 WL 3488262, at *3 (E.D.N.Y. July

11, 2013) (rejectingNotaro and applying the “reasonableness” teBiyital Sin, Inc. v. Does-1

176 279 F.R.D. 239, 241 (S.D.N.Y. 2012) (applying standard of “reasonableness and good
cause” in determiningxpediteddiscovery request).However, even under this more flexible
standard, the Court does not find tRddintiffs have shown sufficient cause to justify expedited
discovery or that Plaintiffs’ proposediscovery schedule is reasonable, given the breadth of
Plaintiffs’ document requests and the likelihood of disputes over assertions of prikiyege
Defendants.(SeeDkt. 23 at 16-21.)

In support of their request for expedited discov@igintiffs claim thathe alleged harms
they have suffered,and continue tcsuffer, as a result of Defendants’ conduct have “grown
significantly more acute” sincéhe filing of Defendants'Septemberl0Oth letter requesting

bifurcated discovery‘September 10th Letter”) (Dkt. 203 at 14-15.) In thatletter, Defendants

! Defendants urge this Cour adopt the framework set forth hotaro v. Koch95 F.R.D. 403,

405 (S.D.N.Y. 1982). (Dkt23 at 21.) The Court declines to do so because employing a
preliminaryinjunction analysis to determine entitlement to expedited discovery makes little
sensesince it requires a showing of “some probability of success on thesimeetore the
moving party has obtained any discoveBgee, e.gAyyash 233 F.R.D. at 326.
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set forthsome of the facts that allegedly promptedNWPD’s surveillance and investigatiaf
Plaintiffs. (Dkt. 11) Plaintiffs assert that as a consequence of Defendants’ Septentiver 10
Letter, Plaintiffs fear of discriminatory surveillance has “grown substantially, as has t
stigmatizing effect of this surveillance on Plaintiffs within their commaesit (Dkt. 20-3 at 15.)
Plaintiffs’ claimsof heightened fear and stigmatization, which are largelgupported
do not demonstrate good cause warranting expedited discovery. Indeedllegations in
Plaintiffs’ complaint, as well as the documents they submitted in connectiorheithdiscovery
requests, plainlyjdemonstratethat Plaintiffs were well awaref the scope of the NYPD’s
investigative activities relating to therand more generallyto the Muslim community in New
York City, prior to Defendants’ September thOLetter andeven beforethe filing of this lawsuit
(Dkt. 1 at 5-29, Dkt. 205.) Accordingly, the discovery granted herein will not be conducted
pursuant to Plaintiffs’ proposed timeline, laacordingto the schedule set forth at the conclusion
of this Memorandum and Order, with modifications as may be determined appropriate &y Judg
Azrack?

[l Plaintiffs’ Document Requests

The Court evaluates Plaintiffs’ document reqgsesider the reasonableness standsatd
forth aboveandis guided by thd=ederal Rulesf Civil Procedureparticularly Rule 26. Rule 26
provides that the court:

On motion or on its own . .mustlimit the frequency or extent of discovery

otherwise allowed by these rules or by local rule if it determineghbdiurden
or expense of the proposed discovery outweighs its likely benefit, considering the

2 The Court construes the parties’ submissions with respect to Plaintiffs’ digaoa¢ion and
their appearances before this Court and Judge Azrack as complyingeslthal Rule of @il
Procedure26(f), which requiresin relevant partthat parties meet and confer regarding a
discovery schedule and other relevant discovery issues. Based on the pariegting
positions,the Court concludes thairther meetandconfers would not be productive, atitat
the Court should set thesdovery schedule for Plaintdfpreliminary injunctiormotion
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needs of the case, the amount in controversy, the parties’ resources, the

importance of the issues at stake in the action, and the importance of the

discovery in resolving the issues.
Rule 26(b)(2)(Q(ii)) (enphasis added)see, e.g.In re Subpoena Issued to Dennis Friedman
350 F.3d at 69 (noting that Rule 26(b)(2) permits a district court todissbvery);Zubulake v.
UBS Warburg LLC 217 F.R.D. 309, 316 (S.D.N.Y. 2003) (“Rule 26(b)(2) imposes general
limitations on the scope of discovery in the form of a ‘proportionality.k&st Tucker v. Am.
Int'l Grp., Inc., 281 F.R.D. 85, 91 (D. Conn. 2012) (“Under Rule 26(b)(2)(C), courts impose a
proportionality test to weigh the interests of the parties to m@terwhether discovery, even if
relevant, should be allowed to proceedlipeen v. Metcalf & Eddy, Inc1997 WL 73763, at *2
(S.D.N.Y. Feb. 21, 1997)I(n determining the limits of discoverjcourts] must balance the

plaintiff's need for the requested data against the burden imposed on the defe(atdieicting

cases)

A. Reques#l

Request #1

Uy

Documents concerning Plaintiff

The documents requested by Plaintiffs in Requestiédrly arerelevant to their claims.
In fact, Defendantshave agreedto produceall documentsand information in their possession
regardingPlaintiffs. (Dkt. 241 at 1+14) Defendantantend to produce all information that
they have about Plaintiffs in discovery); (Dkt. 23 at2) (“defendants’pending proposal for
bifurcated discovery would provide all information regarding any investigation weibance of
these six plaintiffs, and the reasons for those agt)pfDkt. 20-3 at § (“The parties appear to

be in agreement that Plaintiffs are entitled to Intelligeneeisidn documents concerning



Plaintiffs themselves, whatever those documents may be formally labeledNNBi2's files.”);
(Dkt. 11 at 2.) The Courtaccordinglygrants Requestl.

Plaintiffs raise two objections with respectthe scope oDefendantsresponses tthis
request. (Dkt. 203 at 6-7.) First, Plaintiffs object to Defendants “narrowly defining what
constitutes an ‘investigation’ or ‘surveillance” in deciding which documant responsivéo
this request. (Dkt. 20-3at 6.) The Court agres. Defendantsust construe this request to
include as responsivall documents they have aboott referencingPlaintiffs, however those
docurnrents are labeled or classified.

Second,while Plaintiffs seek documentspecifically pertaining to themselves# those
documentsalso contain information regarding other subjects, Pl#strequest thatsuch
informationbe deemed responsivend disclosedas well (Dkt. 203 at 6-7.) Plaintiffs argue
that the information about otheubjectsreferenced in thesdocuments could, for example,
“give]] rise to an inference thanyinvestigation of Plaintiffsvas part of a broader program of
unwarianted surveillance of Muslims.(Dkt. 20-3 at 6) The Court denies, in part, traspect of
Requestl. The Courtagrees that Plaintiffghclusion in documentseferencingother Muslims
who were investigated, possibly without reasonable suspiciopraibable causegould be
probative ofdiscriminatoryintent Accordingly, while the Court will permit Defendants to
redact the name®f non-Plaintiff subjects, these redactiomsust be accompanied by an
indication of: (1) whether the subject was a Muslim individual or organizaiwh(2) whether
the subject was at any time investigated or surveilled by the NYROweve, even though
identifying information may be redactedformation describingnvestigative and surveillance

actions taken with respect to these +Raintiffs mustbe disclosedunless the disclosure of this



information would indirectly reveal the subject’s identity or threaten to umderan ongoing

investigation.

B. Request?2

Request?2

Documents concerning the following Investigations:

a. Preliminary Inquiry # 10/08;
b. Terrorism Enterprise Investigation # 01/03;
c. Terrorism Enterpriskvestigation # 04/08.

To the extent documents sought by this regpesiin to Plaintiffs, those documeiati®e
responsiveand must be produced. To the extent these documents do not pertain to Plaintiffs,

they need not be produced, unless teyesmpnsive to anothgoermittedrequest

C. Reques#3

Reques#3

Organizational charts and Documents describing the
Intelligence Division and its activities.

The Court construeRequest #3as seekg charts and information pertaining to the
structure and organization of the NYPD Intelligenceigdon anda generaldescription ofits
“activities,” i.e., areas of responsibijit Such information is relevant and discoverable.
However, b the extentPlaintiffs’ request seeks production of documents regardpegific
“activities’ of the Intdligence Division it is overly broad. Accordingly, Request #3 is granted,
as limited (see below)to a general description of the Intelligence Division's stnggtu
organizationand activities:

“Organizational charts and Documents describing the structure, organization,
general operation, and purpose/mission of the Intelligence Division.”



D. Request#4

Reques#4

Intelligence Division reports, assessments, presentations, memoranda, policy
statements, operational directives, strategy documents, and training materials
concerning any of the following as a basis for, or a factor relevant to, the
decision to engage in Surveillance or Investigations:

a. Islam, its adherents, or its schools of thought, including, but not
limited to, Salafis or Salafism;

b. Non-Islamic religions, their adherents, or their schools of thought;

c. “Ancestries of interest” as identified in an Intelligence Division
presetation,available athttp://bit.ly/1lalTs2A.

Plaintiffs’ Request#4 goes to the heart of their claim¥.et, as currently writtenthe
requestis ovebroad and has the potential to reveal countless documents thaf dinmited
probative valueor relevanceand mayalso be covered by the law enforcement privilege
Accordingly, the Court grants Request #4 as modified bel®&e infraat 21

1. Relevance

In order to prove theiEqual Protection and First Amendment claims, Plaintiffs must
showthat Defendanthave acted witha discriminatory purpose or intemith respect taheir
investigation and surveillance of PlaintiffSeee.g, Ashcroft v. Igbal556 U.S. 662, 677 (2009)
(with respect to claims of “invidious discrimination gontraventionof the First and Fifth
Amendments . . . the plaintiff must plead and prove that the defendant acted withidaory
purpose”); Vill. of Arlington Heights v. MetroHous. Dev. Corp, 429 U.S. 252, 270 (1977)

(requiring plainiff to prove that “discriminatory purpose was a motivating factor in the

10



[municipality’s] decision”) Indeed, on this issue, the parties appear to be in agree(biit.
20-3 at 3; Dkt. 23 at 4-6; Dkt. 27 at 7-8.)

Plaintiffs canmakethis showingin severalways “A plaintiff could point to a law or
policy that ‘expressly classifies person on the basis of race.” Or, a plaiotlf identify a
facially neutral law or policy that has been applied in an intentionally disctionjnenanner.A
plaintiff could also allege that a facially neutral statute or policy has \wrsaleffect and that it
was motivated by discriminatory animusBrown v. City of Oaontg 221 F.3d 329, 337 (2d Cir.
1999) (quotingHayden v. Cnty. of Nassad80 F.3d 42, 48 (2d Cir. 1999) (itself quoting
Adarand Constructors, Inc. v. Penal5 U.S. 200, 213, 2229 (1995) (other internal citations
omitted).

Plaintiffs indicate that they may seeék prove discriminatory intent in one two of the
ways identified in Brown (1) an express clagsiation theory—by showing that the NYPD
expressly classified Muslims by adopting a policy of singling them @uhéightened policy
scrutiny”; or (2) a discriminabry application theor“to the extent that Defendants claim they
had a legitimate law enforcement interest in Plaintiffs . by showing that[Plaintiffs] were
subject to NYPD investigations of unequal and unwarranted scope, duration, and invasiseness
a result of their religious beliefs and activities(Dkt. 203 at 3; Brown, 221 F.3d at 337 (A
plaintiff could point to a law or policy that expressly classifies persons opattis of race . . . .
Or, a plaintiff could identify a facially neutral law or policy that has bepplied in an

intentionally discriminatory manne}.” Plaintiffs maintain that documents reflecting a policy or

3 Although the parties spend little timi@ their submissionsaddressing Platiffs’ First
Amendment claims, Plaintiffs assettat the samearguments supportinghe relevance of
discriminatory motive evidenceith respect to the Fourteenth Amendmapplyto their First
Amendment claims. (Dkt. 28 at 3 n.1) Defendants do not indicate any disagreement with this
contention in their submission.

11



program by Defendants to investigate and surveill Muskl® a groupare not onlydirectly
relevant but necessary, to making either of these showings. (Dkta2@-3l; Dkt. 27 at 6-7.)

As Plaintiffs note Defendantseffectively concede the relevance of the NYPD’s strategy
and policy documents(Dkt. 27 at 6; Dkt. 23 at-& n.§ (acknowledging that NYPD strategy
and policy documents “may be relevant tManell claim”). However, Defendants argtieat,
notwithstanding the potential relevance of policy documents to Plaindfsell claims,
Plainiffs are not entitled teuchdocumentsat this timebecausePlaintiffs “must first establish
an underlying constitutional violation, in other words, they must establish thatvfhB Nad an
improper motive in surveilling them.(Dkt. 23 at 6—7 n.6.)This is incorrect.

In contrast to a claim under the Fourth Amendmenteitigtence of criminal predication,
e.g, reasonale suspicion or probable cayskes not automatically defeah Equal Protection
claim* An Equal Protection claim can lestablishedvhere there exist “mixed motives” for the
challenged government conduckeeHunter v. Underwood471 U.S. 222, 225 (1985Yill. of
Arlington Heights,. 429 U.S.at 270 Mt. Healthy CitySchool Dist.Bd. of Edic. v. Doyle 429
U.S. 274, 287 (1977). Everi Defendants’ investigations d®laintiffs were supported by
criminal predication, if thosevestigationswere improperly influenced by Plaintiffs’ religion,
they may be unconstitutional. See Whren v. United StateS17 U.S. 806, 813 (1996)
(distinguishng between Section 1983 actoobased onthe Fourth Amendmentwhere the
defendants’ “[s]ubjective intentions play no role,” and actions based on the EquattiBnote
Clause, which are based on “intentionally discriminatory application” of a¥we dnd further

noting that “the constitutional basis for objecting to intentionally discrimigapplication of

* Although Plaintiffs assert that the same reasoning applies to their First Amendment thaims,
parties did not address that issue in their submissions, and the Courtobheesblve if given
that Plaintiffs’ Equal Protection claim is sufficient to justify discovery of the palimcuments
that Plaintiffs seek.

12



laws is the Equal Protection Clause, not the Fourth Amendinéntited States v. Avery37

F.3d 343, 352 (6th Cir. 1997) (“The Equal Protection Clanfsthe Fourteenth Amendment
provides citizens a degree of protection independent of the Fourth Amendment protectish agai
unreasonable searches and seizuredrijted States v. Scop®9 F.3d 777, 786 (2d Cir. 1994)
(Newman, C.J., concurring) (“Thougthe Fourth Amendment permits a pretext arrest, if
otherwise supported by probable cause, the Equal Protection Clause still imptisest ren
impermissiblyclassbased discriminations.”).

In such “mixed motive’dor “dual motivation’cases, the existence of permissible motives
does not preclude a findindpat an impermissible discriminatory purpose was a factor in the
government’s actionsSeeMt. Healthy City Sch. Dist. Bd. of Edud29 U.S. at 287ekistence
of nondiscriminatoryreasons forthe plaintiff's firing did not preclude an Equal Protection
claim, where theplaintiff alleged that the exercise of his right to free speech was a substantial o
motivating factor in the defendant school board’s decision to firg; lumited Sates v. City of
Yonkers 96 F.3d 600, 612 (2d Cir. 1996)discriminatory intent need not be the sole reason
for the government’'s actionHoward v. Senkowski986 F.2d 24, 280 (2d Cir. 1993)
(“challenged action is invalid if motivatesh part by an inpermissible reasdh (emphasis
added) Vill. of Arlington Heights429 U.S.at 270(“[ Washington vDavis 426 U.S. 229 (1976)]
does not require a plaintiff to prove that the challenged action restiety on racially
discriminatory purposey.(emphasisadded).

Plaintiffs, however, must prove, by a preponderantd¢he evidencethat the alleged
“discrimination was a substantial or motivating factor” for the government’'snactiaecision.
SeeHunter, 471 U.S. aR25 seealsoCity of Yonkers96 F.3d at 61312 (a plaintiff makingan

Equal Protectiorctlaim must show thaanimpermissible factor, such as race, wasrotivating

13



factor” for the sate’saction)(quotingVill. of Arlington Heights429 U.S. at 266) (emphasis in
original); Vill. of Arlington Heights429 U.S.at 265 (“Proof of racially discriminatory intent or
purpose is required to show a violation of the Equal Protection Claudeld)ntiffs, though,
“need not show . . . that a government decisionmaker was motivated sdlelyrily, or even
predominantly by” improper concerns based on religi8aeCity of Yonkers96 F.3dat611-12

(involving racially motivated government action).

The Court recognizes that, other than in the selective prosecution model, the iapplicat

of the “dual motivation” framework tallegedly discriminatoryaw enforcemendctivitiesis not
well-established. However, the Second Circuit's decision Ryke v.Cuomo supports the
proposition that a plaintiff can bring an Equal Protection claim with respect to favcement
conduct without alleging selective prosecutién. In Pyke residents of the Mohawk Indian
reservation in upstate New York sued State officials for discriminatorilyhaiding police
protection on the reservatiorRPykev. Cuomo 258 F.3d 107, 108 (2d Cir. 2001). The district
court ganted summary judgment tbet State on the grounds that the plaintiffs had failed to
demonstrate disparate treatment and also had failed to plead express raciatatiassifid.

The Second Circuit vacated and remandedat 110.

®> The majority of cases cited in the prior Equal Protection discussion arose in the obntn
law enforcement governmental activities.

® In selective prosecution cases, a plaintiff must allege and prove that sinsiarhted
individuals outside of his protected class were treated differently (‘homg Rule”). Pyke 258

F.3d at 109 (“[l]f a plaintiff seeks to prove selective prosecution on the basis pflracqaust
show that similarly situated individuals of a different race were not prosEc(tding United

States v. Armstrond17 U.S. 456, 465 (1996)3ee alsod. at 110. As théykecourt noted,
however, the Armstrong Rule applies exclusively in selective proseasag®ss.|d. at 109 (“In

the present case, however, plaintiffs do not make a claim of selective prosecution.
Armstrorg rule has no application to their claim.”).

14

The



The panel specifically held thatA plaintiff alleging an equal protection claim under a
theory of discriminatory application of the law, or under a theory of discriorjpanotivation
underlying a facially neutral policy or statute, generally need not plead or sleodisparate
treatmet of other similarly situated individuals.”ld. at 108-09. The panel distinguished
between Equal Protection claims alleging selective prosecution, for wisigardie treatmeimf
similarly situated individualsmust be demonstrateand claims “challengg a law or policy that
contains an expressacial classificationfor which “it is not necessary to allege the existence of
a similarly situated noeminority group.” Id. at 109 (quoting Brown, 221 F.3d at 337).The
panel’'s decision was based, in pasty the reality that it can be difficult to make direct
comparisons between different groups to demonstrate anildug:It would be difficult, if not
impossible, to find other individuals whose situation is similar to [Plaintiffs’ situ@sjriNative
Americans living on a reservation and exercising a substantial measure -gbvaiiment
independent of New York State.”).

The panel also made clear that the Circuit’'s holdingBiown, establishing that no
showing of disparate treatment is necessaryaforEqual Protection claim, is not limited to
challenges to policies containing express racial classifications:

We now clarify—a plaintiff who, as inBrown, alleges an express racial

classification,or alleges that a facially neutral law or policy has been applied in

an intentionally discriminatory radeased manneror that a facially neutral

statute or policy with an adverse effect was motivated by discriminatory gnimu

is not obligated to show a lvet treated, similarly situated group of individuals of

a different race in order to establish a claim of denial of equal protection.

Id. at 110(emphases added)herefore, Plaintiffsnay proceedwith an Equal Protection claim
based on Defendants’ allegedly aiminatory investigation and surveillance of Plaintiffs

without allegingselective proseciain and without alleging or proving disparate treatmena of

similarly situaed nonMuslim group.
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Accordingly, because evidence of Defendants’ intent with respect to their investigative
activities of Plaintiffs is central to Plaintiff€qual Protectiorclaims,the Courtconcludes that
Plaintiffs are entitled to discovery regarding any NYPD policy or progmawolving the
investigation of Muslims as a group based, in whole or part, on their religion. Withisut
discovery, Plaintiffs would be preemptively amdeparably prohibited from provingthat
Defendants’ alleged discriminatory intent was a motivating factor inirthestigation and
surveillance of Plaintiffs. Contrary to Defendants’ contention, this is more thera“fishing
expedition.” (Dkt. 23 at 8.) Indeed, documents attached to Plaintiffs’ submistiomgly
suggesthat Defendants have documents responsive to this requgsg.e g, Dkt. 205.) At
least two of thedocuments provided by Plaintiffeference Plaintiff At Taqwa mosqueDkt.
20-5at ECF 55, 112). Numerous other documents ambiguously reference “Tagwa.” @Bkt. 20
at ECF 84, 86, 90, 111, 114, 183Yet another document references Plaintiff Elshinavikt.(
20-5 at ECF 173))

Defendants also argue that information aboutNN®D'’s investigations of neflaintiff
Muslims and nofMuslims, which could include the strategic or policy documents sought by
Request 4, is irrelevantbecauséthe only information apt to prove or disprove discriminatory
purpose” are documents pertaigito the investigations of Plaintiffs(Dkt. 23 at 56.) In
essence, Defendants’ argument is thatdocumentdeyond thosehat specifically reference
Plaintiffs or that Defendants identify as containing information that was factored intaiffda
investigationscan be relevant to establishing a discriminatory intent or purpose to investigat

Muslims as a group, including Plaintiff§.his argument falls shofor several reasons.

" The Court assumes that referencesAbTaqwa” in the documerdre in fact, to Plaintiff At
Tagwa mosque. See, e.gDkt. 205 at ECF 66, 69, 88, 114, 135, 143, 174.) Citations to “ECF”
reference the pagitian of the Electronic Court Filing system, and not the document’s internal
pagination.

16



First, Defendants presume the outcome of the requested discovesserting that
documents responsive to this request, policy or strategy documentspuld never be relevant
to a showing of discriminatory intent with respect to Defendants’ investigatioR&imtiffs.
Defendants contend that their records willeaivcriminal predication for their investigations
thereby precluding a finding of discriminatory intetitthe Court were to limit discovery in this
way, Plaintiffs would not “haJve] the opportunity to take discovery on the existeri
discriminatory notivation,” and would be constrained to the limited evidepedaining directly
to them. Pyke 258 F.3d at 110.

Second, and relatedly, Defendants too narrowly define the purpose of discovery. While it
may turn out that Plaintiffareunable to demonsite that their investigations were praexgb or
affected in any way by an alleg8&duslim surveillance program,” the purpose of discoveripis
enable a party to obtapotentiallyrelevant information with which tmake thisdetermination
andargue its pason. Limiting the scope of discovery is especially inappropriate wagimere,
the central fact at issudjscriminatory intent, is difficult to establishSeeHunter, 471 U.S. at
228 (“Provingthe motivation behind official action is often a problematic undertakinyil). of
Arlington Heights 429 U.S. aR66 (“Determining whether invidious discriminatory purpose was
a motivating factor demands a sensitive inquiry into such circumstantial act elirdence of
intent as may be available.Gray v. Bd. of Higher Hat., City of New York692 F.2d 901, 906
(2d Cir. 1982) (eversing district cours denial of discovery in part becau§ghe district court
minimized the importance of appellants’ discovery needs in connection withit iewedene

and finding that “if unable to engage in discovery, [the plaintiff] cannot prove intent,itmalitv
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proof of intent, he has no cas&’)Despite these principleancouraging broad discoverere
the Court has limited discovery only to those documeatessaryfor Plaintiffs to prove their
case because of the sensitive nature of the requested discovery. Neverthelesst thenGat
go so far as to prevent Plaintiffs from taking otherwise proper discovery in a wawydhkl
unfairly limit their ability to prove their claims.

Third, as discussedupra given that Rdintiffs must demonstrate thahe NYPDs
investigations of themvere motivatedat least inpart, by a discriminatory purpose, and that a
showing of criminal predication for the investigations does not end the inquiry, Psasitdtid
be permitted to obtain at this stage all potentially relevant information on the existeace
policy or program thagither expressly classifies Plaintiffs based on their religion or is dpplie
them in a discriminatory fashion.If Plaintiffs are precluded from obtaining any information
about whether there exists an overarching policy or program to invesirgaieveill Muslims as
a group, they will bainfairly hamperedn arguing that religion was a substantial or motivating
factor in Defendants’ decisions relating to the initiation, continuasicope and methodology of
the investigations of PlaintiffsSee, e.g.Brown 221 F.3dat 337 (affirming dismissal of equal
protection claims wher@laintiffs could not identify “any law or policy that contain]ean

“express racial classification”).

8 Absent a “smoking gun,” which is especially rare in discrimination casestifiain these
cases frequently must rely on circumstantial evidence to demonstfateddnts’ discriminatory
intent. See Chambers v. TRM Copy Centers Getp.F.3d 29, 37 (2d Cir. 1994) (noting that in
employment discrimination cases, “[bJecause an employer who discrasiisatinlikely to leave

a ‘'smoking gun’ attesting tadiscriminatory intent, a victim of discrimination is seldom able to
prove his claim by direct evidence, and is usually constrained to rely on circuaistanti
evidence”); Rosen v. Thornburgh928 F.2d 528, 533 (2d Cir. 1991) (“An employer who
discriminatess unlikely to leave a ‘smoking gun,” such as a notation in an employee’s personnel
file, attesting to a discriminatory intent. A victim of discrimination is therefore selaale to
prove his or her claim by direct evidence and is usually constrained to ree @urulative
weight of circumstantial evidence.”) (citations omitted).

18



The Courthascarefully considered the bifurcated discovery proposed by Defendants, and
declines to adopt that approach for one principal reason. iEviEtiowing the first phase of
bifurcated discoverythe NYPD presents information establishing thath#d reasonable
suspicion and/or probable cause for the investigations of Plaintiffs and dlserevasno
informationin Defendants’ records of Plaifis suggesting that a broader policy to investigate
Muslims as a group was applied to these Plaintiffs, the Court wstilldoe compelled tdind
that Plaintiffsare entitled to discoverys towhether such a brodshsed policy existsand
whether it apped or applies to Plaintiffs Defendants do not make any satisfactargument
against this point. (Dkt. 23 at40.) For example, Defendants cite to no Equal Protectise ca
in which acourt dismissed the plaintiff's complaint based solely on a finding of probable. cause
As discussed, information about an overarching policygng exists, could still be used by
Plaintiffs to argue that, notwithstanding the existence of crinpnadicationas to Plaintiffsa
substantial or motivatingactor behind Bfendants’initiation of its investigatiors of Plaintiffs,
and/or the lengthscope or intrusiveness of those investigationss a broader discriminatory
policy to investigateMuslims. Therefore, there is no reason to delay discovery that Plaintiffs

would be permitted to obtain regardless of the results of the first phase of bifuttstevery’

® Defendants rely heavily on the Second Circuit's decisiobiier v. City of New York607

F.3d 923 (2d Cir. 2010) I re City of New YorR. In Dinler, theSecond Circuipanel issued a
writ of mandamus overturning an order of the district court compelling the NYP Dottuge
intelligence reports prepared by undercover officers regarding dtesgcurity threats
surrounding the Republican National Convention. Howedvaler is distinguishable from this
case. IDinler, the undercover reports that the defendants were ordered to produce were largely
irrelevant to the plaintiffs’ case since the plaintiffs were challenging only daen arrests and

not the undercover operons Id. at 931 n.6. Here, by contrast, the documents sought through
Request #4 are directly relevant to the discriminatory intent element of Plaiiisal
Protectionclaims. TheDinler decision focused on the plaintiffs’ Fourth Amendment Claims,
and therefore the defendants’ motive was irrelevant, unlike I&e.idat 931 (plaintiffs claim,
inter alia, “that NYPD officers had arrested them without cause, subjected them to uakdgson
long periods of detention, and fingerprinted them withrauhorization”). Moreover, the district
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In reaching this decision, the Court is mindful fleaten if such a discriminatomyolicy
exists, Plaintiffs will have talemonstratecausation,i.e., that Defendants’ investigations of
Plaintiffs were motivatedat least in partoy thatpolicy. See McCleskey. Kemp 481 U.S. 279,
292, 294-96 (1987) (“to prevail under the Equal Protection Clause, [plaintiff]f must prove that the
decisionmakers irhis case ated with discriminatory purpose”eihphasis in origingl The
Courtalso isaware thathe existence of criminal predication with respect to those investigations
is highly relevant to that determinatiorCf. Hartman v.Moore 547 U.S. 250. 26@&1 (2006)
(existence of probable cause is highly relevant to determinatibut-for causation with respect
to the allegedly retaliatory prosecution). Howevére existence of criminal predication with
respect to Plaintiffs’ investigations does not, in itsell aas a matter of lawnegate the
possibility of causation between the allegedly discriminatory policy amaintifs’
investigations. Furthermore, this determination is one that must be made at fnsiconoot
the initiation, of discovery, and Plaintiffs should be permitted to obtain discovdrmthabe
relevant tahat determination.

Discriminatory intent is athe core of Plaintiffs’ claims-and the existence of a formal
policy or practice, if one existsertainlywould be relevant to Plaintiffs’ claimsPlaintiffs are
entitled to seek evidence that would tend to show Defendardsscriminatory intent in
investigating them.Federal Rule of Civil Procedure 26(b)(1) provides for broad discovery into

evidence “regarding any nonprivileged matter that is relevant to a peldins or defense” and

court in Dinler ordered production of documents over which the city had claimed law
enforcement privilegeld. at 931. The Second Circuit issued a writ of mandamuinter at
least in part othat basis—because¢he court ordered production of documents subject to the law
enforcement privilege, mandamus was the only adequate means for the city to ob&liefthe r
sought. Id. at 934-35. The Court’s order today does not impinge upon Defendants’ ability to
claim law enforcement privilege with respect to particular documents, whitbe addressed on

a documenspecific basis.See infraat 27.
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that “the court may order discovery afly matter relevanto the subject matter involved in the
action.” Here, f Defendants have a policy, whether formally adopted or adhered to in pattern or
practice,its existencavould make it more likely that Plaintiffs themselves were investigated on
the basis of their religion, potentially in violation of their constitutional righ€cordingly,
artificially limiting discovery in tre manner suggested by Defendants, to ®itlusivelyto
documents referring to Plaintiffs, would be inadequate under these circumstances

As it must, he Courtconsidersthe potential burden andexpenseof Defendants’
compliancewith Request#4. SeeFed.R. Civ. Proc. 26(b)(2)(C)(iii).As currently framed, the
requests overly broad, in that it could be interpreted as requiring the production of documents
other than strategic or policy documergg), casespecific “reports or assessmentsii orderto
tailor the requesto specific information necessary to Plaintifidaims and to minimizethe
potentialburden on Defendants, the Conarrows the request as follows:

Request #4

Intelligence Division documents containing operational directivpsgsentations,
memoranda, strategy initiatives, training procedyi@sd policiesconcerning any of the
following as a basis for, or a factor considered in, deciding to engage in Snceia
Investigations:

a. Islam, its adherents, or its schools of thought, including but not limited to Salafis or
Salafism;

b. Nortlslamic religions, their adherents, or their schools of thowgthtany alleged link
or connection to terrorism

c. “Ancestries of interest” as identified as an Intelligence Division ptasen, available
at http://bit.ly/1alTs2A

Accordingly, Plaintiffs Reques#4, as modifiedis granted.
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E. Request#5 and#6

Request#5

Documents, from 2004 through the present, concerning Surveillance of:
a. Muslim individuals and organizations;
b. Non-Muslim individuals’ religious speech, beliefs, practices, or
activities;
c. Non-Muslim religious organizations’ religious speech, beliefs,
practices, or activities.

Request#6

Documents, from 2004 through the present, concerning Investigations of:
a. Muslim individuals and organizations;
b. Non-Muslim individuals’ religious speech, beliefs, practices, or
activities;
c. Non-Muslim religious organizations’ religious speech, beliefs,
practices, or activities.

Requests#5 and #6 seekall records fom 2004 through the present concerning
investigations and surveillance afl Muslims, without limitation,and all non-Muslims on the
basis of their religiosbeliefs orpractices These requests arat best, of limiteghrobative value
or relevancand at the same timénpossibly burdensomeSee Lineegnl997 WL 73763, at *2;
Tucker 281 F.R.D. at 91The Court, therefore, denies these requests in their entirety.

Plaintiffs seek these documents in order to permit a comparison between Defendants
investigationsof Muslims and nonMuslims on the basis of their religious speech or practices.
(Dkt. 20-3 at 13-14.) This information, Plaintiffs argue would permitthemto demonstrate
unconstitutional disparate treatment between Muslims andvlusfims  Plaintiffs then would
seekto compare the frequency and intensity of investigations of Muslims with theparator”
groups of other religigs individuals and organizationa order to show that Defendants have

disproportionately targeted Muslirbgcaug oftheir religion.
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Defendantscounterthat this“comparator” evidence sought by Plaintiffi®es not exist
becausehere is no appropriateomparator.” (Dkt. 23 at 13+12; Dkt. 259 14-15.) Indeed, a
disparate treatment analysisquiresa comparison between the plaintiffs and thesmilarly
situatedto the plaintiffswho are outside the plaintiffs’ protected clageeBrown 221 F.3d at
337 (“it is sometimes necessary to allege the existence of a similarly situatgdtigad was
treaed differently”); Harlen Assocs. v. Incorporated Vill. of Minepl/3 F.3d 494, 499 (2d Cir.
2001) (“The Equal Protection Clause requires that the government treat afirlgiraituated
people alike.”) (citingCity of Cleburne v. Cleburne Living Gtd73 U.S. 432, 439 (1985}).

The Court agreesvith Defendantsthat there is nameaningful way to compareall
Muslims who were investigated by Defendaniscluding Plaintiffs, to all nonMuslim
individuals and organizationsvestigatedby Defendant®n the lasis of their religious beliefs or
practices.** Given the myriad of factors that go into every investigasiod indeed every step
of every investigation, attempting to compare hundreds, if not thousands, of different
investigations to each other thscern apattern ofdisparate treatmeraf similarly situated
individuals would be futile. Furthermore, as Plaintiffs acknowledge, they naetallege or
prove a similarly situated group that was treated differently theslims and/or Plaintiffsin
order to prove their claims. (Dkt. 27 at 4 n.&ge Pyke258 F.3d at 110 (“a plaintiff who . . .

alleges an express racial classification, or alleges that a facially neutral laWwcgrhas been

19 Notably, Plaintiffs are not alleging selective enforcement, which previously discussed,
would require a compariso between Plaintiffs and similarly situated individuals and
organizations outside the protected class. (Dkt. 27 at 4 seé)Pyke258 F.3d at 109 (“a
plaintiff alleging a claim of selective prosecution in violation of the Equal Rrote€lause
must plead and establish the existence of similarly situated individuals who neere
prosecuted”).

X The Court, however, does not ems® Defendants’ reasoning asviby there is no adequate
comparator group to Plaintiffs. Sée, e.g. Dkt. 23 at 1212; Dkt. 25 qf 1415))
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applied in an intentionally discriminatory rabase manner . . . is not obligated to show a better
treated, similarly situated group of individuals of a different race in oacdestablish a claim of
denial of equal protection”).

The limited probative value oRequestst5 and #6s balanced against the fact that they
are impossibly burdensonié.As Defendants explained, “[b]ecause the Intelligence Bureau does
not categorize or maintain files or documents based upon religion, comphéhcplaintiffs’
requestwould requirea document by document review to determine if a document related to
religious speech, beliefs, practices or activities of a-Maslim individual or organization.”
(Dkt. 23 at 16.) Although RequestS and#6 purport to be limitedDkt. 27-3 at 13-15), the
prectical effect would be to require Defendants to review and analyze viralady its records
over a nineyear period to determine whether they should be produ¢Bit. 23 at 15-16)
(Defendants explaining burden imposed by Requests #5 and #6: “it stands to reasonttbht mos
the Intelligence Bureau’s count@rrorism investigations since Septembethliiave involved
subjects who are Muslim” and that “plaintiffs’ requeesall for the vast majority of Intelligence
Bureau documents pertaining to allitsfactivities, not just its countéerrorism efforts”).

In sum,balancing theninimal probative valueand relevancef the requested documents
againstthe unreasonable burdeandexpenseas well as the&liversion of importangovernment

resourcesthat would be caused by complianRequest#5 and #@redeniedin their entirety

12 Despite Plaintiffs’ claims that they sought to streamline their document requestsintize
burden to Defendanisis clear that the volume of documents that would be produced pursuant
to Requests #5 and #6 would be tremendous.
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F. Requests7 — #9

Reques#/

Documents, from 2004 through the present, containing statistics concerning the nur
Investigations of:
a. Muslim individuals;
b. Muslim organizations;
c. NonMuslim individuals either investigated on the basis of religious affiliation, speec
belief or activities, or investigated when one or more of religious affihatspeech
belief or activities were factors relevant to tleeidion to investigate;
d. Non-Muslim religious organizations.

Request#8

Documents, from 2004 through the present, containing statistics concerning the nur
individuals and organizations under Surveillance that are:
a. Affiliated with Islam;
b. Affiliated with a religion other than Islam;
c. Not affiliated with any religion.

Reques#9

Documents, from 2004 through the present, containing statistics concerning crihangeg
resulting from the activities of the Intelligence Division, including statistickdsradown by
each sukunit and category below, brought against:
a. Muslim individuals;
b. Muslim organizations;
c. NonMuslim individuals either investigated on the basis of religious affiliation, speec
belief or activities, or investigated when one or more of religious affihatspeech
belief or activities were factors relevao the decision to investigate;
d. NonMuslim religious organizations.

Requestgt7 through 8 pose similaproblemsas Request85 and#6. First,Defendants
state that they do nqtossess the requeststhtisticsbecausehey do notmaintainrecords of
their investigations according to the subjects’ religion. (Dkt. 23 a1@% Defendants cannot
be compelled t@roduce documents or information that they do not possessFed. R. Civ.
Proc.34(a)(1) (providing that “[a] party may serve on any ofhrty a request . . . to produce
[documents] in the responding party’s possession, custody, or con8btherbakovskiy v. Da

Capo Al Fine, Ltd.490 F.3d 130, 138 (2d Cir. 2007) (“a party is not obliged to produce, at the

25



risk of sanctions, documents that it does not possess or cannot obtdor’are Defendants
requiredto compile the requested statistics, even assuanggendothat it could be doneSee
Shcherbakovskjy490 F.3d at 138 (a party is not required to produce documents ritst in
possession, custody or conjralDkt. 23 at 16)(“plaintiffs’ proposed document requests seek
statistics that do not exist” and Defendamsuld have to review “virtually every document
maintained by the Intelligence Bureau over a nine year period”).

Furthermore, as withthe documents responsive Requests#5 and#6, the documents
sought by Request, #8, and#9, even if they existedyould be of limited probative valuend
relevance Statistics concerning the number loftelligence Bureaunvestigatons,instances of
surveillance, and criminal chargeMuslims and norMuslimsare notreadilysusceptible to the
conclusionPlaintiffs seek todraw from them or any conclusiorfor that matter given, as
previously discussedypraat 23 the countlessdctorsand variables behind any investigation.

Accordingly, given the impossibility of compliance, as well as riieimal probative
value and relevancef the requesteddocuments and information, Requests #7, #8,#hdre

denied.

G. Interrogatory

Interrogatory#1

Does the Intelligence Division have, in its possession, custody, or control, a datalreesans of
electronic analysis concerning the following information? If so, pleasmite the types of
records and search functions available for eackcatdgory below

a. From 2004 through the present, statistics concerning the number of Investigatidusliof:
individuals; Muslim organizations; ndduslim individuals either inveigated on the basis of
religious affiliation, speech, belief or activities, or investigated when onece of religious
affiliation, speech, belief or activities were factors relevant to the dedisimvestigate; and
non-Muslim religious organizations

b. From 2004 through the present, statistics concerning the number of individuals and
organizations under Surveillance that are: affiliated with Islam; affiliated withgaon other
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than Islam; and, naffiliated with any religion.

c. From 2004 ttough the present, statistics concerning criminal charges resulting from the
activities of the Intelligence Division, including statistics broken down bly sab-unit, brought
against: Muslim individuals; Muslim organizations; Adiislim individualseithe investigated
on the basis of religious affiliation, speech, belief or activities, or invéstigghen one or more
of religious affiliation, speeclnelief or activities were factors relevant to the decision to
investigate; and noMuslim religious organizations.

Rather than oppose the interrogatory on legal grounds, Defendants state that the
interrogatory’s topicnamely,a database containing statistics of investigations of Musdinas
non-Muslims based on their religion, does not exist. (Dkt. 2B5a16.) The Court, therefore,
grants Plaintiffs’ interrogatory, and Defendants may respond accordingly
. Privilege

Among their objections to Plaintiffs’ discovery requests, Defendassert that
“disclosure of extremely sensitive and confidential investigations that ddimeatly relate to
plaintiffs would jeopardize egoing and contemplated investigations, and the disclosure of such
documents would harm the privacy interests of individuals who have been investigated, but not
charged’ (Dkt. 23 at 3.) Defendants also asghet “such disclosure will endanger the safety
and undermine the efficacy of undercover police officers and confidential sources who work
with the Intelligence Bureau.(Dkt. 23 at 3.)

The Court is mindful of the importance of protecting privileged information, especially
relating to law enforcement investigations, operatiamsl techniques.SeeDorsett v. Cnty. of
Nassay 762 F. Sup. 2d 500, 520 (E.D.N.Y. 2011)dentifying types of information that are
covered by the law enforcement privilegged holding that where the privilege is found to apply
there is a “strong presumption” against lifting it and ordetimg production of documents)
(citing In re The City ofNew York 607 F.3d at 944)Nothing inthis order in any way limits

Defendants’ ability to claim law enforcememt any othelprivilege with respect taesponsive
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documentr portions thereof Such assertions of privilege, if any, should be presentéddge
Azrack, who will preside over the discovery process.

CONCLUSION

Plaintiffs’ motion for expedited discovery in support of its contemplated motiom for

preliminary injunction is granted in part, and denied in part, to the extent sehévetim The
parties shall proceed witliscoveryand briefing of the preliminary injunction moti@ecording
to the scheduleset forth below. Given the likelihood that Defendants will need additional time
to compile and reviewlocuments responsive to Request #4, the schedule provides for two stages
of discovery, the first requiring the production of documents and information réspdns
Requests #% #3 and the sole Interrogatory, and second requiring the production of documents
responsive to Request #4.

Discovery and Briefing Schedule

e 2 weeksfrom order— Parties servéheirdocument requests and interrogatories.

e 1 monththereafte~ Defendants respond to Document Requests #1 — #3 and the
Interrogatory; and Plaintiffs respond to Defendants’ discovery requeats;.if

e 1 monththereafte~ Defendants respond to Plaintiffs’ Document Request #4.
o 3 weelsthereafter Parties serve deposition notices

e 2 monthghereafter Depositions completed.

e 2 weelsthereafter Parties serve requests for admission

e 3 weeks thereafter Parties respond to requests for admission.

e 4 weeks thereafter Plaintiffs serve their wtion for preliminary injunction on
Defendants.

e 4 weeks thereafter Defendants serve their response to the preliminary injunction motion
on Plairiffs.
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o 3 weeks thereafter Plaintiffs serve their reply regarding the preliminary injunction
motion on Defendants. Parties file their preliminary injunction submissions with the
Court.

SO ORDERED:

/s Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:November 22, 2013
Brooklyn,New York
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